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A skeletal reference to the facts, w thout mnmuch enphasis
on the details of nmerits of the case, would help to
appreciate certain submssions, at the time of actua
consi deration of the clains projected before us.

The respondent, State of Sikkim and the appellant, Ms
Si kki m Subba Associ ates (referred throughout as appellants),
claimed to be a firmof Partnership, entered into an
agreenment on 22.1.1991 under which the appellants have been
appointed as the organising agents for its lotteries
enunerated therein subject to the terns and conditions nore
fully set out therein regulating the rights and obligations
of the parties. It needs to be kept in view that since
running of private lotteries would constitute a crinna
of fence, sone of the States have allowed parties to put on
the apparel of the State in return for a stipulated fee to
nobilise funds, in public interest to wundertake public
wor ks. Di sputes and m sunderstandi ng arose which led to the
termnation of the agreenment resulting in the ~appellants
seeking recourse to litigation by getting an Arbitrator
appointed invoking the powers wunder Section 8 of the
Arbitration Act, 1940 (hereinafter referred to as the
“Act).

As against the order dated 24.10.1992 of the D strict
Judge, Gangtok (Sikkim, appointing the sole Arbitrator, the
respondent challenged the sane before the H gh Court by
filing an appeal which came to be dismissed on 23.11.1992.
The matter was pursued further before this Court in SLP (C
No.26 of 1993 and by an order dated 26.4.1993 the sanme was,
by the agreement of parties, dismssed subject to the
observation that the Arbitrator shall give a speaking order
and, therefore, there was no need to go into the controversy
rai sed. The appellants filed their statenent of <claim
before the Arbitrator for a sumof Rs.81,84,679.45 with
further relief for the refund of Rs.76 lacs, said to have
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been realised by the State by encashing two bank guarant ees,
with interest at 18%p.a. from23.9.1992, the date of
encashnent . The respondent-State filed its reply opposing
the clainms nade by the appellants and asserted a counter
claim against the appellants for a sumof Rs.8, 64,81, 445/ -
with future interest and costs. Both parties marked
docunents and adduced oral evi dence. Ther eupon, the
Arbitrator nade an Award on 8.2.1994 determ ni ng the anount
payable by the State to the appellants at Rs. 37,75, 00, 000/ -
and the anount payable by the appellants to the State by way
of counter claimat Rs.4,61,35,242/- and after adjusting the
ampunts due to the State towards its counter claim
determ ned the net anmpunt payable to the appellants by the
State at Rs. 33, 13,54, 758/ -. Proportionate costs were
awarded and future interest was also granted at the rate of
12% p.a. on the sumof Rs.33,13, 54, 758/-.

Aggrieved, the State filed an application under Section
30 of the Act to set aside the Award. The District Judge by
his deci'sion dated 27.10.94 overruled the objections of the
State and nade the Award the rul e of court by passing a
decree in ternms of the Amard. ~ The State chall enged t he same
before the Hi gh Court by filing an appeal under Section 39
of the Act. The matter was heard in the Hgh Court by a
Division Bench consisting of the |earned Chief Justice
(Justice S.N Bhargava) and Justice R Dayal . In a
judgrment dated 29.9.1995 the |earned Chief Justice agreed
with the contentions raised on behalf of the State and
sustai ned the challenge nmade tothe Award by setting aside
the Award as well as the Judgenent of the |l earned District
Judge, thereby allowi ng the appeal with costs. Dayal, J.
rendered a separate dissenting judgnment by comng to the
ultimate conclusion that the quantum of danmages arrived at
by the Arbitrator suffered an illegality apparent ' on its
face and, therefore, in his viewthe matter required to be
remtted for reconsideration of the matter afresh to the
Arbitrator. In view of the above, the Court passed the
foll owi ng order :-

There is a difference of opinion between us. Chi ef
Justice has cone to the conclusion that the appeal shoul d be
allowed with costs whereas Justice Dayal has cone to - the
conclusion that the natter may be remtted back to the
Arbitrator for determ ning quantum of damages. As such, the
matter may be placed before the Honbl e Chief Justice/Judge
as soon as he assunes charge.

Sd/ - Sd/ -
(Ri pusudan Dayal) (S.N.  Bhargava)
Judge
Chi ef Justice

29/ 09/ 1995
29/ 09/ 1995

Thereafter, Dayal, J. ceased to be Judge of the Sikkim
Hi gh Court and was transferred to the All ahabad H gh Court
and in his place Justice M Sengupta assurmed office.
Though the date for hearing of the matter was fixed by the
said |earned Judge, on the said date it was nentioned that
Si kki m Subba Associates, the appellants, has filed an
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application in CVA No.11/96 invoki ng powers under Sections
98 and 151, CPC, opposing the hearing of the appeal in view
of Section 98(2). The State also filed CMA No.15/96
i nvoking Sections 11, 98 and 151, CPC, questioning the very
mai ntai nability of the application filed by Sikkim Subba
Associ at es. The said applications though initially were
before Sengupta, J., due to inadvertence cane to be listed
before the new Chief Justice (Justice K M Agarwal ) and
when the |learned Chief Justice asked the counsel as to
whet her they wanted the case to be nade over to Sengupt a,
J., both sides wanted the same to be heard by the Chief
Justice hinself. The |learned Chief Justice was of the view
that the order of reference made on the judicial side by the
Di vi sion Bench cannot be upset either on the administrative
side or on the judicial side while hearing the appeal as a
third Judge pur suant to the order of ref erence.
Consequently, by -an order dated 14.8.96 the application
filed by the appellants canme to be dism ssed and the one
filed by the State cane to be allowed to the extent of
chal l enge. made to the maintainability of the application
filed by the appellants. These appeals came to be filed in
this Court chall enging those orders.

On  3.3.1997 when SLP (C) Nos. 3232-3233 of 1997 came up
for hearing, this Court (Honble the Chief Justice and
Honble Ms. Justice Sujata V. Manohar) passed t he
following order, after briefly noticing the circunstances in
whi ch the appeal s have been filed :-

Agai nst the said order of 14.8.96 nade by Agarwal Chi ef
Justice, the petitioners filed the present Special Leave
Petitions. When these petitions were cane up for hearing on
the |last occasion a technical objection was raised that the
per Court order of 29.9.95 had not been challenged by the
petitioners and, therefore, the petitions wer e not
mai nt ai nabl e. To overcone this technical objection by way
of abundant caution the petitioners have sought amendnent of
the petition with a viewto challenging the said per / Court
order of 29.9.95. The anmendnent is opposed on-the /ground
t hat it is barred by 400 days. However, in the
af orementi oned circumnmstances, we conclude that there was no
del i berate delay on the part of the petitioners, but it was
only because they thought that it was not necessary to
chall enge the order of 29.9.95 as they had chal |l enged the
subsequent order of 14.8.96. W, therefore, condone the
del ay and al | ow t he amendnent.

W would also like to make it clear that 'we do.  not
propose to go into the nerits of the matter  except to
consider whether in the aforesaid factual background was it
perm ssible to the learned Chief Justice to hear ‘and pass
the order of 14.8.96. |In other words, was the |earned Chief
Justice entitled to hear the matter in view of the per Court
order passed on 29.9.95. |If yes, the question is whether
the per Court order of 29.9.95 itself was a correct order
If no, what order this Court should pass in the nmatter.
This is the limted question which we nay be required to
consider at the initial stage unless we find it necessary to
enter into the nmerits of the matter.

e direct the |earned counsel appearing for the
contesting parties to file their brief witten subm ssions
within two weeks fromtoday. The matters may thereafter be
fixed for final disposal. Pernitted to nention before the
| ear ned Chief Justice.
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On 11.4.1997 when the SLPs cane up once again before the
very Bench of this Court, it was ordered as follows :-

In order to avoid multiplicity of the proceedi ngs which
may be the consequence if this Court first decides only the
legality of the order dated 14.8.1996 passed by the | earned
third Judge in the High Court, we consider it appropriate to
treat these special |eave petitions as ones against the
judgrment of the High Court even on nerits. Irrespective of
the view taken by this Court on the question of the legality
of the order of the l|earned third Judge, these matters woul d
be heard as appeals even on nerits of the case. This is
clarified in view of the earlier order dated 3.3.1997 which
had indicated that this Court did not propose then to go
into the nmerits of these nmatters. Learned counsel for both
sides agree that this would be the nore appropriate course
to avoid any further delay in the decision of the matters on
nerits and it would also avoid multiplicity of proceedi ngs
because ‘ineither view taken on the question of legality of
the Ilearned third Judges order, the aggrieved party would
be required to then challenge the decision on nmerits. It is
clarified accordingly:

Leave granted.

No stay.

Shri B. Sen, |earned senior counsel for-the appellants,
submitted that having regard to the fact that the Sikkim
H gh Court, at the relevant point of time, had only two
j udges, inclusive of the Chief Justice, and they have chosen
to differ fromeach other - the | earned Chief Justice taking
the view that the appeal of the State has to be all owed and
the Award of damages in favour ~of the appellants was
unwarranted as well as unsustainable in |law and the other
| earned Judge (R Dayal J.,) expressing the view'that the
award suffered froman error of |aw apparent only in the
manner of determ nation of the quantum of damages and that
for purposes of re-determ nation afresh of the quantum of
damages alone, the mtter has to be remtted to the
Arbitrator, the Award ought to have been confirned  under
Section 98 (2) C.P.C, particularly when rules 149 & 150 of
the Sikkim H gh Court (Practice & Procedure) Rules, 1991
cane to be deleted with effect from12.3.92, the -date of
enforcenent of the original rules. Reliance has been placed
in this regard on the decision of this Court reported in Tej
Kaur & another vs Kirpal Singh & Another (1995 (5) SCC 119)
and that of the Assam High Court in Abdul Latif vs /Abdu
Sanad (AIR 1950 Assam 80). |In traversing the said claim
Shri V. A Bobde, [|earned senior counsel for the Sikkim
State, contended that the words Court consisting of  in
juxtaposition to the words Constituting the Bench, in
proviso to sub-Section (2) of Section 98 will only have
relevance and has to be construed with reference to the
sanctioned strength alone - which at all relevant points of
time was only three so far as SikkimH gh Court is concerned
and whenever there is a third judge, even on the vacancy
being filled up on such vacancy arising for any reason in
respect of any one of the two, the matter should be referred
to and heard by the third judge and neither any exception
could be taken for the same nor could it be clainmed that the
j udgenent under appeal before the Hi gh Court should only be
confirmed. Since retrospective deletion of a statutory rule
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could not have been legitimately nade by a notification by
the rule-making authority in the absence of a specific
statutory provision conferring any such power in this case,
it is contended that the deletion could be only of
prospective effect and the case before us woul d be governed
by those rules, as if it existed.

In our view, the decision in AIR 1950 Assam 80 (Supra)
has no application to this case where unlike the Assam Case,
the very Division Bench, as part of their judicial order
also made a consequential order of reference to a third
judge and inasmuch as there was no appeal challenging the
sane. W are of the viewthat rules 149 & 150 of the Sikkim
Hi gh Court (Practice & Procedure) Rules, 1991, which
governed the situation, were very nuch in force on the date
when the Division Bench exercised their power and the order
of reference passed in this case could not therefore be said
to be bad in law. Apart fromthe axiomatic principle of |aw
that a subordinate legislation in the form of Rule or
Notification could not be nade/ unmade retrospectively unless
any power inthat regard has been specifically conferred
upon the Rule-making Authority , a nere retrospective
deletion could not per se have the effect of nullifying or
destroying orders ~‘passed or acts already performed, when
such powers were available in the absence of any specific

statutory provision enacted to destroy all such rights
already acquired or obligations and liabilities incurred.
The decision in 1995 (5) SCC 119 (supra) wll have no

application to this case, in view of rules 149 & 150 noti ced
above and also for the reason that unlike in the present
case, the case considered therein, concedingly involved only
a question of fact over which the dissenting views cane to
be expressed. That apart, the words Consisting of  shal
mean and also considered to have relevance only 'to the
sancti oned strength. Therefore, taking into account the
fact that for the tine being, there were only two Judges in
position and that the |earned judges, who constituted the
Division Bench, expressed different views and at 'the sane
time thought fit to refer the matter to the opinion’ of a
third judge, the matter should await till the arrival of a
third judge. Not only such a contingency also fructified in
this case but the matter also came to be —actually posted
before the third judge for hearing. The anplitude of powers
of this Court under Articles 136 and 142 of the Constitution
of India for doing conplete justice in any cause or natter
brought before it, cannot al so be otherw se disputed. As a
matter of fact, in the teeth of the Orders passed by this
Court on 11.4.97 to treat the appeals as having been filed
even on the nerits of the case and be heard as . such,  and
that too, on the agreenment expressed by the counsel  on both
sides, to be also the appropriate course, in these matters,
it is not permissible for the appellants to take a stand to
the contrary to avoid or stall an hearing and di sposal of
these appeals on the nerits of the matters involved therein

The respondent-State, though at sone point of tine,
seems to have pressed into service Article 299 of the
Constitution of |India, to contend that no valid contract
bet ween parties cane into existence as envi saged therein and
consequently neither the Arbitrator could have entered upon
reference nor can the State be held bound by such an
agreenment, the same was not pursued before us realising the
futility of the same, having regard to the peculiar facts of
this case. W are not called upon, in such circumnstances,
to decide this issue and the parties have al so proceeded on
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the footing that there was a valid and binding contract
between the appellants and the State, in this case, wthout
prejudice to their contentions in respect of their rights
under the agreenent.

On behalf of the appellants, it has been strenuously
contended that the Arbitrators award cannot be chall enged
in proceedings under Section 30 of the Act, as if on an
appeal and that the Award in this case has been rightly
upheld by the District Judge, since it did not disclose any
m sconduct on the part of the Arbitrator and no other
ground for any such an interference within the paraneters of
Secti on 30, havi ng also been substantiated by the
respondent - St at e. It is, therefore, contended that the
decision of Chief Justice Bhargava, for the same reason
could not Dbe sustained and that the | earned Chief Justice
conmitted an error in directing the Anard, as affirmed by
the District Judge, to be set aside for any one or other of
the reasons -assigned by him At the sanme tine, while
strongly ' defending the decision of the |earned Chi ef
Justice, it was urged for the respondent- State that the
nunerous errors apparent ex facie on the Award have been not
only meticul ously enunerated but found to have been
substantiated succinctly, by adverting to the materials in
support thereof for justifying Courts interference. It was
also submtted for the respondents that Dayal J., having
found the Award to suffer from serious “infirmties in
awardi ng danages,  erred in directing a renmand to the very
Arbitrator for consideration afresh, to re-determinate the
damages and instead there should have been only a
supersession of the arbitration agreement itself under
Section 19 read with Section 16 (c) of the Act. The |earned
senior counsel on either side invited our attention to
vol umi nous case law on the scope and anbit of powers of
Courts exercising jurisdictioon under Section 30 as well as
Section 39 of the Act for interference with the award of an
Arbitrator, which, on a closer scrutiny, would disclose that
the observations in each of such cases canme to 'be / nmade,
invariably and wultimately in the context of the peculiar
facts and circunstances of the cases dealt with therein and
having regard to the particular class or category of
m stakes or nature of errors found highlighted in those

cases. It is appropriate, bef ore undert aki ng an
adjudication on the nerits of the clains of parties, to
advert to the salient and overall ©peripheral ~paraneters,

repeatedly re- enphasised by this Court, in justification of
interference with an Award of the Arbitrator by different
Courts at various |levels exercising powers under the Act as
well as by this Court, without unnecessarily nultiplying the
nunber of authorities by naking reference to only sone
rel evant out of the same, for our purpose.

Relying upon the ratio in Chanpsey Bhara & Conmpany vs
Jivraj Balloo Spinning & Weavi ng Conpany Ltd. (AR 1923
P.C 66) this Court in Ms Alopi Parshad & Sons Ltd. Vs
Union of India (AIR 1960 SC 588) observed that the award nmay
be set aside on the ground of an error on the face thereof,
when in the award or in any docunent incorporated with it,
as for instance, a note appended by the Arbitrator(s)
stating the reasons for the decision wherein the |ega
propositions which are the basis of the award are found to
be erroneous. A specific guestion subnmitted to the
Arbitrator for his decision, even if found answered w ongly
involving an erroneous decision in point of |law also, was
considered not to nake the award bad on its face so as to
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call for interference. Wile enphasising the position that
m sconduct in Section 30 (a) of the Act conprises |ega

m sconduct, this Court held it to be conplete in itself when
the Arbitrator was found to have, on the face of the award,
arrived at a decision by ignoring very material and rel evant
docunents which throw abundant |ight on the controversy to
help a just and fair decision or arrived at an inconsistent
conclusion on his own finding (K. P Poulose vs State of

Kerala & Anr. - AR 1975 SC 1259). In Ms Chaha
Engi neeri ng and Construction Conmpany Vs Irrigation
Deptartnent., Punjab, Sirsa, (1993 (4) SCC 186), this Court

held that the words is otherwise invalid in clause (c) of

Section 30 of the Act would include an error apparent on the
face of the record. |In Trustees of the Port of Madras vs
Engi neering Constructions Corporation Ltd., (1995 (5) SCC
531) after adverting to the ratio of the Constitution Bench
of this Court in Raipur Devel opment Authority & Ors. vs Ms
Chokhamal + Contractors & others (1989 (2) SCC 721), this
Court 'hel'd that the error apparent on the face of the award
contenpl ated by Section 16 (1) (c) and Section 30 (c) of the
Act is an error of |aw apparent on the face of the award

and not an error of fact and that the Arbitrator cannot
ignore the law or misapply it in order to do what he thinks

is just and reasonable. “In The President, Union of India &
Anot her vs Kalinga Construction Co. (P) Ltd. (AR 1971 SC
1646), it was held that the Court, in-a proceeding to set

aside the award cannot exercise jurisdiction, as if on an
appeal by re- examning and re-appraising ‘the evidence
considered by the Arbitrator and come to the decision that
the Arbitrator was wong (See also AIR 1989 SC 268; 1989 SC
777 and 1989 SC 890).

In Union of India vs Ms Jain Associ ates & Another (JT
1994 (3) SC 303), this Court held as follows:

7. In KP. Poulose vs State of Kerala & Anr. [(1975)
Supp. SCR 214)], this Court held that m sconduct ‘under
Section 30(a) does not connote a noral l|apse. It conprises
of legal misconduct which is conplete if the arbitrator, on
the face of the award, arrives at an inconsistent concl usion
even on his own finding, by ignhoring material  documents
whi ch woul d t hrow abundant |ight on the controversy and hel p

in arriving at a just and fair decision. It is in this
sense that the arbitrator has m sconducted the proceedings
in the case. In that case the omi ssion to consider the

material docunments to resolve the controversy was held to
suffer frommani fest error apparent ex facie. The award was
accordi ngly quashed. In Dandasi Sahu vs State of Oissa
(1990 (1) SCC 214), this Court held that the arbitrator need
not give any reasons. The award coul d be inpeached only in
[imted circunstances as provi ded under Section 16 and 30 of

the Act. If the award is disproportionately high' having
regard to the original claimnade and the totality of the
ci rcunst ances it would certainly be a case of non

application of mnd anbunting to |l egal msconduct and it is
not possible to set aside only invalid party while retaining
the valid part. 1In other words the doctrine of severability
was held inapplicable in such a situation. It is,
therefore, clear that the word mi sconduct in Section 30(a)
does not necessarily conprehend or include m sconduct of
fraudul ent or inproper conduct or noral |apse but does
conpr ehend and include actions on the part of t he
arbitrator, which on the face of the award, are opposed to
al | rational and reasonable principles resulting in
excessive award or unjust result or the like circunstances
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which tend to show non application of the mnd to the
material facts placed before the arbitrator or unpire. In
truth it points to fact that the arbitrator or unpire had
not applied his nmind and not adjudicated upon the matter,
although the award professes to determne them Such
situation would anobunt to msconduct. |In other words, if
the arbitrator or unpire is found to have not applied his
mnd to the natters in controversy and yet, has adjudi cated
upon those matters in law, there can be no adjudication made
on them The arbitrator/unmpire may not be guilty of any act
whi ch can possibly be construed as indicative or partiality
or unfairness. M sconduct is often used, in a technica

sense denoting irregularity and not guilt of any noral

turpitude, that is, in the sense of non-application of the
mnd to the relevant aspects of the dispute in its
adj udi cati on. In KV. George vs Secretary to Covernnent,

Water & Power Departnent, Trivandrum & Anr. [(1989) 4 SCC
595], this Court held that the arbitrator had comitted
m sconduct in the proceedi ngs by nmaking an award w thout
adj udi cating the counter claimmde by the respondent. In
Indian Gl Corporation Ltd. vs Amitsar Gas Service and
Os. [(1991) 1 SCC 533 &544], the counter claim was
rejected on the ground of delay and non consideration of the
claim it was held, constituted an error on the face of the
awar d.

It is also, by now, well settledthat an Arbitrator 1is
not a conciliator and his duty is to decide the disputes
submitted to him according to the legal rights of the
parties and not according to what he may consider it to be
fair and reasonable. Arbitrator was held not entitled to
i gnore the law or msapply it and cannot also act
arbitrarily, irrationally, capriciously or independently of
the contract (See 1999 (9) SCC 283 : Rajasthan State M nes
and Mnerals Ltd. vs Eastern Engi neering Enterprises &
Anr.). If there are two equally possible or plausible views
or interpretations, it was considered to be legitimte for
the Arbitrator to accept one or the other of the ‘avail able

interpretations. It would be difficult for the Courts to
ei t her exhaustively define the word nisconduct or |ikew se
enunerate the line of cases in which alone interference

either could or could not be made. Courts of Law have a
duty and obligation in order to maintain purity of standards
and preserve full faith and credit as well as to inspire
confi dence in alternate dispute redressal method of
Arbitration, when on the face of the Award it is shown to be
based upon a proposition of |aw which is unsound or findings
recorded which are absurd or so unreasonable and irrationa

that no reasonable or right thinking person or authority
coul d have reasonably conme to such a conclusion on the basis
of the materials on record or the governing position of |aw
to interfere. So far as the case before us is concerned,

the reference to the Arbitrator is found to be a genera

reference to adjudicate upon the disputes relating to the
alleged termnation of the agreenent by the State and not a
specific ref erence on any particul ar guestion and
consequently, if it is shown or substantiated to be
erroneous on the face of it, the award nust be set aside.

The Award under challenge, in our view, stands vitiated
on account of several serious errors of |aw, apparent on the
face of it and such infirmties go to substantiate the claim
of the State that not only the Arbitrator acted arbitrarily
and irrationally on a perverse understanding or misreading
of the materials but also found to have nisdirected hinself
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on the vital issues before himso as to render the award to
be one in utter disregard of law and the precedents.

Al though the award purports to determine the clainms of
parties, a careful scrutiny of the same discloses tota

non-application of mnmind to the actual, relevant and vita

aspects and issues in their proper perspective. Had there
been such a prudent and judicious approach, the Arbitrator
could not have awarded any damage what soever and, at any
rate, such a fabulous and astronomi cal sum on nere
conjectures and pure hypothetical exercises, absolutely
divorced fromrationality and realities, inevitably making
law, equity and justice, in the process, a casualty. The
Arbitrator has acknow edged when recording a finding on the
basi s of indisputable facts that except for the first set of
draws in respect of eight lotteries in groups A& B, the
prize noney obliged to be deposited seven days before the
draw (since the wi nners have to be paid only out of such
deposits,  after draw) as well as the agency fee running to
crores’ was not deposited/remitted in time constraining
thereby 'the State to nobilise funds to distribute prize
noney from State funds inorder to preserve and protect the
fair name and reputation of the State, the lotteries being
run as that of and for and on behalf of the State. Even, as
late as 8.2.94 when the award came to be passed the
appellants were in arrears, due to non-deposit of prize
noney within the stipulated tine, a sumof Rs. 1, 37,47,026/-
besi des non-remttance of agency fee of Rs.3,72,87,884/-.

Despite this, the Arbitrator tried to find an alibi for the
defaul ter appellants in the fact that the State, in spite of
warnings and threats, did not actually stop either those
draws or the further subsequent draws and allowed the
lotteries to go on without any break. ~Fromthe above, the
Arbitrator as well as the learned District Judge chose to
infer that the respondent-State had condoned or waived the
| apses and defaults conpletely overlooking the vital @ fact
that the Arbitrator is not dealing with any claim for
danmages fromthe respondent-State agai nst the appel l'ant's who
defaulted in respect of such defaults but on the other hand
a claim fromthe defaulter appellants itself for danmages
against the State for not willing to put up any longer wth
a recurrent and recalcitrant defaul ter. The Arbitrator,
grossly omtted to give due wei ght to such defaults
conmtted by the appellants and further m sdirected hinself
in not drawing the | egal inferences necessarily flow ng from
them Even if it is assuned for purposes of consideration
that the State had waived past |apses, it cannot be
conpelled to condone the persistent and continuous w ongs
and defaults and continue to performtheir part of the
contract to their disadvantage and detrinent. and  al so
further penalise themw th damages for not doing so, when
even dictates of common sense, reason and ordinary prudence
woul d comrend for rejecting the claimof the appellants as
nothing but a ganble and vexatious. The Arbitrator, who is
obliged to apply | aw and adj udi cate cl ains accordi ng to |aw,
is found to have thrown to winds all such basic and
fundanental principles and chosen to award an astronom ca

sum as danmmges without any basis or concrete proof of such
danages, as required in | aw

Though the entire award bristles with numer ous
infirmties and errors of very serious nature underm ning
the very credibility and objectivity of the reasoning as
well as the wultimate conclusions arrived at by t he
Arbitrator, it would suffice to point out a few of themwth
necessary and relevant materials on record in support
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thereof to warrant and justify the interference of this
Court with the award all owi ng danmages of such a fabul ous
sum as a windfall in favour of the appellants, nore as a
premium for their own defaults and breaches : -

a) The conclusions in the award are found seriously
vitiated on account of gross msreading of the materials on
record as well as due to conspicuous omission to draw
necessary and | awful inferences, inevitably flowing fromthe
i ndi sputable materials as well as findings recorded by the
Arbitrator hinself. Concl usions directly contrary to the
i ndi sputable facts placed on record are shown to have been
drawmn on the question of alleged waiver throw ng over board
the well-settled norms and criteria to be satisfied and
proved before the plea of waiver, can ever be countenanced
| eave alone, the basic and fundanmental principle that a
violator of reciprocal prom ses cannot be crowned wth a
prize for his defaults. Chief Justice Bhargava has taken
great ' pains to enumerate them  Neither the Arbitrator, nor
the District Judge or even the | earned Judge who has chosen
to differ fromthe view of the Chief Justice appear to have
applied their mnd judiciously or judicially to these
aspects before countenancing the claimof danages made by
the appellants. Even a cursory reading of the contents of
Ex. R-14, R 16/to R 19, R 21, R22to R25 and R26 to
R-34 as well as R-80 would belie the clains based upon the
pl ea of condonation or waiver forever so as to entitle the
appel | ant s to stilll insist upon the State al one,
notwi thstanding its own continuing wongs, to perform its
part of the obligations under the contract or to claim

danmages fromthe respondent for not doing so. To.illustrate
R-25 dated 7.8.91 witten to the appellants may be usefully
extracted : -

I  have been repeatedly remnding you for sending
Government dues of Agency fees and prize noney but it seens
that you are not bothering to care for it. Since three
nont hs have passed you have not yet paid any instal nents of
Agency fees. As regards prize noney you have paid only for
t he five draws and remaining ten draws are stil
out st andi ng. Now Govt. has taken a very serious view for
the lapses on your part. | am therefore, directed to
inform you that if we do not receive Agency fees together
with 18% interest and prize noney by the end of the next
week, we shall be constrained to stop all your lottery draws
wi t hout any further notice which may pl ease note:

This may be treated as our final rem nder and we shal
not be held responsible if any thing goes wong agai nst’/ you.

R-39 dated 12.2.92 also reads as follows :

In continuation of our Tel egram dat ed
8.2.92, a detailed statenent of Agency fee due
upto 31st January, 1992 is enclosed herewth:-

1st. lot of eight lotteries -
Agency Fee - 1, 09, 36, 924
Interest - 10, 64, 272

2nd. lot of eight lotteries -
Agency fee - 1, 15, 09, 517
I nt er est - 5, 25,534
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3rd. lot of eight lotteries -

Agency fee - 48, 46, 154
I nterest - 1, 15, 324
Total Rs. :- 2,89,97,725

(Rupees two crores eighty nine | akhs
ni nety seven thousand seven hundred twenty
five only).

Pl ease cl ear the dues before 25th of Feb
92 positively so that nmoney could be credited
intime in the Govt. Alc.

Besi des this, draw expenses of

Rs. 6,00,000/- in respect of 3rd. |ot of eight
lotteries may be sent expeditiously and prize
noney in respect-of all the 24 lotteries should
be cleared i mediately so that all the pending
clains could be settled early in order to keep
the prestige of the Sikkim State Lotteries.

R-45 dated 31.3.92 addressed to the appellants reads
t hus :

Pl ease refer to our various letters and
tel egranms requesting you to settle the dues as
menti oned bel ow : -

(1) Telegram No.452/Fin./Lott. Dated 28. 10.91
(2) Telegram No.572/Fin/Lott. Dated 19/11/91
(3) Letter No.484/Fin/Lott. Dated 27/11/91
(4) Letter No.902/Fin/Lott. Dated 17/1/92

(5) Tel egram No. 1062/ Fi n/ Lott. Dated 8/2/92
(6) Letter No.1066/Fin/Lott. Dated 12/2/91

As per your requests we have given sufficient

time to settle the dues but because of your failure we
have been conpelled to stop printings of Tickets
from 16/ 4/ 1992 onwards to avoid further liabilities.
Further you have also failed to give assurance or
proper response to our various letters. In view of
your failure to settle the huge amount of dues your
request to continue Seven Wekly Lotteries from
16/ 4/ 92 onward has not been considered by the

Gover nnent .

The dues based on draws upto 15/4/92 works
out as under : -

1. Agency Fees - Rs. 3, 72,87, 824/ -
2. Interest - Rs. 28, 80, 621/ -
Tot al Rs. 4, 01, 68, 505/ -

Besi des above you have also failed to deposit
the prize nmoney fromtime to time as a result of
whi ch we have not been able to settle the claim

| amtherefore directed to give you this notice

to settle the entire dues before 15th April, 1992 failing
whi ch Governnment will be conmpelled to take action

and al so i nvoke the guarant ees.
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Wai ver involves a conscious, voluntary and intentiona
relinqui shnment or abandonnent of a known, existing |ega
right, advantage, benefit, claimor privilege, which except
for such a waiver, the party would have enjoyed. The
agreement between parties in this case is such that its
ful fil ment depends upon the nutual performance of reciproca
prom ses constituting the consideration for one another and
the reciprocity envisaged and engrafted is such that one
party who fails to performhis own reciprocal prom se cannot
assert a claimfor performance of the other party and go to
the extent of clainng even damages for non-performance by
the other party. He who seeks equity nust do equity and
when the condonation or acceptance of belated perfornmance
was conditional upon the future good conduct and adherence
to the promises of the defaulter, the so-called waiver
cannot be considered to be forever and conplete in itself so
as to deprive the State, inthis case, of its power to
legitimately repudiate and refuse to performits part on the
admtted /fact that the default of the appellants continued
till even the passing of the Award in this case. So far as
the defaults —and consequent entitlement or right of the
State to have had the lotteries either forecl osed or stopped
further, the State in order to safeguard its own stakes and
reputation has continued the operation of lotteries even
undergoing the m'series arising out of the persistent
defaults of the appellants. The sanme cannot be availed of
by the appellants or used as a ground by the Arbitrator to
claim any imunity pernmanently for being pardoned, condoned
and waived of their subsequent recurring and persistent
defaults so as to deny or denude forever the power of the
State as other party to the contract to put an end to the
agreenment and thereby relieve thensel ves of the nisfortunes
they were nmde to suffer due to such defaults. Once the
appel lants failed to deposit the prize nmoney in | advance
within the stipulated tinme, the time being essence since the
prizes announced after the draw have to be paid from out of
only the prize noney deposited, the State was well wthin
its rights to repudiate not only due to continui ng'wongs or
defaults but taking into account the past conduct and
violations also despite the fact that those draws have been
conpl eted by declaration or disbursenment of prize anounts by
the State fromout of its own funds. The conclusion to the
contrary that the State has commtted breach of the contract
i s nothing but sheer perversity and contradiction in ternms.

b) The nmere reference to the docunments or material on
record, or a cryptic observation that all those materials
have been considered is no substitute by itself for proof of
such positive consideration, which should otherwise be
apparent from only the nmanner of consideration disclosed
fromthe award and reasonabl eness of the conclusions arrived
at by the Arbitrator. That the contents of Ex. R-52 and
R-43 have been patently nmisread is obvious from the  fact
that the Arbitrator has nerely chosen to fall back on the
word postpone totally ignoring the follow ng words there
will be no draw of these weekly lotteries we.f. 16.4.1992
and onwards, taking together with the further fact that no
re-schedul ed date on which they propose to hold the draw for
t he so-called postponed lotteries have been gi ven.
Li kewi se, Ex.C3 another vital docunent has also been
m sconstrued by ignoring the vital and relevant portions
contai ned therein. Simlar instances in respect of other
rel evant docunents also are ranpant, as could be seen from
the award, appropriately pointed out by the Chief Justice in
hi s judgnent.
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c) The nmanner in which the Arbitrator has chosen to
arrive at the quantum of damages alleged to have been
sustai ned by the appellants not only denonstrates perversity
of approach, but per se proves flagrant violation of the
principles of |aw governing the very award of danages. The
principles enshrined in Section 54 in adjudicating the
guestion of breach and Section 73 of the Contract Act
incorporating the principles for the determination of the
danmages, are found to have been observed nore in their
breach. Despite the fact that MK  Subba, who had been al
along corresponding and dealing with the matter directly,
has wi thout any justification whatsoever, not only been
withheld fromthe w tness box but despite the oral evidence
of RW1, facts which could only be denied or proved by MK
Subba have been taken for . granted. No one from the
appel | ants side who could speak for as to what is the usua
course ~of things in lotteries was exam ned and no materia
about 'simlar lotteries nmaking consistent profit at 7.51%
t hroughout all years regardl ess even of stoppage of |lots and
absence of sale of all-the tickets and other relevant
factors highlighted in the course of cross exanination of
CW1l and CW2 were produced to prove the profit range
cl ai med. Merel y relying upon CwW1, the Chartered
Accountant, who, /admittedly, was unaware of the actua
functioning of the business and who had not | ooked into or
shown any accounts, records or was in the know edge of the
state of affairs of the lottery business in question, the
Arbitrator appears to have relied upon some “hypothetica
cal cul ati ons worked out on nere- surn ses and conjectures as
though it constituted substantive evidence even in utter
di sregard of the specific adm ssions contained in the letter
of the appellants marked as R-46, against the very ' clains
now put forward on behalf of the appellants. The Award al so
suffers from obvi ous and patent errors of law in calculating
damages on the footing that all the lotteries conti nued for
their full term ignoring the real facts.

d) dause 2 of the Agreenment reads as follows: -

2. Except on the detection of the default or
fraudul ent conduct in lotteries or of any act of malfeasance
or msfeasance on the part of the Organising Agents, the
CGovernment shall not rescind or nodify this agreenent.
Provided that the Oganising Agents shall be given an
opportunity of being heard in person before any -decision
regardi ng resci ssion or nodification is taken.

Even a cursory reading of the clause woul d show that the
Arbitrator has adopted a narrow, pedantic and perfidious
construction of the clause not only doing violence to the
| anguage but defeating the very object of introducing such a
clause reducing it to a mere dead letter by holding  that
apparent, obvious and admtted defaults of the nature  wll
not fall within the said clause, but instead only defaults
which are and could be found out or wunearthed after
detection alone would answer the situation envi saged
therein. By such construction, the Arbitrator has chosen to
deny the powers of the State to put an end to the contract
on account of the defaults of the appellants, which as
observed by the Arbitrator hinself could have under genera
law of the contract provided grounds for the respondent
(meaning thereby the State) to terminate the contract.
This misconstruction and misdirection alone is sufficient to
scrap the Award of the Arbitrator.
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e) The Award of an Arbitrator cannot be opposed to |aw
and what is not permissible in [ aw cannot be granted or even
approved by Courts nerely because it was an Arbitrator who
granted it. Section 54 of the Contract Act is a conplete
answer to the claimat the instance of the appellants for
either performance of the contract or for asserting a claim
for conpensation/damages for the alleged non-perfornmance
arising out of repudiation by the State. The Arbitrator
could not have been oblivious of the fact that it was the

defaul ts, violations and breaches conmitted by t he
appel l ants that necessitated the term nation of the contract
by the State, left with no other option for it, in law

Even a cursory reading of the Award in the light of the
materials on record, as rightly pointed out in the judgnent
of Chief Justice Bhargava, with particular reference to the
i ndi sput abl e facts di'scl osed on the basis of t he
correspondence between parties would di scl ose that no
reasonabl e or prudent person could have ever either
reasonably, ~ fairly or justly arrived at such findings as
have been recorded by the Arbitrator in this case by any
known or proclaimed process of consideration and judicious
reasoning. The errors which could be noticed in the form of
obvi ous and conspi cuous mi stake of facts vital and essentia
aspects and msapplication of law '‘are found to SO
extensively and deeply pervade the -entire adjudicatory
process undertaken by the Arbitrator as- to render it
i mpossible to save the Award except at the expense rendering
t he ends of justice, a casual ty. It would be no
exaggerati on or meaning any di-srespect to place on record as
to how appropriately the follow ng observations  of Lord
Hal sbury, L.C. in Andrews Vs. Mtchell (1904-7 A\l E R 599
at 600 E) fits in with the manner of disposal given by the
Arbitrator

| shoul d be anxi ous nysel f, as |I' have no doubt that al
your Lordships would be, to give every effect to their
deci si ons. On the other hand, there are sone principles
which it is inpossible to disregard, and, after giving every
credit to the desire on the part of this arbitration court

to do justice, | think it manifest that they proceeded far
too hastily in this case; and without inputing to them any
prejudice or any desire to do wong, | think that the node

in which the whol e question was rai sed and was di sposed of,
was so slipshod and irregular that it night lead to
i njustice.

Consequently, we have no hesitation to set' aside the
Award of the Arbitrator, as affirned by the District Judge,
insofar as it purports to award damages to the tune of
Rs. 37,75,00,000/- in favour of the appellants, as wholly
uncal l ed for and ill egal

On behalf of the State of Sikkim a strong plea has been
made in pursuit of its counter-claimby contending that it
is always pernissible for this Court to set aside the bad or
vitiating part of the Award and retain and affirmthe valid
portion, alone and, therefore, the Award to that extent nay
be allowed to stand and the same be made a rule of Court.
No doubt this Court in M Chel amayya Vs. M Venkat ar anman
(AIR 1972 SC 1121); Upper Ganges Valley Electricity Supply
Co. Ltd. Vs. UP. Electiricty Board (1973(3) SCR 107)
and Union of India Vs. Ms Jain Associates & Anr. (JT1
1994(3) SC 303) has held so. The Arbitrator has allowed a
sum of Rs.5,39,15,531/- in favour of the State and after
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adjusting against the same, the sumadmttedly due to the
appel | ant s, t he counter-claim to t he tune of

Rs. 4,61, 35,242/- was awarded to them The various facts
adverted to supra would go to show that though the initia
def aul t was conmitted by t he appel I ant s, t he
respondent-State was al so not adhering strictly to the time
schedul e and other stipulations contained in the agreenent.
The lotteries agreed to be run through the appellants have
since been closed, once and for all. Due to certain
supervening difficulties said to have been encountered by
the appellants, their business adventure did not proceed on
the expected lines and it is not also the case of the State
that the appellants have nmade any undue profit or enriched
thenselves at the expense of the State. We cannot
conpletely ignore the fact that the initial preparations to
float and publicise the scheme of lotteries in question
i nvol ving consi derabl e expendi ture did not bring to themthe
expected returns, on account of the premature term nation of
the Agency agreenent and the encashment and appropriation of
the bank guarantees. The appellants could not have reaped
the full benefit of those business ventures. There seemto
be no proper rendition of accounts at the proper time and
the finalisation came only at a much |ater stage. Keepi ng
in view all these practicalities and realities of the
situation, we are convinced, on the peculiar facts and
circunstances of this case, that -equities have to be
properly worked out between parties to ensure that no one is
allowed to have their pound of flesh unjustly against the
ot her. Since this Court has chosen to 'take wup for
consideration the nerits of the clains of “the respective
parties in these appeals filed by the appellants, in order
to do substantial justice between parties in exercise of its
powers under Article 142 of the Constitution of India, we
consider it not only appropriate but just and necessary as
well, on an overall consideration of the matter, to reject
the counter-claimmde by the State:

The challenge to the orders of the H gh Court  dated
11.8.96 fails and shall stand rejected. Consequently, we
set aside the Award of the Arbitrator, as affirmed by the
| earned District Judge. The judgnment of the High Court
rendered on 29.9.1995 shall stand nodified, accordingly.
The appeals shall stand finally disposed of on the  above
terns. The parties will bear their respective costs.
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