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(Arising out of S.L.P.(Crl.) No.6188 of 2007)
DR ARI JI T PASAYAT, J:

1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a

| earned Single Judge of the Al ahabad Hi gh Court disnissing
the revision petition filed by the appellant under Section 397,
read with Section 401 of the Code of Civil Procedure, 1973 (in
short ‘the Code’).

3. Chal | enge in'the revision wasto the order passed by
a | earned Sessions Judge in Crimnal Appeal No.2060 of 1990
by which the order of convictionand sentence, as recorded by
the | earned Additional CIM was confirmed.

4. Background facts in a nutshell are-as foll ows:

On getting information on 22.01.1990 that one Truck
No. UP-93, 1665 of M nakshi Traders was being | oaded at scrap
yard of Jhansi with Cast Iron Grade-1 illegally with the Cast
Iron Grade-11, the inspector R K Rajput, along w th Dy.
Superintendent M U. Farooki went to the spot and found a
Truck No. UP-93-1665 near the Auction Hall which was | oaded
with Cast Iron Grade Il. Superintendent |ncharge called the
Head Constable 878 Taradat Sati and DSK Lala Ram They
were asked to clinb up the truck and take a | ook, and after
exam ning, they reported that sonme Cast Iron G ade-1 was
| oaded in the truck. At that point of tinme, the Contractor, the
present appellant was al so present near the Truck along with
SOIe persons. The Contractor called his |abourers and
unl oaded the Cast Iron Grade-1 fromthe truck. It was found
that 22 carat Cast lron Grade-1 were without Tie Bars. Inside
the truck approximately, 7 Tons of Cast lron G ade-l1 were
| oaded. It was accepted that no Cast Iron Grade-l1 could have
been | oaded. Necessary exam nati on was done and it was
found that the railway property, i.e. Cast lIron G ade-I was
unaut hori zedly being transported. A conplaint was | odged
and after anal ysing the evidence on record, |earned Additiona
Chi ef Judicial Mgistrate, Jhansi found the appellant guilty
under Section 3 of the Railway Property (Unlawful Possession)
Act, 1966 (in short ‘the Railway Act’) and sentenced himto
undergo inprisonnment for one year with fine of Rs.1, 000/-
with default stipulations.

5. As not ed above, an appeal before the |earned
Sessi ons Judge, Jhansi did not bring any relief to the
appel l ant and so al so was the revision before the Hi gh Court.
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6. Learned counsel for the appellant took the stand that
the appell ant was not the owner of the articles and he was
only a labourer. It was also submtted that the appellant has

al ready undergone sentence of nore than eight nonths and
since the sentence is only one year, the sane may be reduced
to the period al ready undergone by the appellant.

7. From the evidence on record, it was found that the
presence of Cast Iron Grade-1 has not been disputed. The

stand presently taken is that sonebody el se was the auction
purchaser and the appellant had no role to play. But at al
stages, it appears that the appellant was present near the

truck, he was described as the contractor and in his presence

the anal ysis was done, and fromthe material available on

record, it is also clear that he, as the contractor, was asked to
unl oad the articles and he had called his | abourers to unl oad

the articles.

8. Therefore, the finding that he was in unlawfu
possession of Cast lIron Grade-1 is a finding which does not
warrant interference. Railway property, as defined in Section
2, clause (d) of the Act reads as follows:

\ 023Section 2(d) \'023rai | way property\024 includes
any goods, noney or valuable security or

animal , belonging to, or in the charge or

possession of, a railway admi nistration.\024

9. Section 3 deals with penalty for unlawful possession
of railway property. The sane reads as foll ows:

\0233. \Whoever is found, or is
proved to have been, in possession of any
rail way property reasonably suspected of
havi ng been stol en or unl awfully obtained
shal |, unless he proves that the railway
property canme into his possessionlawfully, be
puni shabl e-

(a) for the first offence, with
i mprisonnent for a termwhich may extend to
five years, or with fine, or with both and in the
absence of special and adequate reasons to be
nentioned in the judgnment of the court, such
i mprisonnent shall not be | ess than one year
and such fine shall not be | ess than one
t housand rupees;

(b) for the second or a
subsequent offence, with inprisonnment for a
termwhich may extend to five years and al so
with fine and in the absence of special and
adequat e reasons to be nentioned in the
j udgrment of the court, such inprisonnent
shall not be less than two years and such fine
shall not be less than two thousand rupees.\ 024
10. In State of Maharashtra vs. Vishwanath Tukaram (1979 (4)
SCC 23), it was observed that the followi ng ingredients are
necessary to bring in application of Section 3:

(i) The property in question should be
railway property;

(ii) It should be reasonably suspected of
havi ng been stolen or unlawfully obtai ned; and
(iii) it should be found or proved that the

accused was or had been in possession of that
property.
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11. In the instant case, all the ingredi ents have been
established. So far as the sentence is concerned, for offence
commtted for the first time, a mnimum puni shment of one

year has been prescribed. That being so, the courts bel ow
have rightly inposed sentence of one year

12. Above being the position, there is no nerit in this
appeal which is, accordingly, disn ssed.




