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ACT:

Cochin Town Pl anning Act-S.34(1) validity of,

HEADNOTE:

The Cochin Town Pl anning Act in particul ar contenplates
the creation of a town planning trust, the preparation of
town planning schenes (section 12) acquisition of lands in
this behalf (section 32) conpensation for such conpul sory
taking (section 34) and nodifications in the nanner of
acqui sition and the node of compensation in the Kerala Land
Acqui sition Act.

The petitioners’ wit petitions chal | engi ng the
validity of the Town Planning Act were allowed by the High
Court on the ground that the provisions of Section 34(1) and
34(2A) were unconstitutional being violative of article 14
of the Constitution.

In appeal to this Court it was contended that by the
use of the provisions for nmaki ng schenes under section 8 or
section 10, the authority may indefinitely imobilize the
owner’'s ability to deal wth his land since section 15
clanps restrictions and this is unreasonabl e.

N

HELD: 1. City inprovenent schenes have facets ~ which
mark them out fromother |and acquisition proposals. To miss
the massive inport of the 15 specialised nature of “inportant
schenmes is to expose one’'s innocence of the dynamics of
urban devel opnent. The statute has left it to the government

to deal expeditiously with the schene and there -are
sufficient guidelines in the Act not to nake the gap between
t he draft schene and gover nrent al sanction too

procrastinatory to be arbitrary. [294 G H]

2. Section 12(6) inparts finality to The scheme and
this corresponds to the declaration under section 6 of the
Land Acquisition Act. A conspectus of the relevant
provi sions of the Act makes it clear that inmprovenent schene
cannot hang on indefinitely and an outside limt of two
years is given for the preparation and publication- of draft
schemes from the time the initial resolution to make or
adopt the scheme is passed by the Minicipal Council
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Conceptwi se and strategy-w se devel opnent schenes stand on a
separate footing and classification of town planning schenes
differently from the routine projects demandi ng conmpul sory
acquisition may certainly be justified as based on rationa
differentia which has a reasonable relation to the end in
view nanely inprovenment of towns and disciplining their
devel opnent. [295 F-(

3. There is no substance in the argunment that if the
land is acquired under the Town Planning Act no solatiumis
payable while if the land is acquired under the Land
Acqui sition Act it is a statutory obligation of the
acqui ring government to pay solatium The Town Pl anni ng Act
is a special statute where lands have to be acquired on
| arge scale and as early and as quickly as possible so that
schenes may be inplenmented with pronptitude. There is in
addition a specific and purposeful provision excluding some
sections of the

291

Keral a' Land Acquisition Act. In such circunstances it is
i ncredi bl'e that the authority acting under the Act wll
sabot age chapter VII, in particular section 34, by resorting

to the Kerala Land Acquisition Act in derogation of the
express provision facilitating acquisition of [ands on |ess
onerous terms. [299C D

Maganl al v. Municipal Corporation, [1975] 1 S.C.R p.
23, referred to.

4. The amount' of conpensation payabl e has no bearing on
the distinction whether the I|ands are acquired for housing
or hospital, irrigation schemes or town inprovement, schoo
buil ding or police station. 5(a) The exclusion of section 25
of the Land Acquisition Act from section 34 of the Act is
unconstitutional. But it is severable. [302Q3

(b) The only discrimnatory factor as between section
34 of the Act and section 25 of ~ the Land Acquisition Act
vis-a-vis quantification of conpensation is the non-paynent
of solatium in the former case because of the provisions of
section 34(1) and that section 25 of the Land Acquisition
Act shall have no application. To achieve the virtue of
equality and elimnate the vice of inequality what is needed
is the obliteration of section 25 of the Land Acquisition
Act from section 34(1) of the Town Planning Act. The whole
of section 34(1) does not have to be struck down. Once the
discrimnatory and void part in section 34(1) of the Act is
excised equality is restored. The owner wll ~then be
entitled to the sane conpensation including sol atium that he
may be eligible under the Land Acquisition Act. [303E-F]
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The Judgrment of the Court was delivered by
292

KRI SHNA | YER, J. Law and devel opnent, as yet a
C nderella of our corpus juris, is a burgeoning branch of
creative jurisprudence which needs to be nourished wth
judicious care, by courts in developing countries. The Town
Pl anni ng Act, a developnental |legislation anmended and
updated by the Kerala Legislature, was designed to draw up
plans and to execute projects for the inprovenent of the
towns and cities of that over-crowmded State with its
popul ous rmultitudes uncontrol lably spiralling, def yi ng
soci al hygi ene and econoni c engi neering. Al though the Act is
of 1932 and originally confined to the Travancore portion of
the Kerala State, it has received anendatory attention and
now applies to the whole of Kerala with beneficial inpact
upon explosive cities |like Cochin. This legislation
natural |y, _has nmade sone ~deviation from the Kerala Land
Acqui sition Act, 1961, ~ but ~having received insufficient
attention from the draftsman on constitutional provisions,
has | anded the Act in litigation through a challenge in the
Hi gh Court where it nmet with its judicial Waterl oo when a
Di vi sion Bench invalidated Section 31(1) and 34(2A) which
were the strategic provisions whose exit fromthe statute
woul d virtually scotch the whole neasure. The State of
Keral a has cone up in appeal, although the imrediate victim
is the Cochin Town Pl anni ng Trust.

The schematic projection of the Town Planning Act (the
Act, for short) may be a good starting point  for the
di scussion of the sub missions nmade  at the Bar. The Act,

with a prophetic t ouch, envi-si ons expl osi ve ur ban
devel opnents leading to terrific stresses and strains,
hurman, industrial and societal. Land is at the base of al

devel opnent, and denand for the limted space available in
the cities nmay so defile and distort planned progress as to
gi ve future shock unless scientific social engineering takes
hold of the situation. The State of its specialized agencies
must take preenptive action and regulate the process  of
gromh. The Act fills this need and contenplates the
creation of a Town Planning Trust, preparation of town
pl anni ng schenes, acquisition of lands in this behalf,
conpensation for bet t er ment by citizens and ot her
nm scel | aneous provisions, apart fromcreation of devel oprment
authorities. Wile thisis the sweep of the statute, our
concernis limted to schenes sanctioned by  Section 12,
acquisition of lands for such schemes under Section 32,
conpensation for such compul sory taking under Section 34 and
the nodifications in the manner of acquisition and the node
of compensation wought into the - Land Acquisition Act by
the above provisions of the Town Planning Act. It is
i ndi sputabl e that the compensation payable and certain other
matters connected therewith, differ as bet ween t he
provisions in this Act and the Land Acquisition Act. The
latter is nore beneficia

293
to the owner and the challenge, naturally, has stemred from
this allegedly invidious discrimnation. In two separate

cases, two judges upheld the challenge and, on appeal, the
Hi gh Court affirmed the hol dings that the provisions of Sub-
section 34(1) and 34(2A) were unconstitutional, being
violative of Article 14. Hence these appeals.

W will now proceed to scan the substance of the
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subm ssions and the reasoning in the H gh Court’s judgnent.
Counsel for the State, Shri P. Govindan Nair, supported
by counsel for the Trust, Shri Abdul Khader, have canvassed
the correctness of the reasons which have appealed to the
H gh Court, and some decisions of this Court have been
brought to our notice in this connection. The owners of the
| ands acquired have been represented before us by Sri T. C
Raghavan who has, in his short subm ssion, supported the
judgrment under appeal. One of the appeals has becone
i nfructi ous, because the State, after the H gh Court
i nval i dated Section 34 of the Act, proceeded under the Land
Acqui sition Act, acquired the land, paid conmpensation and
t ook possession thereof, thus conpletely satisfying the | and
owner. Shri T. S. Krishnamurthi lyer, appearing for the
owner, pointed out this circunmstance and so we disnissed
that appeal but nmention it here because Shri T. C. Raghavan
has relied on this factin support of one of his argunents,

as we w Il presently disclose., Before entering into the
nerits, we nay recall the submssions of Shri T. L.
Vi swanat han, a young | awer ~ from Kerala, who nade us fee
that orality, mar ked by pointed brevity and suasive

precision, is nore telling than advocacy wth counter-
productive prolixity. “Although the responsible scrutiny that
a bench decision of the H gh Court deserves has been
best owed, we are unable to support the judgnment under appea
or the argunents of counsel in support.

The controversy regarding the vires of Sec. 34 revol ved
round a few points. Before us, Art. 14 has |ooned | arge and
a submi ssion has been nade that by use of the provisions for
maki ng schemes wunder Sec. 8 or - Sec. 10 the authority may
indefinitely imobilize the owner’s ability to deal with his
land since Sec. 15 clanps restrictions, and this is
unr easonabl e.

We agree that it is a hardship for the owner of the
land if his ability to deal wth his property is either
restricted or prevented by a notification, and  nothing

happens, thereafter, |eaving him guessing as to what the
State nmay eventually do. Indeed, if such a ‘state of
suspense continues for unlimted periods, it nmay be

unreasonabl e restriction on the right to property, although
currently the right to pro-
294
perty itself has been taken away fromPart I1l. That apart,
we nust see whether there is any justifiable classification
bet ween commmon cases of conpul sory acquisition under the
Land Acquisition Act and the special class of acquisitions
covered by the Town Planning Act which wmay furnish a
differentia sufficient to repel the attack of Article 14.
Section 15 of the Act forbids dealings by the owner in nmany
ways, once the publication of a notification is nade. The
grievance particularised by Shri Raghavan is that after a
draft scheme has been prepared by the municipal council and
published, it becomes operational only on the sanction by
CGovernment but thereis notinme limt fixed in Sec. 12
within which Governnent shall sanction. Supposing it takes
several years for Governnent to express its approval or
di sapproval, the owner may suffer.

We regard this grievance as mythical, not real, for
nore than one reason. The scheme is for inprovenment of a
town and, therefore, has a sense of urgency inplicit init.
Government is aware of this inmport and it is fancifu
apprehension to imagine that Ilazy insouciance wll rmake
Gover nment sl unber over the draft scheme for long years.
Expedi ti ous despatch is wit |large on the process and that
is an in-built guideline in the statute. At the sane tine,
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taking a pragmatic view, no precise tinme scale can be fixed
in the Act because of the myriad factors which are to be
consi dered by Governnment before granting sanction to a
scheme in its original formor after nodification. Section
12 and the other provisions give us some idea of the
difficulty of arigid time-frame being witten into the
statute especially when schemes may be small or big, sinple
or conpl ex, demandi ng enquiries or provoking discontent. The
many exercises, the differences of scale, the diverse
consequences, the overall inplications of devel opnental
schenes and projects and the plurality of considerations,
expert techniques and frequent consultations, hearings and
ot her factors, precedent to according sanction are such that
the many-sided dinension of the sanctioning process nakes
fixation of rigidtinelimts by the statute an inpractica

prescription. As pointed out wearlier, city inprovenent
schenes have facets which mark them out from other |and
acqui sition proposals. To miss the massive inport and
speci al i sed nature of inprovenent schemes is to expose one’s
i nnocence of the dynamics of urban devel opnent. Shr

Raghavan fairly pointed out that, in other stages, the Act
provides for limtationin time (for exanple, sec. 33 which
fixes a peri od of three vyears between the date of
notification and the actual acquisition). Only in one
mnimal area where time-limt may not be workable, it has
not been specified. The statute has left it to Governnent to
deal expeditiously with the schenme and we see sufficient
guideline in the Act not to nake the gap between the

295

draft scheme and governnental sanction too procrastinatory
to be arbitrary. W need hardly say, that the court is not
powerless to gquash and grant relief where, “arbitrary
protraction or nmla fide inaction of authorities injures an
owner .

An aside: W are surprised at the obsolescent and
obscuranti st vocabulary surviving in the Town Planni ng Act
because there are many B feudal and incongruous expressions
such as "our CGovernnents and. references to a Land
Acqui sition Act which has already been repealed by the
Kerala Land Acquisition Act, 1961. Mdernisation is a
process necessary even for the statute book and yet it has
not been done, despite opportunity for the |egislature,
whil e anmending later, to carry out such sinple, verbal and
yet necessary changes. Be it renmenbered that the Town
Pl anni ng Act did undergo an extensive amendnent as late as
1976 when, surely, some of the verbal replacenents could
easily have been nade. Medievalismlingering in | egislations
is hardly a tribute to the awareness of our |egislators.

Section 12 of the Act provides for publishing the draft
schenes so that objections or suggestions may be put forward
by affected persons. The schene is then passed by the

Muni ci pal Council, of course, after considering objections
and suggesti ons. Ther eupon, it is submtted to the
CGovernment for sanction and the fact of such subm ssion is
al so published so that the public may still raise objections

or make suggestions to Govt. which will consider them nmake
further inquiries, if necessary, and ultimtely sanction the
schene with or without nodifications or nmay even refuse
sanction or return the scheme to the Council for fresh
consi deration. Once the schemne is sanctioned by the
Government, it is again published. Section 12(6) inparts
finality to the schene and this virtually corresponds to the
decl aration under sec. 6 of the Land Acquisition Act.
Chapter 111 of the Act is conprehensive and conpl ex because
the subject of scheme-making demands expert attention and
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affects community interest. A Director of Town Planning is
appoi nted who shall be consulted by Minicipal Councils in
matters of town planning. Devel opnental schenes are not
sudden creations. On the other hand, the Minicipal Counci
first decides to prepare a schenme, adopts a draft scheme, if
any, made by the owners of the |ands, prepares the necessary
plan of the lands which is proposed to be included in the
schene and notify its resolution for public information. A
copy of the plan is kept for the inspection of the public.
Since all inmprovenent schenmes are matters of public concern
on the passing of a resolution and its notification under
sec. 8, a time-bound obligation is cast on the Minicipa
Council by s. 9, which reads thus :

296

"S. 9: Publicationof draft scheme:

(1) If the resolutionis to nake a schene, nunicipa
council shall,~ within twelve nonths fromthe date
of the notification ‘under s.8 or wthin such
further period not exceeding twelve nonths, as our
Government may all ow, and after consulting, in the
prescri bed nanner, the ~owners of lands and
buildings in the  area affected, prepare and
publish a draft schene.”

It is apparent that inprovenent schenes cannot hang on
indefinitely and an outside limt of 2 years is given for
the preparation and publication of draft ‘schemes fromthe
initial resolution to nake or adopt the schenme is passed by
the Municipal Council. CGovernment ~itself may  step in and
direct the Municipal Council to prepare schenes and sec. 10
enpowers it in this behalf.” Sec. 11 contains detailed
provisions regarding the naterial to be included in the
draft scheme. These are preparatory exercises, ‘and then
cones the sanction of the scheme by the  Governnent under
Sec. 12. W indicate the elaborate character | of the
strategy, stages, contents and character of schemes for
i mprovenent and the opportunities for objections and
suggestions to the public and the consultation wth
technical experts and Governnent, tinme and again, only to
enphasi se the conplex nature of nodern urban -devel opnent
schenes which mekes it a different category altogether from
the common run of ' public purposes’ for which —compulsory
acquisition is wundertaken by the State. Conceptw se  and
strat egywi se, devel opnent schenmes stand on a separate
footing and classification of town planning schenes
differently from the routine projects denmandi ng conpul sory
acquisition may certainly be justified as based on a
rational differentia which has a reasonable relation to the
end in viewviz., inmprovenent of towns and  disciplining
their devel opnent.

Once this basic factor is recognised, the raison detre
of a separate legislation for and separate treatnent of town
pl anning as a special subject beconmes clear. It was pointed
out that wunder the Kerala Land Acquisition Act, there is a
time limt of 2 years witten into Section 6 by engrafting a
proviso thereto through an amendnent of 1968 Act (Act 29 of
1968). Section 6 deals with a declaration that land is
required for a public purpose and the relevant proviso
thereto reads:

"S.6(i) Proviso

Provi ded that no declaration in respect of any

particular |land covered by a notification under sub-

section (1) of
297

Sec. 3 shall be nmade after the expiry of two years from

the date of publication of such notification."
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An argunment was put forward that under the Land Acquisition
Act there is thus a protection against unlimted uncertainty
for the owners once lands are frozen in the matter of
dealing wth them by an initial notification. This
protection against protraction and inaction on the part of
the State and inmobilisation of ownership is absent in the
Town Pl anni ng Act. According to M. T. C. Raghavan
appearing for sone respondents, this makes for arbitrariness
and discrimnation invalidatory of the relevant provisions
of the Town Planning Act. In our viewthere is no substance
in this submssion, having regard to the specialised nature
of inprovenment schemes and the denocratic a participation in
the process required in such cases. W repel the subm ssion
Much argunent was addressed on the ’'either or’
arbitrariness inplicit “in s. 33 of the Act. The precise
contention is that it'is opento the Trust to acquire either
under the Kerala Land Acquisition Act or under Chapter VII
of the ~Town Planning  Act. In the latter event, no solatium
is payable while under the forner statute it is a statutory
obligation of the acquiring Govt. Thus, if an Authority has
an option _to proceed under one statute or the other and the
consequences upon the owner are nore onerous or |less, such a
facul tative provisionbears the |ethal vice of arbitrariness
inits bosomand is violative of Art. 14 and is therefore,
void. Section 32 of the Act is the foundation for this
argunent and reads thus:
32. Modification of Land Acquisition Act:
| movabl e property required for the purpose of town
pl anni ng schene shall be deened to be | and needed for a
purpose wi thin the meaning of the Land Acquisition Act,
Xl of 1089, and nmay be acquired under the said (Act)
nodi fied in the manner provided inthis chapter.
What is spun out of the words used is that for the purposes
of town planning schemes an imovable  property "may be
acquired under the said Act (The Land Acquisition Act)
nmodi fied in the manner provided in this Chapter". O course,

Chapter VII, particularly sub-sec. (1) of s. 34 /'thereof,
relates to conpensation and does not provide for paynent of
solatium Mreover, it is nentioned that the provisions of

ss. 14, 22 and 23 (both sides agree, this should be read as
Sec. 25) of the Land Acquisition Act shall~ have no
application in the acquisition of property for the purpose
of the Town Pl anni ng Act.
298
We do not accept the argunment that there is alega
option for the authority to acquire either under the Land
Acqui sition Act or under the Town Pl anning Act when land is
needed for a schene. Theoretically, yes, but practically,
no. Which sensible statutory functionary, responsible to the
Treasury and to the community, will resort to the nore
expensi ve process under the Land Acquisition Act as agai nst
the specially designed and |ess costly provision under s.
34? Fanciful possibilities, freak exercise and speculative
aberrations are not realistic enough for constitutiona
invalidation on the score of actual alter. natives or alive
options, one nore onerous than the other. In Magan lal’s
case, the Court pointed out
"The statute itself is the two classes of cases before
us clearly lays down the purpose behind them that is
prem ses bel ongi ng to the Cor por ati on and the
Government shoul d be subject to speedy procedure in the
matter of evicting unauthorised persons occupying them
This is a sufficient guidance for the authorities on
whom the power has been conferred. Wth such an
indication clearly given in the statutes one expects
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the officers concerned to abail thenselves of the
procedures prescribed by the Acts and not resort to the
dilatory procedure of the ordinary GCvil Court. Even

normal |y one cannot imagine an officer having the
choi ce of two procedures, one which enables himto get
possession of the property quickly and the other which
woul d be a prolonged one, to resort to the Ilatter.
Admi nistrative officers, no less than the courts, do
not function in a vacuum It would be extrenely unrea
to hold that an administrative officer would in taking
proceedi ngs for eviction of unauthorised occupants of
Covt. property or Municipal property resort to the
procedure prescribed by the two Acts in one case and to
the ordinary Civil Court in the other. The provisions
of these two Acts cannot be struck down on the fancifu
theory that power would be exercised in such an
unrealistic fashion. I n considering whet her t he
officers would be discrimnating between one set of
persons and another, one has got to take into account
nor mal~human behavi our -~ and not behaviour which is
abnormal .~ It is not every fancied possibility of
di scrimnation but the real risk of discrimnation that
we nust take into account. This is not one of those
cases where discrimnation is wit large on the face of
the statute. Discrim-

299
nati on may be possible but is very inprobable. And if
there is discrimnation in actual practice this Court
is not powerless. Furthernore, the fact that the Legis-
| ature considered that~ the ordinary procedure is
insufficient or ineffective in evicting -unauthorized
occupants or Covt. and Cor poration property and
provi ded a special speedy procedure therefor is a clear
gui dance for the authorities charged with the duty of
evi cting unauthorised occupants.. W therefore,  find
ourselves unable to agree wth the nmmpjority in the
Northern India Caterers’ case."
The sane reasoning applies to the present situation

The Town Planning Act is a special statute where | ands have

to be acquired on a large scale and as early and quickly as

possi ble so that schenes may be i mpl enent ed wi-th
promptitude. What is nore, there is —a specific  and
pur poseful provision excluding sone sections of the Kerala
Land Acquisition Act. In such circunstances, it is
incredible that the authority acting under the Act wll
sabotage Chapter WVII, in particular s. 34, by resorting to

the Keral a Land Acquisition Act in derogation of the express
provision facilitating acquisition of |lands on [ess onerous
terns. He functions under the Town Pl anni ng Act, needs Lands
for the schenes under that Act, has provisions for
acquisition under that Act. Then would be, by  reckless
action, travel beyond that Act and with a view to oblige the
private owner betray the public interest and resort to the
power under the Land Acquisition Act, disregarding the non
obstante provision in Sec. of the Act? Presunption  of
perversity cannot be the foundation of unconstitutionality.
Moreover, the expression, used in the context of s. 32,
clearly (does not bear the nmeaning attributed to it by the
counsel for the respondents. Al that it nmeans is that when
i movabl e property is found necessary for the purpose of a
"schene’ it nmay be acquired by the conpulsory process
witten intos. 32. It is, as if there were only one option

not two. |If the schene is to be inplenented, the node of
acquisition shall be under s. 32 and the manner of such
acquisition is the same under the Land Acquisition Act m nus
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ss. 14, 22 and 25 thereof. A slight reflection makes it
clear that the node prescribed is only one, and so the
theory of alternatives one of which being nmere onerous than
the other, and the consequent inference of arbitrariness,
cannot arise. W overrule that argunent.

We nust notice, before we part wth this point, the
argunent of Sri  Raghavan for the respondents that the
exi stence of alternatives is not theoretical nor chinerica
but real, and proof of the puddingis in the eating. He
pointed to one of the appeals in this batch where the
proceedi ngs under sec. 34 of the Act were given up, the
provi si on
300
of the Land Acquisition Act used, and full conpensation and
solatiumpaid to the owner. This instance gave flesh and
bl ood to the submi ssion about discrinination. Shri Khader
for the trust countered this argument by-stating that
because the H gh Court struck clown the Act and the | and was
needed. the only statute then available to the State was the
Land Acquisition Act. So, the authority was reluctantly
constrained to notify and acquire under the Land Acquisition
Act. Had Sec. 34 of the Act been available, this step would
not have been taken ~and absent Sec. 34 the argunent of
alternatives has no basis. W agree with this reasoning and
repel the subm ssion of arbitrary power to pick and choose.
At worst, a swallow does not make a sunmer but we nust warn
that prodigal state action to favour sone owner when sec. 34
has been resuscitated will be betrayal of public interest
and invalidated as nala fide even at the instance of a
concerned citizen. The |egislature cannot be stultified by
the suspicious inprovidence, or worse, of the Executive.

The nore serious subnission pressed tersely but
clearly, backed by a catena of cases, by Shri Vi swanathan
nmerits our consideration. The argunentis shortly this. As
between two owners of property. the presence of public
purpose enmpowers the State to take the lands of either or
both. But the differential nature of the public purpose does
not furnish a rational ground to pay nore conpensation for
one owner and less for another —and that inpertinence
vitiates the present nmeasure. The purpose may be slum
cl earance, flood control or housing for workers, but how
does the di versity of pur poses warrant paynent of
differential scales or quantum of conpensation where no
constitutional imunity as in Art. 31A, or applies? Public
pur pose sanctions conpul sory acqui sition, not discrininatory
conpensati on, whether you take A's land for inprovenent
schene or irrigation scheme, how can you pay nore or |ess,
gui ded by an irrel evance viz. the particular public purpose?
The State nust act equally when it takes property unless
there is an intelligent and intelligible differentia between
two categories of owners having a nexus with the object,
nanely the scale of conpensation. It is intellectua
conf usi on of constitutional principle to regard
classification good for one purpose, as obliteration  of
differences for unrelated aspects. This logic is neatly
applied in a series af cases of this Court.

It is trite that the test to rebuff Art. 14 turns of
the differentia vis-a-vis the object of the classification
In Vajarveu Midaiar’s case, the Court took the view, (on
this aspect the decision is not shown to have been
overrul ed) that where there is no rational relation in the
301
matter of quantum of conpensation between one public purpose
and anot her you cannot differentiate between owners. Whet her
you acquire for a hospital or university, for slumclearance
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or housing schene, conpensation cannot vary in the rate or
scal e or otherw se.

"Qut of adjacent lands of the sane quality and
val ue, one may be acquired for a housing schene under
the Amendi ng Act and the other for a hospital under the
Principal Act, out of two adjacent plots belonging to
the sanme individual and of the sane quality’ and val ue,
one may be acquired under the Principal and the other
under the Amendi ng Act. From whatever aspect the matter
is |ooked at, the al l eged differences have no
reasonable relation to the object sought to be

achi eved.
In Durganath Sharma’s case, a special legislation for
acquisition of land for fl ood control cane up for

constitutional examination. W confine ourselves to the
differentiation in the rate of conpensation based on the
accident of the nature of the purpose where the Court struck
a simlar  note. In the Nagpur I nprovenent Trust case and in
the Om Prakash case, this Court voided the |egislation which
provi ded differential conpensation based upon the purpose.
In the latter case the Court observed :

"There can be no dispute that the Govt. can
acquire land fora public purpose including that of the
Mahapal i ka or ~ other |ocal body,  either wunder the
unnodi fied Land Acquisition Act, 1894, or under that
Act as nodified by the Adhiniyam~ If it chooses the

first course, then the |[|and-owners concerned wll be
entitled to better conpensati on including 15% sol ati um
the potential ‘wvalue of theland etc. nor will there be

any inpedi mrent or hurdle such as that enacted by s.
372(a) of the Adhiniyamin the way of suchland owners,
di ssatisfied by the Collector’'s award, to approach the
Court under s. 18 of that Act.

....lt is not necessary to dilate further on this
point at this matter stands concluded by this Court’s
decision in Nagpur |nmprovenent: Trust’'s case by the
ratio of which we bound. It will be sufficient to close
the discussion by extracting here what Sikri /CJ.,
speaking for the Court in Nagpur |nprovenent Trust’'s

case said:
"Can the Legislature say that for a hospital |and
will be acquired at 50%of the nmarket value, for a

school at 60 % of the value and for a Govt. building at
70 % of the
302

mar ket value? Al three objects are public purposes and
as far as the owner is concerned it does not matter to
hi m whether it is one public purpose or the other. Art.
14 confers an individual right and in order to justify
a classification there should be sonething /which
justifies a different treatnent to this individua

right. It seens to us that ordinarily a classification
based on the public purpose is not perm ssible under
Art. 14 for the purpose of determ ning conpensation

The position is different when the owner of the land
hinself is the recipient of benefits from an
i mprovenent schenme, and the benefit to himis taken
into consideration in fixing conpensati on. Can
classifications be nade on the basis of authority
acquiring the land? In other words can different
principles of conpensation be laid if the land is
acquired for or by an Inprovenment Trust or Minicipa

Corporation or the Governnment? It seens to us that the
answer is in the negative because as far as the owner
is concerned it does not matter to himwhether the |and
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is acquired by one authority or the other

It is equally immterial whether it is one
Acqui sition Act or another Acquisition Act under which
the land is acquired. |If the existence of tw Acts
could enable the State to give one owner different
treatment from another equally situated the owner who
is discrimnated against, can claimthe protection of

Article 14."
The principle that may be distilled fromthese rulings
and the basi cs of "equality’ jurisprudence is that

classification is not perm ssible for conpensation purposes
so long as the differentia relied on has no rationa
relation to the object in viewviz. reduction in reconpense.

Is it rational to pay different scal es of compensation
as pointed out by Sikri, CJ. in the Nagpur |nprovement
Trust case, depending on whether you acquire for housing or
hospital, irrigation scheme or town inprovenent, schoo
building or police-station? The amunt of conpensation
payabl e has no bearing on this distinction, although it is
concei vabl et hat cl assification for purposes of compensation
may exi st-_andin such cases the statute nay be good. W are
unable to discern any valid- discrenen in the Town Pl anning
Act vis-a-vis the Land Acqui sition Act warranting a
classification in the matter of denial of solatium

We uphold the Act in other respects but not when it
deal s invidiously between two owners based on an irrel evant
criterion viz. the acquisition being for -an inprovement
scheme. W are not to be
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understood to nean that the rate of conpensation may not
vary or must be uniform in all cases. W need not

investigate this question further as it does not arise here
al though we are clear in our mnd that under. given
circunstances differentiation even in t he scale of
conpensation may confortably comport ~with Art. 14. No such
circunstances are present here nor pressed. Indeed, the
State, realising the force of this facet of discrimnation
of fered, expilatory fashion, both before the H gh Court and
before us, to pay 15%solatium to obliterate the hostile
di stinction.

The core question now arises. Wat is the effect even
if we read a discrimnatory design in Sec. 34? Is plastic
surgery permssible or denolition of the section inevitable?
Assuming that there is an untenable discrinination inthe
matter of conpensation does the whole of-s. 34 haveto be
liquidated or severable portions voided? I'n our opinion
scuttling the section, the course the H gh Court has chosen
should be the last step. The Court uses its wit power wth
a constructive design, an affirmative slant and a sustaining
bent. Even when by conpul sions of inseverability, a
destructive stroke becones necessary the court mnimses the
injury by an intelligent containnment. Law keeps alive and
"operation pull down" is de node. Viewed from this
perspective, so far as we are able to see, the only
discrimnatory factor as between s. 34 of the Act and s. 25
of the Land Acquisition Act vis-a-vis quantification of
conpensation is the non-paynent of solatium in the forner
case because of the provision in s. 34(1) that s. 25 of the
Land Acquisition Act shall have no application. Thus, to
achieve the virtue of equality and to elimnate the vice of
inequality what 1is needed is the obliteration of s. 25 of
the Land Acquisition Act froms. 34(1) of the Town Pl anning
Act. The whole of s. 34(1) does not have to be struck down.
Once we excise the discrimnatory and, therefore, void part
in Sec. 34(1) of the Act, equality is restored. The owner
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will then be entitled to the sane conpensation, including
solatium that he may be eligible for wunder the Land
Acqui sition Act. What is rendered void by Art. 13 is only to
the extent of the contravention of Art. 14. The | ancet of
the Court may remove the offending words and restore to
constitutional health the rest of the provision

We hold that the exclusion of Sec. 25 of the Land
Acqui sition Act fromsec. 34 of the Act is unconstitutiona

but it is severable and we sever it. The necessary
consequence is that s. 34(1) will be read omtting the words
"and s. 25 . \What follows then? Section 32 obligates the

state to act under the Land Acquisition Act but we have
struck down that part which excludes sec. 25 of the Land
Acqui sition Act
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and so, the 'nodification no |longer covers s. 25. It
continues to apply to the acquisition of property under the
Town Planning Act. Section 34(2) provides for conmpensation
exactly like s. 25(1) of the Land Acquisition Act and, in
the light. of what we have just decided, s. 25(2) will also
apply and- "inaddition to the narket value of the land as
above provided, the court shall in every case award a sum of
fifteen per cen tumon such market value in consideration of
the conpul sory nature of the acquisition."”

The upshot of this litigation thus is that the appea
nust be allowed except to the extent that solatiumshall be
payabl e as under the Land Acquisition Act. Since the State
has al ways been willing to pay that conmponent and has
repeated that offer even before us right fromthe beginning,
we direct the parties to bear their respective costs.

P.B.R Appeal all owed.
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