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ACT:
Practice--Appellate  court holding order on review not
mai nt ai nabl e- - Ef f ect of.

HEADNOTE

The appellant’s |and was acquired and the Land Acquisition
Oficer awarded conpensation at the rate of Rs.  14/- per
kat ha. The appel |l ant applied for reference under 's. 18 of
the Land Acquisition Act and on 18-8-1961 the Additiona
Di strict Judge held that he was entitledto conpensation at
Rs. 200/- per katha. The respondent State applied for
revi ew of the judgnent under 0.47, r.1, C.P.C On 26-9-1961
the Additional District Judge allowed the application for
review and reduced the conpensation to Rs. 75/- per katha.
The respondent filed an appeal to the Hi gh Court ~ purporting
to be against both the decrees dated 18-8-1961 and 26-9-1961
but in fact was only against the latter, and the  appell ant
filed a cross appeal challenging the maintainability of " the
review petition before the Additional District Judge: The
Hi gh Court held that the Addl. District Judge was wong  in
entertaining the review, but on nmerits ~the H gh Court
di smi ssed the appeal of the respondent as well as the cross
appeal of the appellant thereby maintaining the conmpensation
awarded at the rate of Rs. 75/- per katha.

Al'lowi ng the appeal to this Court,

HELD : It is well settled that the effect of allowing an
application for review of a decree is to vacate the decree
passed. When the respondent filed the appeal before the

H gh Court it could not have filed an appeal against the
decree dated 18-8-1961, because, that decree had already
been superseded by the decree dated 26-9-1961 passed  on
revi ew. So the appeal filed by the respondent before the
Hi gh Court could only be an appeal against the decree passed
on review. Wen the High Court held that the |ower court
was wong in allowing the review it should have allowed the

cross appeal. Since the decree passed on 18-8-1961 awardi ng
conpensation at the rate of Rs. 200 per katha had been
revived and ,conme into life again, and no appeal was

preferred by the respondent against that decree, that decree
had becone final. [943 0-944 A-(C
Per Krishna lver. J :
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[Wiile the appeal has to be allowed, Parlianment may consider
the wi sdom of naking the judge the ultinmate guardian of
justice by a conprehensive, though guardedly wor ded,
provi si on where the hindrance to rightful relief relates to
infirmties, even serious, sounding in procedural |aw. In
the present case; alnpbst every step a reasonable litigant
could take was taken by the State to challenge the
extraordinary increase in the rate of conpensation awarded
by the civil court but the om ssion to attack the increase
awarded in the Hgh Court resulted in procedural |aw
domi nating substantive rights and substantial justice.] [944

F-H

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1252 of
1970.

From the judgnent and decree dated 16th February, 1968 of
the Patna High Court in Appeal for Oiginal Decree No. 81 of
1962.

P. K Chatterjee and Rathin Das, for the appellant.

D. Goburdhan, for the respondent.

The Judgnent of A N Ray, C J. and K K Mthew, J. was
delivered by Mathew, J. V. R Krishna Ilyer, J. gave a
separate Qpinion.

MATHEW J.-The appellant was the owner of 3.30 acres-
roughly .equal to 7 bighas, 17 kathas and 14 dhurs-of | and.
The | and was
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acquired wunder the provisions of the Land Acquisition Act.
The Land Acquisition Oficer by his award dated 12-10-1957
gave conpensation at the rate of Rs. 14/- per katha for the
I and. The total compensation including the value of ' trees
and ot her inprovenents cane to Rs. 6, 775.22p. The appell ant
was dissatisfied with the award. He filed an application
before the Land Acquisition Collector for referring the
matter to the District Court under s. 18 of ‘the Land
Acqui sition Act claimng conpensation for the |ands at the
rate of Rs. 500/- per katha. The case was referred and the
Additional District Judge, Purnea by his judgment dated
18-8-1961 found that the appellant was entitled to com
pensation for the land acquired at the rate of Rs. 200/- per
katha and also nmade certain other nodifications in -the
amount of conpensation under the other heads. On 22-8-1961

the respondent, the State of Bihar, filed an application for
review, under Order 47, Rule 1., of the Cvil ~ Procedure
Code, of the judgnent dated 18-8-1961 on the basis of
di scovery of new and inportant evidence as regards the
market value of the | and which was not available to it in
spite of the exercise of due diligence. The - | ear ned
Addi tional District Judge allowed the application for review
and passed fresh judgment on 26-9-1961 reducing t he
conpensation for land fromRs. 200/- to Rs. 75/- per katha.
Thereafter the respondent filed Appeal No. 81 of 1962 in the
Hi gh Court of Patna. The Menorandum of Appeal stated that
the appeal was being preferred against the decrees dated 18-
8- 1961/ 26-9- 1961, but the grounds taken in Menorandum of
appeal as well as the court fee paid would show that the
appeal was only against the decree dated 26-9-1961 awarding
conpensation at the rate of Rs. 75/- per katha and not
agai nst the decree dated 18-8-1961 awardi ng conpensation at
the rate of Rs. 200/- per katha. The appellant filed a
cross appeal challenging the naintainability of the review
petition filed by the respondent before the Additiona
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District Judge as also the order passed thereon by him
allowing the petition and vacating the decree dated 18-8-
1961. The appeal and the cross appeal were disposed of by
the judgment of the Hi gh Court dated 16-2-1968. The High
Court found that the Additional District Judge went wong in
entertaining the review and vacating (he judgment and decree
dated 18-8-1961 but, nevertheless, it considered the appea

filed by the respondent on nerits and dism ssed the appea

and cross appeal thereby nmintaining the conpensati on
awarded for the land at the rate of Rs. 75/- per katha by
the judgment and decree dated 26-9-1961 of the Additiona

District Judge. This ’'appeal, on the basis of a
certificate, is directed against the decree of the High
Court,

It is well settled that the effect of allowng an
application for review of a decree, is to vacate, the decree
passed. The decree that is subsequently passed on review,

whet her~ it nodifies, reverses or confirns the decree
originally passed, i's a new decree superseding the origina
one (see Nibaran Chandra Si kdar v. Abdul Haki m(1), Kanhaiya
Lal v. Baldev Prasad(2), Brijbaso Lal v. Salig Ram(3) and
Pyari Mhan Kundu v. Kalu khan(4)].

The respondent did not fil e any appeal fromthe decree dated
18- 8- 1961 awardi ng  conpensation for the land acquired at
the, rate of

(1) A I1.R 1928 Calcutta 418.

(3) I.L.R 34 Allahabad 282.

(2) 1.L.R 28 Allahabad 240.
(4) 1.L.R 44 Calcutta 1011.
944

Rs. 200/- per katha. On the other hand, it sought for a
review of that decree and succeeded in-getting the decree
vacat ed. When it filed Appeal No. 81 of 1962, before the
High Court, it could not have filed an appeal against the
decree dated 18-8-1961 passed by the Additional District
Judge as at that time that decree had already been
superseded by the decree dated 26-9-1961 passed after
revi ew. So the appeal filed by the respondent before the
Hi gh Court could only be an appeal agai nst the decree passed
after review \Wen the H gh Court cane to the conclusion
that the Additional District Judge went wong in allowng
the review, it should have allowed the cross appeal, Since
no appeal was preferred by the respondent agai nst the decree
passed on 18-8-1961 awardi ng conpensation for the | and  at
the rate of Rs. 200/ per katha, that decree becane final
The respondent nade no attenpt to file an appeal  agai nst
that decree when the Hi gh Court found that the review was
wongly allowed on the basis that the decree revived and
cane into |ife again.

The Hi gh Court should have allowed the cross appeal; and
di sm ssed the appeal, which was, and could only be- agai nst
the decree passed on 26-9-1961 after the review We
therefore set aside the judgnent and decree passed by the
H gh Court and allow the appeal. The effect of  this
judgment would be to restore the decree passed by the
Additional District Judge on 18-8-1961. W make no order as
to costs.

KRISHNA |YER, J.-1 concur regretfully with the result
reached by the infallible logic of the |aw set out by nmny
| earned brother Mathew J. The nortality of justice at the
hands of |aw troubles a Judge’s conscience and points an
angry interrogation at the |aw reforner.

The processual |aw so dominates in certain systems as to
over power substantive rights and substantial justice. The
humani st rul e that procedure should be the handmaid, not the
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m stress, of legal justice conpels consideration of vesting
a residuary power in Judges to act ex debito justiciae where
the tragi c sequel otherw se would be wholly inequitable. In
the present case, alnpst every step a reasonable litigant
could take was taken by the State to challenge t he
extraordinary increase in the rate of conpensation awarded
by the civil court. And, by hindsight, one finds that the
very success in the review application and at the appellate
stage has proved a disaster to the party. Maybe, Governnent
m ght have successfully attacked the increase awarded in
appeal , producing the additional evidence there. But nmaybes
have no place in the nerciless consequence of vita
procedural fl aws. Parl'iament, | hope, will consider the
wi sdom of making the Judge the ultimate guardian of justice
by a conprehensive, though guardedly worded, provision where
the hindrance to rightful relief relates to infirmties,
even serious, sounding in procedural law. Justice is the
goal of jurisprudence--processual. as much as substantive.
While 'thi's appeal has to be allowed, for reasons set out
i npeccabl'y by my 1earned brother, | nust sound a pessimistic
note that it is too puritanical for a legal systemto

945

sacrifice the end product of equity and good conscience at
the, altar of processual punctiliousness and it is not too
radical to avert a breakdown of obvious justice by bending

sharply, if need be, the prescriptions of procedure. The
wages of procedural sin should never be the death of rights.
V. P. S Appeal al | owed.
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