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ACT:

I ndi an | ncome Tax~ Act, 1922-s. 34(1)(a)-To conf er
jurisdiction to issue notice, 2 conditions have to be
satisfied (i) |I.T.O must have reason to believe that incone
had been 'under assessed : (ii) He-nmust ‘have reason to
believe that either assessee has failed tomake a return
under s. 22 or he has onitted to disclose fully all materia
facts.

HEADNOTE

The assessee in these appeals is an Hindu Undivided Famly
The assessnent years in question are ranged from 1942-43 to
1953-54. The assessee filed its returns for these years in
time. The assessee’s account books showed consi derabl e cash
credits in the name of sone relations of the second
respondent, the Karta of the HUF. The |I.T.O went into the
genui neness of these cash credit entries. The contention of
the assessee was substantially accepted either by the
Appel | at e Assistant Comm ssioner or by the Revenue Appellate
Tribunal. Wth regard to the, assessnent for the assessnent
years 1943-44 to 1949-50, the final assessnment was made  in
pursuance of an agreenent or settlenment arrived between the
assessee and the Deputy Director of Inspection (Ilnvestiga-
tion). Long after the assessnments in gquestion wer e
finalised, the |.T.O issued notices to the appellants under
s. 34(1) (a) of the Indian Incone Tax Act 1922, seeking to
reopen the assessnents already finalised. The ~assessee
chall enged the validity of these notices of the | .T.Q The
H gh Court allowed the wit petitions and quashed the
i mpugned noti ces.

The assessee alleged that there was no relevant materia
before the I.T. O before he issued the notices under s-31(a)
on the basis of which he could have reason to believe that
any incone had escaped assessnent. |In the wit petitions,
the assessee called upon the I.T.O to produce the report
made by himto the Central Board of Revenue, as well as the
order of the Central Board of Revenue thereon. Despite this
prayer, neither the Union of India, nor the I.T.O produced
the report mde by the I.T.O to the Central Board of
Revenue under s.34(1)(a) nor the order of the Central Board
of Revenue.

Di sm ssing the appeal
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HELD : (i) Before an I.T.QO can issue a statutory notice
under s.34(1)(a), he nust have reason to believe that by
reason of omission ,or failure on the part of an assessee to
disclose fully and truly all material facts necessary for
hi s assessnent for the years in question, incone, profits or
gains chargeable to Income Tax have escaped assessnent
during those years. Further, before doing so, he nust have
recorded his reasons for acting under s. 34(1) (a) and the
Central Board of Revenue nust have been satisfied on those
reasons that it is a fit case for the issue of the notice.
The recording of the reasons in support of the belief formed
by the I.T.O and the satisfaction of the Central Board of
Revenue on the basis of the reasons recorded by the [.T.QO

that it is a fit case for issue of notice under s. 34(1) (a)
are extrenely inmportant circunstances to find out whether
the 1.T7.0 has jurisdiction to proceed under s.34(1)(a).
[ 104D

103

Calcutta /Discount ~Co. Ltd. v. I.T.O Conpany District 1
Calcutta ‘and Ot hers, 41 |.T.R 191; Chhuganal Rajpat v. S. P

Chalia & Os. 79 |.T.P- 603; Sheonath Singh v. Appellate
Assi stant Conmi ssi oner of Income Tax, Central, Calcutta &
Os., 82 I.T.R 1447 referred to.

(ii)In the present case, an affidavit was filed before the

Court stating that the relevant records could not be traced
from the file of the Central Board of ~ Revenue. Assumi ng
that the concerned records were missing fromthe file of the
Central Board of Revenue, the copy of the report nade by the
. T.O and the Order received by him must have been in the
file of the I.T.O and reason was given for not . producing
those records. These circunstances give rise to an adverse
inference that the records in question were not  produced
because they did not assist the departnent’s case. Under
the circunmstances, it is not possible to come to the
conclusion that the facts necessary to confer jurisdiction
on the I.T.0 to proceed under s.34(1)(a) had been
established. There is nothing to/show on record that there
was any relevant material before the |I.T.O before he issued
the notices under s.34(1) (a). [105F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 23 92 to
2403 of 1969.

Appeals by certificate fromthe judgnment and order dated
Septenber 9, 1968 of the Del hi High Court at New Delhi in
Cvil Wits Nos. 67 to 78 of 1968.

S. C. Manchanda, B. B. Ahuja, S. P. Nayar and R 'N. Sachthey
for the appellants.

N. D. Karkhanis, Ranmeshwar Nath and Seita Vaidi al i ngam

for the respondents.

The Judgrment of the Court was delivered by

HEGDE, J. These appeals by certificate arise from severa
wit petitions filed by the HUF. Ms. Rai Singh Deb Singh
Bist and its Karta Thakur Mhan Singh Bist, challenging the
validity of certain notices issued under s. 34(1) (a) of the
Indian Income-tax Act, 1922 (in short the Act) by the
I ncome-tax Oficer, Central Crcle 1, Delhi. The H gh Court
of Delhi allowed those wit petitions and quashed the
i mpugned notices. Hence these appeals.

The assessee in these cases is an H UF. The assessnent
years wth which we are concerned in these appeals range
from 1942-43 to 1953-54. The assessee filed its returns for
these vyears in due tine. The assessee’s account-books




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

showed considerable cash credits in the nanme of t he
brothers-in-law of the 2nd respondent, the Karta of the
H U F. Those alleged creditors were living in Nepal. The
account books al so showed certain credit entries in the nane
of Rana Anand Nar Singh, alleged to be in connection’” wth
expenses incurred by himfor getting trees cut on behalf of
the assessee. The assessee was a forest contractor. He had
taken large tracts of forests for felling trees in Nepal
The | ncome-tax

104

Oficer went into the genui neness of the cash credit entries
standing in the name of the alleged creditors of the
assessee as well as to the alleged anbunt due to one of
them The contention of the assessee was substantially
accepted either by the Appellate Assistant Conm ssioner or
by the Revenue Appellate Tribunal. Wth regard to the
assessnent for the-assessnent years 1943-44 to 1949-50, the
final assessments were made in pursuance of an agreenent or
settlenent arrived at between the assessee and the Deputy
Director ‘of I nspection (lnvestigation) New Del hi on Cctober
18, 1954: Long after the assessnents - in question were final-
i sed, the Incone-tax O ficer. issued notices to t he
appel l ants under s. 34(1) (a) of the Act seeking to reopen
the assessnents already finalised. The validity of those
notices is in issue.

Before an Incone-tax Officer can issuea statutory notice
under s. 34 (1) (a), he nmust have reason to believe that by
reason of omission or failure on the part of an assessee to
disclose fully and truly all naterial facts necessary for
his assessnent for the years in _question, incone, profits or
gains chargeable to incone-tax have escaped  assessnent
during those years. Further, before doing so, he nust have
recorded his reasons for acting under s. 34(1) (a) .and the
Central Board of Revenue nust have been satisfied on  those
reasons that it is a fit case for the issue of the notice.
The recordi ng of the reasons in support of the belief formed
by the Incone-tax Oficer and ‘the satisfaction of the
Central Board of Revenue on the basis of the reasons
recorded by the Incone-tax Officer that it is a fit case for
i ssue of notice under s. 34 (1 )(a) are extrenmely inportant
circunstances to find out whether the Inconme-tax O ficer had
jurisdiction to proceed under s. 34(1) (a):

In Calcutta Discount Co. Ltd. v. Income-tax O ficer, Com
panies District 1. Calcutta and anr.(1) this Court laid down
(1) that to confer jurisdiction under s. 34.to issue notice
in respect of assessnents beyond the period of four years,
but within a period of eight years, fromthe end of the
rel evant year, two conditions had to be satisfied. The
first was that the Inconme-tax O ficer nust have reason to
bel i eve that income, profits or gains chargeable to incone-
tax had been under assessed. The second was that ~-he nust
al so have reason to believe that such "under-assessnent" had
occurred by reason of either (1) omission or failure on the
part of an assessee to make a return of his inconme under
section 22, or (2) omssion or failure on the part of an

assessee to disclose fully and truly all material facts
necessary for his assessnment for that vyear. Both these
conditions are conditions precedent to be satisfied before
the’ Income-tax Oficer could have jurisdiction to issue a

notice for the assessnent or re-assessnment beyond the period
(1)41 1. T.R 191.

105

of four years but within the period of eight years from the
end of the year in question

In Chhugamal Rajpal v. S. P. Chaliha and ors.(1) this Court
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ruled that before an Income-tax O ficer can be said to have
had reason to believe that sonme incone had escaped
assessnment, he should have sone relevant material before him
from whi ch he could have drawn the inference that income has
escaped assessment. Hi s vague feeling that there m ght have
been some escape of incone from assessnent is not
sufficient. This Court also took the viewthat the Centra
Board of Revenue before reaching its satisfaction that the
case was a fit one to be proceeded under s. 34 (1 ) (a)
must have examined the reasons given by the Incone-tax
Oficer and arrived at its own conclusion and that it is not
permssible for it to act mechanically. The same view was
again taken by this Court in Sheo Nath Singh v. Appellate
Assi stant Conmi ssi oner of Inconme-tax (Central) Calcutta and
ors. (2)

In the instant case, the assessee alleged in his wit
petitions that there was no relevant material before the
I ncome-tax O ficer before he issued notices under s. 34 (1)
(a) on the -basis of which he could have had reason to
bel i eve t'hat any incone had escaped assessnent. In the wit
petitions the assessee called upon the Income-tax Oficer to
produce the report made by himto the Central Board of
Revenue as well as the order of the Central Board of Revenue
t her eon. Despite this prayer, neither the Union of India
nor the Inconme-tax O ficer cared to produce the report nmade
by the Inconme-tax Oficer to the Central Board of Revenue
under s. 34(1) (a) or the order of the Central Board of
Revenue. Before the hearing of ~the Wit petitions
comenced, the assessee again applied to the Court to cal
upon the Union of lndia and the Income-tax Oficer to
produce those docunents. |n response to that ~application
an affidavit was filed before the Court stating that the
rel evant records could not be traced fromthe file of the
Central Board of Revenue. Assuming that the concerned
records were missing fromthe file of the Central Board of
Revenue, the <copy of the report made by the Incone-tax
O ficer and the order received by himnust have been in the
file of the Incone-tax Officer. 'No reason was given for not
produci ng those records. These circunstances give rise to
an adverse inference against the departnent. We are
constrained to come to the conclusion that the records .in
guestion were not produced because they did not assist the
departnment’s case. Under these circunstances, it is not
possible. to cone to the conclusion that the facts necessary
to confer jurisdiction on the Incone-tax Officer to proceed
under s. 3 4 1) (a) had been established.

(1) 79 1.T.R 603.

(2) 821.T. R 14 7.

106

Al that was said on behalf of the departnment was that somre-
time in the year 1955, the assessee sold large tracts of
land to two of his brothers in-law for a sumof Rs. 47 | akhs
but in reality that property was not worth that anount. We
do not know whet her there was any basis for this concl usion
As seen earlier the cash credit entries were brought to the
notice of the Income-tax Oficer before the rel evant
assessment orders were passed. He had an occasion to
investigate into them It is not necessary to go into this
guestion nore deeply in viewof the fact that there is
nothing to show that there was any rel evant material before
the Incometax Officer before he issued the notices under S
34 (1) (a) to-have reason to believe that as a result of the
assessee’'s failure to state inits return truly and fully
any fact, any incone had escaped assessnent.

In the result these appeals fail and they are dismissed with
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costs-one hearing fee.
S.C

Appeal s di sni ssed.
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