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ACT:

Arbitration Act, 1940: Sections [l and 14-Award
affecting inmovable property-Regi stration - of-Period of
l[imtation-Wat is-Period during which judicial proceedings
pendi ng- Whet her be excl uded.

Regi stration Act, 1908: Sections 23 and 25-Arbitrator’s
awar d- Regi stration of -period of |limtation-Wat is.

Limtation Act, 1963: Section 15-Period during which
judicial proceedi ngs pendi ng- Whet her to be excl uded.

HEADNOTE:

An agreenent was entered into by appellants Nos. 1 to 4
and respondent No. 1 regarding partition of joint novable
and imovable properties. A dispute arose relating to
certain properties, which was referred to arbitration. The
arbitrators nade their award on Novenber 28, 1977, which was
filed by thembefore the Sub-Judge on January 28, 1978,
pursuant to the application nade by appellants Nos. 1 to 4
under s. 14 of the Act.

On Decenber 1, 1977, respondent No. | had filed an
application under s. 11 of the Arbitration Act, 1940, before
the Munsif, who passed an injunction order on July 26, 1978,
for maintaining status quo till the disposal of the said
application. On the application nmde by the arbitrators on
14t h August, 1978, the Sub-Judge ordered on Septenber 2,
1978, the returning back of the award to the arbitrators, to
enable them to present the sanme for registration before the
Sub- Regi strar. The Hi gh Court in appeal set aside the above
order holding that during the subsistence of the interim
injunction to nmaintain status quo, the arbitrators could not
take back the award for presenting it for registration. and
ordered that the arbitrators’ application be kept pending
and
119
heard when the injunction order was vacat ed.

On Decenber 20, 1982 the Munsif disnissed the case of
the respondent No. 1 and that interiminjunction ipso facto
was di scharged. Thereafter, the Subordi nate Judge di smi ssed
the application of the arbitrators for returning of the
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award, holding that limtation for registration of the award
had al ready expired. The High Court, in appeal, directed the
Subordi nate Judge to return back the award, holding that it
was the Registrar and not the Sub-Judge who coul d determn ne
the question of limtation for the purpose of registration
of the award. On November 24, 1983, the arbitrators got back
the award and the next day presented it before the Sub-
Regi strar and the award was registered the sane day.

The High Court on a petition by respondent No. 1
chal l engi ng the registration sent back the award to the Sub-
Registrar to re-consider the question of Ilimtation. The
Sub- Regi strar found that the award was presented within time
as the period during which the judicial proceedings were
pendi ng, nanely, 28th January, 1978 to 24th Novenber, 1983,
shoul d be excluded in viewof s. 15 of the Limtation Act.
Agai nst the aforesaid decision, respondent No. 1 filed an
application before the Hi gh Court which, by the inpugned
order, quashed the registration and held that the award had
been presented for registration beyond tine.

In the appeal by special |eave, the wvalidity and
propriety of the aforesai d order was chall enged.

Al'l owi ng the appeal by special |eave, this Court,

N

HELD: Under the Registration Act, 1908, the linmtation
period for registrationis four nonths fromthe date of
execution and in cases where the delay in presentation does
not exceed four nmonths, such docunent coul d be accepted for
regi stration, on paynent of fine. The cumul ative effect of
sections 23 and 25 read together is that a total period of
ei ght nont hs is available for registration, if the
conditions requisite are fulfilled. [122G  123A-B] G

In the instant case, the award was made on November 28,
1977 and before the expiry of four nmonths, it was filed in
the court pursuant to the order ~of the court. During the
period from July 26, 1978 to Decenber 20, 1982, there was
subsi sting injunction preventing the arbitrators from taking
any steps. Furthernore, as the award was in H
120
the custody of the court from January 28, 1978 till the
return of the award to the arbitrators on Novenber 24, 1983,
the arbitrators or the parties could not have presented the
award for its registration during that tine. The award was
presented before the Sub-Registrar on Novermber 25, 1983 the
very next day of getting possession of the award fromthe
court. The Sub-Registrar, pursuant to the order of the Hi gh
Court, found that the award was presented within tinme as the
period during which judicial proceedings were pending from
January 28, 1978 to Novenber 24, 1983 shoul d be excluded in
view of the principle laid down in s. 15 of the Act. [123G
H, 124A, D E]

The High Court was, therefore, wong in holding that
the only period which should be excluded was from 26th
January, 1978, the date of the order of the Munsif directing
mai nt enance of status quo till 20th Decenber, 1982, the date
when the interiminjunction was vacated. The award was stil
in the custody of the court and there was anple evidence
that the Arbitrators had tried to obtain the custody of the
award which the court declined to give to them [124E-G

The two | egal maxinms LEX NON COG T AU | MPCSSI BI LI A, and
ACTUS CURI AE NEM NEM GRAVABI T-t he | aw does not conpel a man
to do that which he cannot possibly perform and an act of
the Court shall prejudice no nan-would apply wth ful
vigour in the facts of this case. [124(C]

Ni tyananda M Joshi and others v. Life |Insurance
Corporation of India and others, [1970] | S.CR 396,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

di stingui shed.
M Venkataratnam v. M Chel amayya, A |l.R 1967 Andhra
Pradesh 257 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2224 of
1987.

Fromthe Judgment and order dated 19.6.1986 of the
Calcutta High Court in Civil order No. 2278 of 1985.

S.N. Kacker and Sukumar CGhosh for the Appellants.

A K Sen, D.N. Muikherji, Ranj an Choudhary, N R
Choudhary for the Respondents.

The Judgnent of the Court was delivered by
121

SABYASACHI MUKHARJI, J. Special |eave granted.

Thi's appeal is directed agai nst the judgnment and order
of the! H'gh Court ~of Calcutta dated 19th of June, 1986 in
Cvil order No. 2278 of 1985.” On or about 11th of June, 1977
an unregistered deed of agreenent between the four brothers
being the appellants Nos. 1to 4 and their el dest brother
respondent No 1 was entered into regarding partition of
joint nmovable and i'mmvable properties and the sane were
referred to three arbitrators; nanely, three appellants Nos.
5, 6 and 7 herein. On or about 2nd of July, 1977 the sane
agreenment was re-witten on a fresh stanp paper and the sane
was registered by which the abovenanmed arbitrators were
given the option to take assistance of one, two or nore
persons. The dispute related-to certain properties anong the
brothers in Chinsurah the district of Hooghly in the State
of West Bengal. The three arbitrators took the assistance of
appel lant No. 8 and he functioned and acted as one of the
arbitrators

On or about Novenber 28, 1977 the arbitrators expl ained
their award to the parties and made and signed the award. On
or about 1st Decenber, 1977 the( eldest brother filed an
application under section | | of the Arbitration Act, 1940
(hereinafter called 'the Act’) before the |earned Minsif,
Aranbagh being Msc. Case No. 74 of 1977. ~The appellants
Nos. | to 4 filed an application under section 14 of the Act
before the |earned Sub Judge, Hooghly at Chinsurah praying
for a direction on the arbitrator to file the awardin the
court in Msc. Case No. 28 of 1977. The arbitrators filed
the award before the | earned Sub-Judge Hooghly at Chinsurah
on 28th of January, 1978. On 26th of July, 1978 the | earned
Munsi f, Arambagh ordered interim injunction on the parties

including the arbitrators to maintain status quo till the
di sposal of Msc. Case No. 74 of 1977 initiated by the
appellant No. |. On 14th of August, 1978 the arbitrators

nmade an application before the | earned Sub Judge, Hooghly at
Chinsurah to return back the award to enable themto present
the sane before the Sub-Registrar for registration. On 2nd
Sept enmber, 1978, the |earned Sub Judge fixed the hearing of
the arbitrators’ application to return the award to them In
January, 1980 the arbitrators’ application was heard and the
| earned Sub Judge ordered return of the award to the
arbitrators to enable them to present the sane for
registration.

The High Court of Calcuttain Cvil Rule No. 621 of
1980 on 6th March, 1981 set aside the aforesaid order of the
| earned Sub Judge hol ding that during the subsistence of the
interiminjunction order on the arbitrators to naintain
status quo the arbitrators could not take
122
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back the award for presenting the sane for registration. The
Hi gh Court ordered that the arbitrators’ application dated
14th of August, 1978 should be kept pending and be heard
when the injunction order was vacated. On 20th Decenber,
1982 the |earned Munsif, Aranmbagh disnissed Msc. Case No.
74 of 1977 and the interiminjunction order ipso facto was
di scharged. The arbitrators therefore, renewed their prayer
before the | earned Sub Judge to return the award. On 25th of
February 1983 the |earned Sub Judge di smi ssed t he
arbitrators’ application and did not direct return of the
award holding that the limtation for the registration of
the award had al ready expired. The Hi gh Court in Civil order
No. 589 of 1983 on 19th  of Septenber, 1983 directed the
| earned Sub Judge to return back the award to the
arbitrators holding that it  was the Registrar and not the
Sub Judge who coul d determine the question of limtation for
the purpose of registration of the award. The |earned Sub
Judge. Hooghly ~at Chinsurah on 23rd of Novenber, 1983
ordered returning back of the award to the arbitrators. On
24t h of . ‘Novenber, 1983 the arbitrators got back the award
fromthe —court. On 25th Novenber, 1983 i.e., the very next
day the arbitrators presented the award before the Sub-
Regi strar, Aranmbagh for registration. The Sub-Registrar
Aranbagh on 25t h of ‘Novenber, 1983 registered the award. The
High Court in Gvil order No. 9696(W of 1984 on 24th July,
1984 had sent back the award to the Sub-Registrar to
reconsi der the question of Ilinmtation-and found that the
award was presented within time as the period during which
the judicial proceedings were pending, nanely, 28th of
January, 1978 to 24th of Novenber, 1983 shoul d be excl uded
in view of the principle laid down under section 15 of the
Limtation Act. On 19th June, 1986 by the judgnent and order
i mpugned the H gh GCourt quashed the registration under
Article 227 of the Constitution holding that the award had
been presented for registration beyond tine. It is the
validity and propriety of that  order which is under
chal l enge in this appeal

The Iimtation period for registration is four nonths
fromthe date of its execution. The award was made on 28th
of Novenber, 1977 and it was presented for registration to
the Sub-Registrar on 25th of Novenmber, 1983. Section 23 of
the Registration Act, 1908 (herei nafter called "t he
Regi stration Act’) stipulates that the tine for registration
is four nonths fromthe date of its execution. Section 25(1)
of the Registration Act provides that if, ow.ng to urgent
necessity or unavoi dabl e acci dent, any docurment executed, or

copy of a decree or order made, is not  presented for
registration till after the expiration of the time
her ei nbefore prescribed, the Registrar, in cases where the

delay in presentation does not exceed four nonths, may
direct that, on pay-

123

ment of a fine not exceeding ten times the anmount of the
proper registration-fee, such docunment shall be accepted for
registration. Sub-section (2) of section 25 provides that
any application for such direction nmay be | odged with a Sub-
Regi strar? who shall forward the same to the Registrar.
Therefore the cunulative effect of sections 23 and 25 read
together is that total period of eight nonths is avail able
for registration if the <conditions are fulfilled. The Hi gh
Court had held that in this case the award has been
regi stered after six years and as such was beyond tine. It
was held before the H gh Court that no registration was
perm ssi ble beyond the period fixed under section 25 read
with section 23 of the Registration Act and any registration
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beyond such period would be void. But in this case
admttedly the award was in the court of the |earned Minsif
from28th of January, 1978 to 24th of Novenmber, 1983.
Therefore, this period, that is to say, from28th January
1978 to 24th Novenber, 1983 the award was in court and this
was manifest fromthe order in Msc. Case No. 28 of 1977.
The arbitrators had made an application on or about 14th
August 1974 for return of the award but that was not done.
Furthernore, there was an injunction on 26th July, 1978
whi ch was only vacated on 20th Decenber, 1982.

We have to bear in mind tw naxinms of equity which are
wel | settled, nanely, "ACTUS CURI AE NEM NEM GRAVABI T"- An act
of the Court shall prejudice no man. |In Brooms Lega
Maxi ms. 10th edition, 1939 at page 73 this maxim is
explained that this maxi mwas founded upon justice and good
sense; and afforded a safe  and certain guide for the
adm ni stration of ~the l.aw. The above nmaxi m shoul d, however,
be applied wth caution. The other maximis "LEX NON CO3 T
AD | MPCSSI'BI LIFA"  (Broom s Legal Maxins-P. 162)-The | aw does
not conpel ~a man to do that which he cannot possibly
perform The Jlawitself _and the adm nistration of it, said
Sir W Scott, with reference to an alleged infraction of the
revenue laws, nust yield to that to which everything nust
bend, to necessity; the law, in its nost positive and
perenptory injunctions, is understood to disclaim as it
does in its general / aphorisns, all intention of conpelling
impossibilities, and the adm nistration of laws nust adopt
that general exception in the  consi deration of al
particul ar cases.

In this case indisputably ~during the period from 26th
of July, 1978 to 20th Decenber, 1982 there was subsisting
i njunction preventing the arbitrators fromtaki ng any steps.
Furthernore, as noted before the award was in the custody of
the court, that is to say, 28th-of January, 1978 till the
return of the award to the arbitrators on 24th of
124
Novenber, 1983, the arbitrators (or the parties could not
have presented the award for its registration during that
time. The award as we have noted before was nade on 28th of
Noverber, 1977 and before the expiry of the four nonths from
28t h Novenber, 1977, the award was filed in the court
pursuant to the order of the court. It was argued that the
order made by the <court directing the arbitrators to keep
the award in the custody of the court was wong and wi t hout
jurisdiction, but no arbitrator could be conpelled to
di sobey the order of the court and if in_ ~conpliance or
obedi ence with court of doubtful jurisdiction, he could not
take back the award fromthe custody of the court to take
any further steps for its registration then it cannot be
said that he has failed to get the award registered as the
| aw required. The aforesaid two |legal maxins-the |aw does
not conpel a man to do that which he cannot possibly perform
and an act of the Court shall prejudice no man woul d, ‘apply
with full wvigour in the facts of this case and if that is
the position then the award as we have noted before was
presented before the Sub-Registrar, Aranbagh on 25th
Noverber, 1983 the very next one day of getting possession
of the award from the court. The Sub-Registrar pursuant to
the order of the High Court on 24th of June, 1985 found t hat
the award was presented within time as the period during
which the judicial proceedings were pending that is to say,
from28th of January, 1978 to 24th of Novenber, 1983 should
be excluded in view of the principle laid down in section 15
of the Limtation Act, 1963. The H gh Court, therefore, in
our opinion, was wong in holding that the only period which
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shoul d be excluded was from 26th July, 1978 till 20th
Decenmber, 1982. W are unable to accept this position. 26th
July, 1978 was the date of the order of the | earned Minsif
directing mai ntenance of status quo and 20th of Decenber,
1982 was the date when the interiminjunction was vacated,
but still the award was in the custody of the court and
there is anple evidence as it would appear from the
narration of events hereinbefore made that the arbitrators
had tried to obtain the custody of the award which the court
declined to give to them The principles enunciated by this
Court in N tyananda M Joshi and others v. Life Insurance
Corporation of India and others, [1970] 1 S.C R 396 would
have no application to the facts of this case.

It was urged before wus that an award affecting the
i movabl e properties which was not regi stered and which was
made outside the court could not formthe basis of an award
and an unregi stered award, in other words could not formthe
basis of ‘the award. W are unable to accept that position
There is 'no dispute to the proposition that an award
af fecting imovabl e properties as in the instant case should
be
125
registered. It is therefore, not necessary to discuss in
detail the ratio of A the decision of the Full Bench of the
Andhra Pradesh H gh~ Court in M Venkataratnam v. M
Chel amayya, A.l.R 1967 Andhra Pradesh

In the aforesaid view of the natter the judgnment and
order of the High Court cannot be sustained and are set
aside. The appeal is allowed and the order ' of the Sub-
Regi strar, Aranbagh dated 24th of June, 1985 s restored. In
the facts and circunstances of the case, however, the
parties are directed to pay and bear their own costs.
N. P. V. Appeal al | owed.
126




