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ACT:

Mahar ashtra Recognition of Trade Unions and Prevention
of Unfair Labour Practices Act, 1971, sections 3(ii), 11 7
and 19, scope of construction of |abour |egislation - Court
should adopt a commonsense construction and where two
constructions are ' possible, the one which is nore rationa
shoul d be accept ed.

Est oppel by conduct - Respondent giving up the
obj ections before the Investigation Oficer appointed by the
Tri bunal would be estopped fromraising the sanme before the
Tribunal later - New case cannot be -carved out by the
Tri bunal either

HEADNOTE:

Section 11 of the Mharashtra Recognition of /Trade
Uni ons and Prevention of Unfair Practices Act, 1971
envi sages that any Union which has for the whole of the
period of six calendar nmonths inmrediately preceding the
cal endar nonth in which it so applies under this section a
menbership of not less than thirty percent of the tota
nunber of enpl oyees enployed in any undertaking may apply in
the prescribed form to the Industrial Court - for ~being
registered as a recognised union of such undertaking.
Section 3(ii) of the Act defines the term"nmenber" Section
19 of the Act obligates that the rules of the Constitution
of a union seeking recognition under the Act shall provide
for the following matters and the provision thereof shall be
duly observed by the Union, nanely, (i) the nenbership

subscription shall be not Iless than fifty pai se per nonth;
(ii) the Executive Commttee shall neet at intervals of not
nore than three nonths; (iii) all resolutions passed

whet her by the Executive Conmittee or the General Body of
the union, shall be recorded in a Mnute Book kept for the
pur pose; and (iv) an Auditor appointed by the State
CGovernment may audit its account at least once in each
financial year.

The appel l ant union noved an application before the
I ndustrial Court under section 11 of the Act for recognition
1009
O its wunion as a recognised union in respect of the first
respondent conpany Bennet, Col eman & Conpany Ltd. and fil ed
its subscription Receipt Books, Menbership Register, Bank
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Pass Book, Ledger and M nute Book Copy of its Constitution
etc. to prove that the persons clainmed by the appellant as
its menbers (totalling 67 per cent of the total working
force) are in fact its nmenbers. In the said application, the
appel | ant i npl eaded respondent No. 2, the Times of India and
Allied Publications Enmpl oyees Uni on operating in the
Respondent No. 1 conpany and havi ng sone nenbershi p anongst
the worknmen enployed therein. The second respondent filed
witten objections. The Industrial Court felt that it would
be inpossible for it to receive evidence of approximtely
1500 wor knen and therefore appointed an Investigating
Oficer under section 9 of the Act for the purpose of
determ ning the nenbership of the rival wunions. |In the
neeting held before the Investigating Officer on 16.10.1981
a unani nous deci sion was taken by all the parties including
the representati es of the second Respondent uni on wherein it

was expressly agreed that only one question will be put to
all workmen (i.e.) "I'n the year 1980 you were a nenber of
which union". ~ It was further agreed wupon that in case the

wor kman  di d© not know the nane of the union, they would be
asked the  name of the union |eader or of the Comittee
Menber of the Union to which they belong. Although the
second Respondent had taken a number of pleas both inits
prelimnary and subsequent witten objections it did not
rai se any such objection before the |Investigating Oficer
and rest content by putting one question to all the worknen
as agreed upon between the parties.  The respondent union
either gave up other objections or ~waived the sanme. After
taking the evidence, the Investigating Oficer accepted the
cl aimof the appellant-union and submtted hi's report to the
Industrial Court on March 12, 1982. The Industrial Court
i nstead of accepting the report of the Investigating Oficer
permtted the respondent union to raise objections to the
grant of the application. The appellant union was refused
perm ssion to produce rmaterial evidence to neet the
obj ections raised. However, the Industrial Court overrul ed
nost of the objections raised, (‘but accepting the three
obj ections, nanely, (1) that the Constitution of the
appel l ant union is at variance wth the requirenment of
clause (i) of section 19 inasmuch as the requirenment of
Section 19(1) 18 that the ruler of the union nust provide
that the menbership subscription shall not be H

1010

less than fifty paise per nonth. But the Constitution ant
the rules of the appellant union does not satisfy this
requi renment of section 19(1). (2) that a fairly |arge nunmber
of workers alleged to be nenmbers of the appellant union were
in arrears of the subscription for a period of nore than
three calendar nonths during the period of six ~nonths
i medi ately preceding such time; and (3) that sone of the
new nmenbers included as the workers of the appel llant' union
had not paid their admi ssion fees, disnissed the application
of the appell ant-union. Hence the appeal by special |eave.

Al'l owi ng the appeal, the Court,

N

HELD: 1. The Court has to adopt a conmobnsense
construction of a labour statute ant in any case where two
constructions are possible, the one which is nore rationa
shoul d be accepted. [1019 (]

2.1 Rule 3 of the Constitution of the appellant union
substantially satisfies the requirenent of clause (i) of
section 19 of the Maharashtra Recognition of Trade Unions
ant Prevention of Unfair Labour Practices Act, 1971. ne
Constitution of the union provides for subscription of a sum
of Rs. 24 for twelve nmonths or Rs. 12 for six nonths which
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works out to Rs.2 per nonth which is obviously nore than
fifty paise per nonth required under clause (i) of section
19 of the Act. [1017 E-F]

2.2 Section 19 toes not tal k of paynment of subscription
but talks of only four requirenents stated therein. Reading
section 3(11) as a whole, it is evident, that while defining
"menber" it permts the time for paynent of subscription to
be extended for a period of three nonths beyond the nonth in
respect of which it becones due. Therefore, the |unpsum
payment of three nonths wll satisfy the requirenent of
section 3(11) of the Act. [1018 F-Q

2.3 ne requirenent of section 3(11) of the Act is only
about the paynment of ' subscription ant not about the
admi ssion fee. If there is evidence to show that
subscription has been received fromthe worknmen it pre-
supposes hat they were the valid nmenbers as no subscription

will be taken from a workman ~who is not a nenber of the
uni on and that also | eads to the
1011

concl usion that the workmen were the valid nenbers of the
uni on according to the rules of the union. In view of the
provision in Rule 3 of the Constitution itself exenpting any
wor ker or workers from paynent of adm ssion fee of Re.1 even
if adm ssion fee had not been paid it  cannot affect the
nmenbership of the workman. [1020 D-E; F]

3. No new case which was not pleaded can be carved out
by a Tribunal, as has been nmade out in this case. Besides
both the parties having entered into an agreement to put
only one question to each worker, the other objection having
been either given up or waived  respondent No.2 would be
estopped from raising objections before the Industria
Court. [1020 B; 1019 F- QG

JUDGVENT:

ClVIL APPELLATE JURI SDICTION(: Civil Appeal No, 4519 of
1985.

Fromthe Judgnent and Order dated 8.2.1985 of the
Industrial Court at Maharashtra in Appln. (MRTU) No. 22 of
1980.

J.P. Cama and Mukul Mudgal for the Appellant.

P.R Seetharanan (not present) and MA. Krishnanurthy
for the Respondents.

The Judgnent of the Court was delivered by

R B. MSRA, J. The present appeal by special |eave is
directed against the judgment and order of the Industrial F
Court dated February 8, 1985 arising out of an application
under section 11 of the Maharashtra Recognition of = Trade
Unions and Prevention of Unfair Labour Practices Act, 1971
(hereinafter referred to as "the Act").

Section 11 of the Act envisages that any Union which
has for the whole of the period of six calendar nonths
i medi ately preceding the calendar month in which it so
applies under this section a nmenbership of not |ess than
thirty per cent of the total nunber of enployees enployed in
any undertaking may apply in the prescribed form to the
Industrial Court for being registered as a recogni sed union

of such undert aki ng. The appel | ant - Uni on noved an
application before the Industria
1012

Court for recognition of its union as a recognised union in
respect of the first respondent, Bennet Col eman & Conpany
Ltd. In the said application the appellant inpleaded besides
respondent No.1, respondent No.2, the Times of India and
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Al {ed Publications Enployees’ Union operating in the 1st
respondent Conpany and having sone nenbership anpbngst the
wor kmen enpl oyed therein. The appellant alleged that its
menbership for the relevant period of six nmonths prior to
the date of application stood at the rate of 67 per cent of
the total working force. The appellant annexed a list of the
wor kmen whom it clained as its nenbers and a copy of the
Constitution of the appellant-union.

The Second Respondent on or about the 15th of Decenber
1980, filed certain prelimnary obj ections to t he
application of the appellant. The principal objection being
that the appellant-union had instigated a strike deened to
be illegal under the Act and was therefore debarred from
obtaining recognition. This objection was specifically
overrul ed by the Third Respondent. Industrial Court.

On 25th March, 1981, ~ the second respondent filed its
own application under section 11 for being registered as a
recogni.sed union” in the said ‘establishment and clained
menber ship of ~ 46 per cent of the enployees. The appell ant-
union fil'ed” its objections to the said application. The
Second Respondent also filed further witten objections to
the original application filed by the appellant-union. Later
on, the Second Respondent withdrew its application for
recognition and, therefore, we are not  concerned with the
application of the Second Respondent in the present case and
the appeal is confined only to the application filed by the
appel | ant - uni on.

The appellant « union filed before the Industrial Court
its Subscription Receipt Books, ~ Menbership Register, Bank
Pass Book, Ledger and M nute Book to prove that the persons
claimed by the appellant as-its nenbers are In fact its
nmenbers. After hearing both the parties, the Industria
Court felt that it would be inpossible for it to receive
evi dence of approxi mately 1500 wor knen and therefore deci ded
to appoint an Investigating Oficer under section 9 of the
Act for the purpose of determning the nenbership of the
rival unions and
1013
by its order dated Septenber . 11, 1981 appointed an
Investigating OFficer. The order passed by the Industria
Court is as under

"In this matter the applicant union has produced
its docunents and the non-applicant union although
has not produced any docunentary evidence has
claimed a substantial nenbership. of their union
In view of the rival contentions, it is necessary
that the Investigating Oficer holds an inquiry
and nakes a report as to the correct «claim of
menbership of each uni on by interrogating
i ndi vidual nmenbers in the presence of one
representative of each union. Liberty is granted
to the non-applicant wunion to produce their
docunents on or before the 21st Septenber, 1981
However, if the non-applicant wunion fails to
produce the said docunentary evi dence, t he
I nvestigating O ficer may proceed with the inquiry
as directed above and submit his report by the end
of this nmonth."

Pursuant to the said order dated Septenber 11, 1981,
the Investigating Oficer called a nmeeting of the
representatives of the appellant and the First and Second
Respondents on October 16, 1981 to discuss and deci de al
the issues relating to the aforesaid investigation as al so
the nature of questions which should be asked to the workmen
who woul d be appearing before the Investigating Officer. It
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appears that in the aforesaid nmeeting a unani nous deci sion
was taken by all the parties including the representatives
of the Second Respondent Union wherein it was expressly
agreed that only one question will be put to all worknen,
i.e., "In the year 1980 you were a menber of which Uni on?"
It was further agreed between the parties that in case the
workmen did not know the nane of the union, they would be
asked the nanme of the union I|eader or of the Comittee
Menber of the union to which they belong. It was so agreed
because all the parties realised that very often the worknen
do not know the precise nane of the wunion to which they
bel ong and only associate thenselves with the nanme of the
President of the Union or the office bearers thereof. The
sai d agreenent between the parties was reduced to witing by
the Investigating Oficer by his order dated Cctober 16,

1981. The agreenment also indicated that the inquiry will be
conducted in
1014

Marat hi and also if required, either in Hindi or in English,
as the case may be.

The lnvestigating Oficer issued a letter to the First
Respondent Conpany dat ed Cctober 30, 1981 calling upon it to
publish a notice on its Notice Board inform ng the worknen
of the aforesaid investigation proceedings, together wth
the list of the worknen to be interrogated on behalf of both
the unions. The investigation, however, could not start on
account of sone dilatory tactics adopted by the Second
Respondent Union. . The Investigating Oficer, therefore,
nmoved the Industrial Court on January 25, 1982 for further
directions and the Industrial ~Court gave the necessary
directions in the following terns :

"Heard both Shri Deo and ~Shri ~Bandekar. The
| nvesti gati ng Oficer to conti nue hi s
investigation. After giving usual notice to al
the parties concerned, he should proceed with the
wor k, whether any of the parties appeared or not
after due service."

Pursuant to the aforesaid order, the Investigating
Oficer issued notice dated February 3, 1982 to the
appel | ant -uni on and the Second Respondent intimating that he
intends to start the investigation of menbership on and from
February 8, 1982. Both the unions were, therefore, requested
to remain present during the course of the said
i nvesti gation.

Al 't hough the Second Respondent had taken -a nunber of
pl eas both in its prelimnary and subsequent ~witten
objections, it did not raise any such objection before the
Investigating Oficer and rest content by putting one
gquestion to all the workmen as agreed upon between the
parties before the Investigating Oficer. The respondent
uni on either gave up other objections or waived the sane.

Qut of 1478 nenbers clainmed by the appell ant-union

1311 nenbers appeared before the Investigating Oficer and
1309 submitted their statenments admitting nmenbership of the
appel l ant-union. On the other hand, out of 1002 nenbers
cl ai med by the respondent-union only 188 appeared before the
1015

Investigating Oficer. CQut of 188 workmen, only 12 stated
that they were nmenbers of the respondent-union in 1980. Even
out of those 12 nenbers, two worknen subsequently approached
the Investigating Oficer and submtted in witing their
revised statenents stating that they had nade their
statenents that they were nenbers of the respondent-union on
account of some msunderstanding and they, therefore,
desired to change their statenments. Further, out of the
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remai ning 176 nenbers clainmed by the respondent-union, 172
stepped forward to say that they considered thenselves as
the menmbers of the appellant-union during the year 1980. The
appel | ant - uni on, however, di sowned those persons inasmuch as
they had not specifically joined the appellant-union |Iike
menbers specifically referred in its application for
recognition. In this situation, it can be safely inferred
that 172 workmen though not nenbers of the appellant-union

had | eani ng and synpat hy towards that union rather than with
the respondent-uni on. The Investigating Oficer accepted the
cl aimof the appellant-union and subnmitted his report to the
I ndustrial Court on March 12, 1982.

In the normal course, the Industrial Court in the
absence of any other objection raised by the respondent-
uni on before the Investigating Oficer should have accepted
the conclusions arrived at by the Investigating Oficer. The
I ndustrial Court, however, permitted the respondent-union to
rai se objections despite the fact that the respondent-union
had given up or wai ved other objections before the
I nvestigating O ficer.

The appellant did not produce material evidence before
the Investigating Oficer to nmeet the objections taken in
the witten objections as they were given up before the
Investigating Oficer. ~The appellant "in this situation
sought the permssionof the Industrial Court to adduce
evidence to neet the objections sought to be raised before
the Industrial Court. The Court -~ however refused the
permi ssion. The appellant, therefore, had no option but to
rely only on the material already on the record.

The respondent -uni on rai sed-a nunber of objections sone
based on the witten objections and sone objections were
taken a fresh before the Industrial Court. The lndustria
Court overruled nost of the objections but accepted three
obj ections
1016
rai sed by the respondent-union. In the result, the
I ndustrial Court dismssed the application of the appellant-
union for recognition. me three objections which weighed
with the Industrial Court are : (1) that the Constitution of
the appellant-union is at variance with the requirenent of
clause (i) of section 19 inasmuch as the requirement of
section 19(1) is that the rules of the union nust provide
that the nmenbership subscription shall not be less than
fifty paise per nonth. But the Constitution and the rul es of
the appellant union does not satisfy this requirenment of
section 19; (2) that a fairly large nunber of workers
all eged to be nmenbers of the appellant union werein arrears
of the subscription for a period of nore than three cal endar
nont hs during the period of six nonths i medi ately preceding
such tinme; and (3) that sone of the new nenbers included as
the workers of the appellant wunion had not paid their
admi ssion fees.

The appellant has now come by special |eave to this
Court to challenge the order of the Industrial Court.

Before dealing with the questions raised in this
appeal, it would be appropriate at this stage to refer to
the relevant provisions of the Act. Section 19 of the act
obligates that the rules or the Constitution of a union
seeking recognition wunder this Act shall provide for the
following matters and the provision thereof shall be duly
observed by the union, nanely, -

(i) the nenbership subscription shall be not |ess
than fifty paise per nonth;

(ii) the Executive Committee shall neet at
intervals of not nore than three nonths;
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(iii) all resolutions passed, whether by the
Executive Committee or the General Body of the
uni on, shall be recorded in a M nute Book kept for
the purpose; and

(iv) an Auditor appointed by the State CGovernnent
may audit its account at least once in each
financial year.

1017

According to Section 19 of the Act, the rules of a
uni on seeking recognition under this Act shall provide for,
inter alia, that the nenbership subscription shall not be
less than fifty paise per nonth. One of the questions for
consideration is whether there has been the conpliance of
clause (i) of section 19 of the Act. ne relevant rule in the
Constitution of the appellant-unionis rule 3. In so far as
It is relevant for the purpose of this case, it reads :

"Any worker aged nore than 18 years, enployed in
any unit of industries as nentioned in Schedule
"A ... ~... shall "be entitled to beconme an
ordi nary nenber of the Sabha on paynent of an
adm-ssion fee of "‘Rupee one - and annual subscription
of Rs. 24 at one tine or at the rate of Rs. 12 for
six months..” ... ... The President may exenpt any
wor ker or ‘workers from paynent of adm ssion fee of
Rupee One at any tinme. In case any nenber joins or
forns a rival union or joins or forms a riva
union or joins hands with enployer in any nanner
hi s nenbership whether ordinary or life in the
Sabha, stands automatically term nated. Menbership
fee paid shall not be refunded to the Menber."

The only requirenent of —clause (i) of section 19 is
that the rule or the Constitution of the Union must provide
that the nmenbership subscription shall not be less than
fifty paise per nonth. me Constitution of the Union provides
that a sumof Rs. 24 for twelve nonths or Rs. 12 for six
nmonths will be the subscription of a nenber. mis works out
to Rs. 2 per nonth which is obviously nore than fifty paise
per month. The Industrial Court, however, took the view that
the appellant ought to have |led evidence to show that its
menbers understood the Constitution to nmean that payment of
subscription was at the rate of Rs.2 per nmonth. The
reasoning given by the Industrial Court, in our opinion, is
not at all tenable. Rule 3 of the Constitution of the Union
undoubtedly provides for subscription of Rs.2 per nonth
which is in excess of fifty paise as contenplated by cl ause
(i) of section 19. Thus, in our opinion, Rule 3
substantially satisfies the requirement of clause (i) of
section 19.

1018

This leads us to the second ground which prevailed with
the Industrial Court, nanely, whether the workers alleged to
be the nenbers of the appellant-union were in arrears for a
period for nmore than three cal endar nonths during the period
of six nmonths i mMmedi ately precedi ng such time. ~The
Industrial Court relied on the definition of nenber as given
in clause (11) of section 3 of the Act, which reads thus :

"3(11) - "Menber" neans a person who is an
ordinary nmenber of a wunion, and has paid a
subscription to the union of not less than fifty
pai se per cal endar nonth :

Provided that, no person shall at any tine be
deened to be a nenber, if his subscriptionis in
arrears for a period of nore than three cal endar
nont hs during the period of six nmonths imredi ately
precedi ng such time, and t he expr essi on
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"menbershi p" shall be construed, accordingly.

Expl anation - A subscription for a particular
cal endar nonth shall, for the purpose of this
clause, be deened to be in arrears, if such

subscription is not paid within three nmonths after
the end of the calendar nonth in respect of which
it is due;"

As a matter of fact, section 19 does not talk of
paynment of subscription but talks of only four requirenents
as enunerated in section 19. The Industrial Court, however,
was of the view that the appellant union had to establish
that the workmen claimed to be its menbers had paid the
subscription as required by section 3(11) of the Act and it
is on these basis that the Industrial Court inported section
3(11) while considering the requirenments of section 19. It
is on the strength ~of the explanation added to clause (11)
of section 3 that the Industrial Court held t hat
subscription shoul d have been paid nonth by nonth.

Reading section 3(11) as “a whole, it is evident that
whi |l e defining nenber it permts the tine for paynent of
subscription to be extended for a ~period of three nonths
beyond the nmonth in respect of which it becones due.

1019

Therefore, the |unp sum paynent of three months will, in our
opi nion, satisfy the requirenment of section 3(11) and the
I ndustrial Court has taken a hypertechnical view of section
3(11) of the Act.

The real crux of the problemis whether the appell ant-
uni on seeking recognition under  this Act provides for the
matters enumerated in the various clauses of section 1 9.

The Court has to -adopt a comobnsense construction and
in any case where two constructions are possible, the one
which is nore rational should be accepted. Since the
Constitution of the appellant-union provides for an annua
subscription of Rs.24 at one tinme or Rs. 12 for every siXx
nonths, the said ampbunts are paid in relation to specific
nmonths and are neant to cover each of these nonths.

There is yet another aspect which cannot be l'ost sight
of. In the first witten objection_ which was by way of
prelimnary one, the plea taken was that the appell ant-union
had not paid the subscription at all but in the second
witten objection, the respondent-union had nodified its
earlier stand and took up the stand that there was sone
di screpancy between the ampunt collected under the head
subscription and the nunber of persons in respect of whomit
was so collected. ne disparity, if any, was only in respect
of members at serial nunbers 2, 3 and 4 of the list and that
too, only of a marginal anpbunt having no real inpact on the
overal | question of paynent of subscription.

Besides, both the parties having entered into an
agreenment to put only one question to each worker, as
i ndicated earlier, the other objection had been either given
up or waived and respondent No.2 would be estopped from
rai sing those objections before the Industrial Court.

I ndeed, the Industrial Court itself refused to accept
the respondents’ challenge to the identity of the worknmen on
the ground that the respondent-union had not raised this
poi nt before the Investigating Oficer. me Industrial Court
al so refused to accept the allegation of the respondent-
uni on that the appellant had induced worknen to give a
favourabl e reply
1020
on the ground that sane had not been raised before the
Investigating OFficer. W see no reason why it did not apply
the sanme principle with regard to the other objections which
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prevailed with it. The Industrial Court did not choose to
rely on the docunents produced by the appellant-union
regardi ng the paynent of subscription on the ground that
there is nothing to show that the anpbunt shown therein had
not been paid by the appellant-union itself. The Industria
Court, in our opinion, has carved out a new case which was
not even pleaded in any of the two witten objections filed
by the respondent-union

This leads wus to the last ground about the non-paynent
of the admission fee. No specific plea to that effect had
been taken in either of the two witten objections. nme
objection taken is that the admi ssion fee net anmount in the
Cash Book of the appellant was not shown. The Industria
Court concluded about the non-paynment of the adm ssion fee
on the ground that the counterfoils of the receipts show ng
col l ection of admi-ssion fee had not been shown. The
requi renment of section 3(11) of the Act is only about the
payment of  subscription and not about the adm ssion fee. If
there is evidence to show that subscription has been
recei ved fromthe workmen it pre-supposes that they were the
valid nmenbers —as no subscription wll be taken from a
wor kman who is not a nenber of the union and that also | eads
to the conclusion that the workmen were the valid nenbers of
the union according to the rules of the Union

Even assum ng /that adm ssion fee of certain worknmen had
not been paid, there is a provision in the Constitution
itself for exenpting any worker or workers from paynent of
adnmi ssion fee of Re. '\1 at any tinme asis evident fromrule 3
of the Constitution which has been quoted in the earlier
part of the judgnment

Thus, even if admi ssion fee had not been paid it cannot
affect the nenbership of the worknen in face of the
provi sions of exenpting the worknen from the paynent of
menber ship fee.

The Industrial Court, in_our opinion, has comritted a
mani fest error in assuming that there was no provision in
the Constitution for exenpting  the adm ssion fee. The
I ndustrial Court has overl ooked the provisions of rule 3 of
the Constitution of the Union.

MANCHAR
1021

For the foregoing discussion, we find considerable
force in the contentions raised on behalf of the appell ant
and the appeal nust succeed. W accordingly allow the appea
and set aside the order of the Industrial Court with the
result that the application for recognition filed by the

appel I ant union stands all owed. There will be no order as to
costs. B
S. R Appeal all owed.

1022




