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ACT:

Forward Contracts Tax-Validity of enactnment - Legi sl ati ve
conpet ence- Severability of valid portion-Punjab Forward Con-
tracts Tax Act, 1951 (Punj). 7 of 1951), s. 2-Constitution
of India, Seventh Schedule, List 11, Entry 62

HEADNOTE

The appellants, who were carrying-on the business of com
m ssion agents in forward contracts, filed a petition before
the H gh Court of Punjab under Art. 226 of the Constitution
of India challenging the validity of the Punjab/ Forward
Contracts Tax Act, 1951, on the ground that it was /'ultra
vires the powers conferred upon the State Legislature. The
Act provided for the levy of a tax on forward contracts
which were defined, by. S. 2, as - agreenents, oral _or
witten, for sale of goods on a future date but on the basis
of which actual delivery of goods was not nade or taken but
only the difference between the price of the goods agreed
upon and that prevailing on the date nentioned in the
agreenment or any other date was paid or received by the
parties. The Hi gh Court took the view that the Act was one
to tax speculation in futures and fell within Entry 62 of
the State List as an Act to inpose taxes on betting and
ganbl i ng.

Held, that as the definition of the expression forward
contract " in the Punjab Forward Contracts Tax Act, | 1951,
does not set out all the elenents which are necessary to
render a contract a wagering contract the |l egislature could
not be considered to have contenpl ated wagering contracts in
defining " forward contracts " in the way it did. The Act
therefore does not fall within Entry 62, List |[Il, Seventh
Schedul e of the Constitution, and is beyond the |egislative
conpetence of the State Legislature.

Held, further, that even if the definition could be
considered to be w de, enough to include certain contracts
whi ch may be wagering contracts because of the fact that the
parties to the contract had no intention to deliver the
goods, the portion of the Act which would then be valid is
so thin and truncated that the entire Act should be held
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i nval i d.
R. M D. Chamarbaugwal a v. The Union of India, [1957] S.
R 930, relied on

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 123/55
669
Appeal by special leave fromthe judgment and order dated
Novermber 12, 1951, of the Punjab High Court in Wit Petition
No. 116 of 1951.

N. C. Chatterjee, S. N Andley, J. B. Dadachanji and
Raneshwar Nath, for the appellants.
S. M Sikri, Advocate-General for the State of Punjab

N. S. Bindra and D. CGupta, for the respondent.

1960. Sept enmber -~ 13. The Judgnent of the Court was
del i vered by

DAs GUPTA J.-This appeal is against the judgnent of the High
Court of '‘Punjab rejecting the appellant’s application under
Art. 226 of ~the Constitution.” In> this application the
appel lants who had been carrying on the business of
comm ssion agents in Forward Contracts at Ludhiana alleged
that the Punjab Forward Contracts Tax Act, 1951 (Punjab Act
No. VIl of 1951), was ultra vires the powers conferred upon
the State Legislature and prayed for a declaration that the
Act and the notification nade and the rules promulgated
thereunder by the respondent, State of Punjab, were void.
There was a further prayer for directing the State of Punjab
by a wit of mandanus or other appropriate wit to allow the
petitioners to carry on the business of Forward Contracts or
as commission agents in Forward Contracts wunrestricted by
the provisions of the above-mentioned Act™ and the rules
t hereunder And not to enforce the Act.
The respondent’s case as made in para. 5 of its witten-
statement was that " the inpugned Act is not ultra vires the
State Legislature. It is alaww'th respect to the matters
enunerated in& Entry 62 of the State List read w'th ' Entry
No. 7 of the Concurrent List of the 7th Schedul e.”
The High Court held that:-
"The inmpugned Act, is an Act to tax speculation in futures,
at least so far as dealers such as the present applicants
are concerned, falls within Item 62 of the State List as an
Act to inmpose taxes on betting and ganbling, and to that
extent at least is valid."
670

In this view the H gh Court rejected the application.
The only question for our decision is as regards. the
| egi sl ative conpetence of the State Legislature of Punjab to
enact this statute. Though a reference under Entry 7 of the
Concurrent List of the 7th Schedul e of the Constitution was
made in the respondent’s witten statement no reliance
appears to have been placed on this entry in the Hi gh Court
nor has it been relied on before us by the | earned counse
appearing on behalf of the respondent and it is quite clear
that the inpugned Act cannot fall within Item 7 of the

Concurrent List which is in these terns:" Contracts,
i ncluding partnership, agency, contracts of carriage, and
ot her special forms of contracts, but not i ncl udi ng
contracts relating to agricultural land ". It is conmon

ground before us that the Act nust be held to be within the
| egi sl ative conpetence of the Punjab State Legislature only
if in pith and substance it fell within Item 62 of the State
List and if it did not so fall it nust be held to be beyond
the State Legislature’s conpetence. Item 62 nmentions "

C
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taxes on luxuries, including taxes on entertai nnent, anuse-
nents, betting and ganbling."

If the inmpugned Act provides for a tax on betting and
ganbling then and then only it can come within Item 62. The
Act provides for the levy of a tax on forward contracts and
it has defined " forward contract™ in s. 2 in these words:
"Forward contract" means an agreenent, oral or witten, for
sale of goods on a future date but on the basis of which
actual delivery of goods is not nade or taken but only the
di fference between the price of the goods agreed upon and
that prevailing on the date nentioned in the agreenent or
any other date is paid or received by the parties ". "
Dealer " is defined in the sane section to nmean any
person, firm Hndu Joint famly or Ilimted concern

including an arhti or "-chanber " or association forned for
t he purpose of conducting business in forward contracts, who
conducts such business in the course of trade in the State
either ~on his own behalf or on behalf of any other person

arhti, "chanber" or association". ,Sale" is defined to nean
671

“"the final, settlenment inrespect of an agreenent to sel

goods nentioned in a forward contract, and it shall be

deenmed to have been conpleted on the date originally fixed
in the forward contract for this purpose or any other date
on which the final settlenent is nade ". Section 4 is the
chargi ng section and provides for a |l evy on the business in
forward contracts of a dealer a tax at such rates as the
Government may by notification direct. Section 5 lays down
that every deal er shall be liable to pay tax under this Act
as long as he continues his business in forward contracts.
Section 6 prohibits any dealer fromcarrying onbusiness in
forward contracts unless he has been registered and
possesses a registration certificate.” Section 7 deals wth
the node of paynment of the tax and for subm ssion of returns
while s. 8 provides for assessment of the tax.

As the term™" forward contract " has been defined in the
statute itself we have to forget for the purpose of 'deciding
the present question any other notion about what a~ "forward
contract" nmeans. For the purpose of this statute every
agreenment for sale of goods on a future dateis not a "
forward contract ". It has to be an agreement for the sale
of goods on a future date and has to satisfy two other
conditions, viz., (1) actual delivery of the goods .is not
nade on the basis of the agreenent and (2) the difference
between the price of the goods agreed upon and that
prevailing on the date nmentioned in the agreenent ~or any
other date is paid by the buyer or received by the seller
The test of a forward contract under this definition is that
delivery of goods is not nmade or taken but. only the
di fference between the price of the goods as agreed upon and

that prevailing on sone other date is paid.. 1Is- such a
contract necessarily a wagering contract and therefore
ganbling ?

VWen two parties enter into a formal contract for the sale
and purchase of goods at a given price, and for their
delivery at a given tine it nay be that they never intended
an actual transfer of goods at all, but they intended only
to pay or receive the difference according as the market
price should vary fromthe

86

672

contract price. Wen such is the intention it has been held
that is not a conmercial transaction but a wager on the rise
or fall of the nmarket, which cones within the connotation of
" gambling ". It is the fact that though in form an
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agreenment for sale purports to contenplate delivery of the
goods and the paynment of the price, neither delivery nor
paynment of the price is contenplated by the parties and what
is contenplated is nerely the receipt and paynent of the
di fference between the contract price and the price on a
| ater day that makes the contract a wagering contract. In
the definition of " forward contract in the inpugned Act
there is no reference, directly or indirectly’ to such an
intention. It is only by reading for the words " actua
delivery of goods is not made or taken " the words actua
delivery of goods is not to be made or taken and by
substituting for the words " is paid or received by the

parties " the words " is to be paid or received by the
parties " and also by onmitting the words " on the basis of
which " that the word " forward contract " as defined in the
section can be held to refer to a wagering contract. Thi s

however we are not entitled to do. The reason why the
Legi sl ature did not use the words " to be nmade or taken or
to be paidor received " in the definition clause is not
far to seek. An agreenment oral or witten which in terns
provi des that actual delivery is not to be made or taken and
that the entire price of the goods is not to be paid and
only the difference between the price of the goods agreed
upon and that prevailing on sone other date would be paid
would be hit by s/ 30 of the Contract Act and would not be
enf or ceabl e. Parties to a witten agreenent for sale of
goods would therefore take good care to see that the terms
do not provide that delivery shoul d not be made but only the
di fference is to be paid. There mght 'be an ora
under st andi ng between the parties that no delivery should be
demanded or nmde, but that only difference should be paid.
But it will be next to inpossible for atax being inmposed on
the proof of such intention, not expressed in the witten
contract. \When the agreenent for sale of goods is oral, but
the parties

673

agree as between thensel ves that no delivery would be made,
but difference in price would be paid, it would be equally
i mpossible for a taxing authority to discover in which of
the contracts such an agreenent has been rmade.. The ~ di spute
whet her a particular contract is a wagering contract or not
arises in civil courts generally when the contract of sale
is sought to be enforced and one of the parties tries to
avoid the contract by recourse to s. 30 of the Contract Act.
Wien such a dispute conmes before the Court, it becones
necessary to consider all the circunstances to see  whet her
they warrant the legal inference that the parties never
intended any actual delivery but intended only to pay or
receive the difference according as the nmarket price -should
vary from the contract price. It is therefore well nigh
i mpossible for any taxing authority to brand a particular
forward con. tract as a wagering contract ; nor is it to be
expected that any party on whomthe tax is sought to be
levied, wll voluntarily disclose that in the particular
contract or in a nunber of contracts, the intention was not
to deliver the goods but only to pay or receive the
difference in price. Aware of these difficulties in the
practical application of alawto levy tax on wagering
contracts, the legislature decided to |levy tax on contracts
for sale of goods in which actual delivery is not factually
made or taken, whatever be the intention at the tine when
the agreenent was nade.

It appears clear therefore that the words forward contract
" as defined in the Act do not set out all the elenents
whi ch are necessary to render a contract a wagering contract
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and so the inpugned legislation to tax forward contracts as
defined does not conme within. Entry 62.

The | earned Advocate-Ceneral for the State of Pun. jab tried
to convince us that even though the words used in defining
forward contract may include contracts which do not anount
to wagering contracts, they are wide enough to include
certain contracts which may be wagering contracts because of
the fact that the parties to the contract, had no intention
to

674

deliver the goods. |If the definition is wide enough- to
i ncl ude contracts which are wagering contracts, he contends,
the statute should not he struck down as a whole but should
be held to be wvalid in respect only of such wagering
contracts. On behalf of the appellants M. N C Chatterjee
has drawn our attention to-the provisions of registration of
" dealers ins. 6 and has argued that the very fact that
the Legislature was  calling upon persons dealing in "
forward contracts ™ to register thenselves and to prohibit
dealing 'in  forward contracts by non-registered dealers,
justifies  the conclusion  that” the Legislature was not
thinking of wagering contracts at all. As against this it
is proper to note that the Constitution itself contenpl ated
taxation on ganbling " by State Legislatures. It is however
one thing to tax /ganbling, and quite another thing for a
Legislature to encourage ganbling by  asking persons to
regi ster thenselves for-this purpose. The definition of a "
dealer " it has to be noticed includes " a linited concern

including, a Arhti, Chanber or association forned for the
pur pose of conducting business in forward contracts "

While it mght happen in fact that an associ ation would be
formed for the purpose of conducting business in . wagering
contract, it is hardly likely that the Legislature would
t ake upon itself the task of openly permtting and
recogni zi ng such associations. ~These, in our opinion, are
good reasons for thinking that the Legislature did not
contenpl ate wagering contracts at ‘all in defining " forward
contract” in the way it did.

Assuming however that the definitionis wde enough to
i ncl ude wagering contracts, the question arises whether the
portion of the Act which would then be valid is  severable
from the portion which would remain invalid:. One of the
rules approved by this Court in R M D. Chanarbaugwal a v.
The Union of India (1), for deciding this question was laid
down in these words: -

"In determining whether the valid parts of a statute are
separable fromthe invalid parts thereof, it

(1) [21957] S.C.R 930.

675
is the intention of the legislature that.is the determning
factor. The test to be applied is whether the |egislature

woul d have enacted the valid part if it had known that the
rest of the statute is invalid."
A second rule was that if

"the wvalid and invalid parts of a statute are independent
and do not formpart of a schenme but what is left after
omitting the invalid portion is so thin and truncated as to
be in substance different fromwhat it was when it energed
out of the legislature, then also it will be rejected inits
entirety. "
Applying either of these rules, we are bound to hold that
the entire Act should in the present case be held invalid.
It seems to us clear that if the Legislature had been
conscious that taxation on all forward contracts was not
within its legislative conmpetence it would have at once seen
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that because of the difficulty of finding out which anopng
the contracts for sale of goods on a future date are
wagering contracts, it would not be worthwhile to enact any
law for taxing wagering contracts only. It is equally clear
that once the lawis held to be invalid as regards forward
contracts other than wagering contracts, what is left is "
so thin and truncated as to be in substance different from
what it was when it enmerged out of the legislature ". The
respondent’s contention that the statute should be hold to
be wvalid in respect of wagering contracts even though
invalid as regards other forward contracts must therefore
al so be rejected.

Qur conclusion therefore is that the inpugned statute does
not fall withinltem®62 of the State List and that it is
beyond the | egislative conpetence of the State Legislature.

The appellants were therefore entitled to appropriate
reliefs as prayed for in their-petition under Art. 226 of
the Constitution:

We thereforeallowthis appeal, set aside the order of the
Hi gh Court-and direct that the petition under Art. 226 of
the Constitution be allowed and declare that the Punjab
Forward Contracts Tax ~Act No. VII of 1951 is void and
unconstitutional as it isultra vires the powers of the
State Legislature, that the notification nade under the
rul es promul gated by the
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respondent under this Act are also void-and unconstitutiona

and that a mandanus do issue directing the ‘respondent to
allow the petitioners to carry on the business  of forward
contracts or as commssion agents for forward contracts
unrestricted by the provisions of the said Punjab Forward
Contracts Tax Act No. VII of 1951 and the rules thereunder
and not to enforce the provisions of this Act and the rules.
The appellants will get their costs in this Court as also in
the court bel ow.

Appeal al | owed.




