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CASE NO. :
Appeal (civil) 4388 of 2006

PETI TI ONER
Union of India & Ohers

RESPONDENT:
Bi kash Kuanar

DATE OF JUDGVENT: 11/10/ 2006

BENCH
S. B. SINHA & DALVEER BHANDAR

JUDGVENT:
JUDGMENT
[Arising out of SLP (C) No. 15966 OF 2003]

Dal veer  Bhandari , J.
Leave granted.

This appeal “is directed agai nst the judgment of the
Di vi sion Bench of the Hi gh Court of Orissa at Cuttack in
Original Jurisdiction Case No. 8819 of 1999.

Brief facts of the case are as foll ows:
Respondent Bi kash Kuanar’s father was working as
an Extra Devel opnment. Delivery Agent (for short, ' EDDA')
i n Narangochha B. O. and, on hi-s superannuation a
vacancy arose in the said post. The respondent herein
had applied for the said post. |In the process of selection
the respondent was sel ected and posted vide order dated
2.7.1998. Pursuant to the said order, the respondent
joined the service. The respondent, to his utter
surprise and astoni shment, on 2.1.1999 received a letter,
wherein it was stated that the selection vis-‘-vis the
appoi nt nent of the respondent was revi ewed and,
thereafter, his appointnment had been cancell ed.

The respondent, aggrieved by the said order dated
2.1.1999, filed an application before the Centra

Adm nistrative Tribunal. A counter affidavit was filed by
the appellants before the Tribunal. It was stated in the
counter affidavit that an open advertisenment was issued
and in response to the sanme, the respondent herein and
two ot her candi dates, nanely, Pitanber Mjhi and
Seshadeba had applied for the said post. One Pi t anber
Maj hi secured 348 narks in the nmatricul ation

exam nati on as agai nst 298 marks secured by the
respondent .

According to the appellants, both these candi dates

Pi tamber Maj hi and Seshadeba were wrongly rejected on
whol Iy untenabl e grounds, therefore, the higher authority
in the departnent had reviewed the case of the
appoi nt nent of the respondent and opi ned that the
appoi nt nent of the respondent to the said post was
illegal and, consequently, cancelled the same. This, of
course, was done after taking into consideration the
representati on of the respondent.

The Central Adm nistrative Tribunal dismssed the
respondent’s application and thereafter the respondent
preferred a wit petition before the H gh Court, which was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

deci ded by the Division Bench of the H gh Court of
Oissa.

The Division Bench after hearing the counsel for the
parties observed that the power of review is conferred by
the statute. 1In case of an appoi ntnment nmade under the
Rul es framed for the purpose of appointnent, such
appoi nt nent coul d not be cancelled either by the sane
authority or higher authorities in exercise of power of
admini strative exigency.

The High Court in the inmpugned judgnent also

stated that the civil rights had already accrued to the
respondent who rendered one and a half years of service.
Once such civil rights had accrued, the authorities
exercising their executive power cannot review the
appoi nt nent .

The Division Bench held that the adm nistrative

i nstructi'ons have no statutory force, therefore, these
cannot be enforced and followi ng such instructions, the
respondent’ s appoi ntment could not be legally cancell ed.

The Division Bench also directed that the
respondent be given an opportunity to resune his duties
within 30 days fromthe date of its order.

The appel | ants, aggrieved by the said judgment,
preferred a special |eave petition before this Court. W
have heard the | earned counsel for the parties at |ength.
M. T. S. Doabia, the |learned senior counsel appearing
for the appellants, submitted that oncean irregular. or
unconstitutional appointnment has been made, t he higher
authorities have the power to revi ew t he appoi nt ment.

Mor eover, the Departnent has issued OM No. 19-

15/ 2002- GDS dated 9.5. 2003 which enpowers the

superior authority to rectify thelirregularity in such cases
on its notion or otherwi se. M. Doabi a cont ended t hat
the power to rectify any irregularity cannot be

guesti oned. M. Doabia al so contended that an enpl oyee
who has been appointed irregularly cannot clai m any

right of recruitment. Neverthel ess, the respondent was

gi ven a show cause-notice under the rules before his

appoi ntnent was termnated. He further submtted that,

in the instant case, the respondent and other two

candi dates applied for the post of EDDA. Adnittedly, al
the candi dat es possessed not only the m ni num

educational qualification required for the said post, i.e.,
VIl standard but were matricul ates. Though the
respondent in all respects was qualified to be appointed
to the said post but according to the appellants one

Pi t anber Maj hi had secured higher marks than the
respondent in the matricul ati on exam nation and his
claimcoul d not have been ignored. According to the

appel lants the irregularity which had crept in with regard
to appointnment to the said post could not be perpetuated
for eternity. Therefore, the higher authorities of the
department were justified in rectifying the irregularity.
The Division Bench did not accept the plea of the
appel l ants being contrary to law. In this view of the
matter it has becone inperative to exam ne correct
position of |aw.

The matter relating to appointnent or recruitnent
of EDDA is not governed by any statute but by
departmental instructions. It is nowtrite that if a
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mstake is conmitted in passing an adm nistrative order
the sane may be rectified. Rectification of a m stake,
however, may in a given situation require conpliance of
the principles of natural justice. It is only in a case
where the mstake is apparent on the face of the records,
arectification thereof is perm ssible wthout giving any
hearing to the aggrieved party.

The respondent was recruited not only on the basis
of marks obtained by himin the matricul ation
exam nati on but al so upon consideration of various other
criteria necessary therefor. He filed all necessary and
requi site docunents. The candidature of all the
candi dat es has been considered on their own merits.
Only because one Pitanber Majhi had obtai ned higher
marks in the matriculation examnation, the sane by
itself should not have been a ground for cancelling the
order of recruitment passed in favour of respondent.

When a Selection Committee recomends sel ection
of a person, the same cannot be presunmed to have been
done in a nechani cal manner in absence of any
al l egation of favouritismor bias. A presunption arises in
regard to the correctness of the Oficial Act. The party
who nekes any al |l egation of bias or favouritismis

required to prove the same. 1In the instant case, no such
all egati on was nade. The sel ection process was not

found to be vitiated. No illegality was brought to our
notice. In this viewof the matter, we are of the opinion

that the said Pitanber Majhi by reason of higher nmarks
obtained by himin the matriculation examnation also
cannot be said to be a better candidate than the
respondent herein. In this view of the matter, we do not
find any fault with the inmpugned judgnent of the High
Court.

The Division Bench of the High Court, in our

consi dered view, correctly applied the | aw, which has
been crystallized in a nunmber of decisions of this Court.

I ndi sputably, the respondent has fulfilled all the
essential terms and conditions for the appointnent to the
said post. The respondent al one had submtted al
necessary and required docunents before the date

prescri bed by the appell ants. It may al so be pertinent to
nmention that at the tinme of selection the respondent was
the only one who had the experience of working
continuously on the said post for a period of one and a
hal f years. Perhaps, all these factors cumul atively
persuaded the concerned authorities to select the
respondent to the said post.

In our considered view, no interference is called for
in the inpugned judgment. The appeal, being devoid of
any nerit, is accordingly dismssed.

In the facts and circunstances of the case, we direct
the parties to bear their own costs.




