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ACT:

Industrial Disputes Act, 1947--Ss. 10 & 12(5)--State
Government - Ref erence of dispute for adjudication--Fit case
where reference should be made--What is.

HEADNOTE:

A |l arge nunmber of workmen -of the respondent-conpany were
proceeded against by the managenent on certain . charges.
Later nost of them were taken back to enploynent. On failure
of conciliation in regard to 7 of the ~dismssed worknen,
di sputes were raised under s. 11-A of the Industrial D s-
putes Act, 1947. The Governnent declined to nake a reference
to the Labour Court for adjudication. A Single Judge as well
as the Division Bench rejected the Wit Petition of the
wor knen.

On appeal, this Court on 9th July, 1985 set aside the
j udgrment s passed by the Single Judge and the Division Bench
and directed the State Governnent to reconsider the nmatter
without taking into account the ground that the donestic
i nquiry had been conducted by the enpl oyer according to the
principles of natural justice and the puni shnent i nposed was
not di sproportionate to the gravity of the offence comitted
by the di sm ssed worknen and cone to decision within 30 days
whether it woul d nake a reference of the industrial dispute
to the Labour Court.

The Governnent again declined to make a reference /stat-
ing: (1) that the conpany nanufactures and supplies- certain
items to the Defence Departnent; (2) that there was ' indus-
trial unrest followed by viol ence and stoppage of work in
the establishment due to inter-union rivalry; (3) that the
managenent char ge-sheeted t he worknmen under specific provi-
sions of the standing order; (4) that the worknmen thensel ves
had admitted the charges against them (5) that in view of
the proven charges and the need to preserve industrial peace
in the establishment it was not a fit case for adjudication
both on expedi ency and on nerits.

When the appeal came up for further hearing, on behalf
of the appellants-worknen it was contended that the grounds
gi ven in support
998
of the order are totally irrelevant, immterial and do not
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justify the refusal to refer the dispute.

On behal f of the respondents it was contended: (1 ) that
the statute authorises the State to take a prima facie view
of the mtter for ascertaining whether it was a fit case
wherein exercise of jurisdiction under Section 10(1) read
with 12(5) was called for and a reference was warranted; (2)
that the State Governnment in declining to make a reference
has kept itself within the limt set by law, (3) that the
grounds advanced in support of refusal to make a reference
were clearly tenable and indicated that a broad and overal
view of the matter was taken by the State CGovernnent; (4)
that since the jurisdiction of this Court is not appellate
and order of the State CGovernment 1is admnistrative in
character, no interference was warranted; and (5) that if
the grounds advanced by the State Government were neither
germane nor relevant, the matter should go back to the State
Governnment for fresh disposal as it is not for this Court to
direct a reference to be nade.

Al'l ow ng the Appeal

HELD: I'. 1 It is open to the State Governnent to take
the broad features into  consideration while exercising
jurisdiction under s. 10(1) of the Industrial Disputes Act,
1947. If the disputein question raises a question of [|aw
the appropriate Governnent should not purport to reach a
final conclusion on the said question of law because that
would normally lie within the jurisdiction of the Industria
Tribunal. Simlarly, on disputed questions - of fact, the
appropriate Governnment cannot purport-to reach final conclu-
sions for that again would be the province of the Industria
Tri bunal . [1003H, 1004A-B]

1.2 S. 10 pernits appropriate Government to. determ ne
whet her di spute 'exists or is apprehended’ and then refer it
for adjudication on nerits. The demarcated functions are (1)
reference, (2) adjudication. [1004F-QG

1.3 There may be exceptional cases in which the ' State
Governnment nmay, on a proper exam nation of the demand, cone
to a conclusion that the denands are either perverse or
frivolous and do not nerit a reference. CGovernment shoul d be
very slow to attenpt an exami nation of the demand with a
view to decline reference and Courts will always he vigilant
whenever the Governnent attenpts to usurp the powers of the
Tri bunal for adjudication of valid disputes. To allow the
Government to do so would he to render s. 10 and s. 12(5) of
the Industrial Disputes Act nugatory. [1005A-C
999

Bonbay Uni on of Journalists v. State of Bonbay, ' [1964]
6 SCR 22 = AIR 1964 S.C. 1617 MP. Irrigation ~Karantchari
Sangh v. State of MP., [1985] 2 SCC 103 & Ram Awt ar Sharma
JUDGVENT:
upon.

2. This is a fit case where a reference shoul d be nude.
In the order of this Court on July 9, 1985 it had been
clearly stated that a direction to make a reference would
have been given but for the subm ssion advanced on behal f of
the counsel for the respondents that the matter should  go
back and the State Government should be given an opportunity
of giving other valid reasons, if any, in support of its
order. [1005G 1006A]

Nirmal Singh v. State of Punjab & Ors., [1984] Lab IC
1312 & Sankari Cement Al ai Thozhilal ar Minnetra Sangam &
Anr. v. Managenent of India Cenents Ltd., [1983] 1 L.L.J.
460, referred to.

3. The matter should go back to the State Governnent for
fresh disposal and the State Governnent should nmake its
order of reference within one nonth and the Labour Court to
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which the dispute nmay be referred shall dispose of the
reference within four nonths fromthe date of the receipt of
the reference. [1006C- D]

&

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 3 144 of
1985.

From the Judgnent and Order dated 20.11. 1984 of the
Madras Hi gh Court in Wit Appeal No. 178 of 1982

M K. Ramanurthy, Anbrish Kumar and Rajaraman for the
Appel | ant s.

K. Parasaran, Attorney General, G L. Sanghi, Dr. Y.S
Chitale, A V. Rangam T.V. Ratnamand A T.M Samanth for the
Respondent s.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J- 154 worknen were proceeded agai nst
by the managenent of Lucas-T.V.S. Limted, Madras, for
wi | ful " disobedience of |awful orders of superiors, acts
subversive of good and proper behaviour within the estab-
lishment after authorised hours of work without permission
and shouting of slogans within the establishment ampunting
to m sconduct under ‘Standing Orders. Later

1000

134of them were taken back to enploynent. In regard to 7 of
the dismi ssed workmen conciliation was undertaken and upon
its failure, disputes raised under section 11-A of the
Industrial Disputes Act were asked to be referred to the
Labour Court for adjudication. When Governnent declined to
nmake a reference, the H gh Court was npved. ~The | earned
Single Judge rejected the wit petition and” the D vision
Bench uphel d such rejection. This appeal by special |eave is
agai nst the order of the Division Bench of the H gh Court.

This Court on July 9, 1985 after hearing counsel for
parties cane to the concl usion

"Now it is clear fromthe order nade’ by the
State Government on 11th Cctober, 1979 / which
order has been reaffirned by the State GCovt.
by its order dated 3rd May. 1981, that the
only ground on which the State ~Governnent
refused to make a reference, of the dispute to
the | abour court was that, in its opinion the
donestic inquiry had been conducted by the 3rd
respondent (enployer) according tothe princi-
ples of natural justice and the punishnent
i nposed by the 3rd respondent on the appel-
l ants was not disproportionate to the gravity
of the offence commtted by them This is also
borne out from paragraph 6 of the counter-
affidavit filed on behalf of the 1st  respond-
ent ........ where it has been clearly stated
that the Labour Department of the Governnent
of Tami| Nadu opined that the managenent had
conducted a fair and proper inquiry and also
taken in consideration the gravity of the
of fence before dismssing the appellants and
the punishnent inposed on the appellants was
not disproportionate having regard to the
nature of the charges proved against them
This ground on which the State Governnent has
acted in refusing to refer the dispute to the
| abour court is clearly an irrelevant ground.
It is now settled lawas a result of the
decisions of this Court in Wrkmen of Synd
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cate Bank, Madras v. Governnent of India & Anr., [1985] 1
L.L.J. 93 and Ramawatar Sharma and Ors., v. State of Haryana
& Anr., [1985] 1 Scale 713 that the appropriate Governnent
cannot decline to make reference of an industrial dispute
arising out of the term nation of the service of a workman
on the ground that the domestic inquiry resulting in the
term nation of the services of the workman was in the opin-
ion of the State Governnent in conformty with the

1001

principles of natural justice and that the punishment im
posed on the workman was not di sproportionate to the of fence
wi th which he was charged ...... "

"W would therefore have ordinarily allowed the
appeal and set aside the judgnents of the Ilearned Single
Judge and the Division Bench of the H gh Court and directed
the State Governnent to nake a reference of the industria
di spute between the appellants and the 3rd respondent. But
Dr. Chitale appearing on behalf of the 3rd respondent urged
that there might be sonme other rel evant grounds which my
still be required to be considered by the State Governnent
bef ore deciding whether to nake a reference or not and the
case should therefore go back to the State Governnent to
reconsi der the question inthe. same manner in which this
Court directed the State Governnent to reconsider in the
Workmen of Syndicate Bank case (supra). But this is a case
in which nore than 7 years have el apsed since the appellants
were dism ssed fromservice and they are still nowhere near
a reference. W would therefore set aside ‘the judgnments
passed by the |earned Single Judge and the Division Bench
and direct the State government to reconsider the nmatter
wi t hout taking into account the aforesaid irrel evant ground
and cone to a decision within a period of 30 days from the
date of receipt of the copy of this order whether it would
make a reference of the industrial dispute to the Labour
Court. We would keep the appeal pending before us and as
soon as the decision is reached by the State Governnent,
which of course should be withinia period of 30 days from
the date of receipt of the copy of this order by the /' State
CGovernment, intimtion of such decision shall be given to
the Court so that the Court can then consider whether the
deci sion reached by the State Government is legally justi-
fied or not. W are informed that V. Kondiah the 2nd appel -
| ant has already settled the dispute with the 3rd respondent
and therefore the question of making a reference of the
dispute will have to be considered by the State  Governnent
only in regard to the renmaining 6 appellants.”

After the matter went back the State Government has made
the follow ng order:
1002
"Accordingly the Government have re-examined the conClia-
tion report first read above and all other connected rele-
vant records and consider that it is not necessary to refer
the cases of Thiruval argal K Arinathan, A C. Kabal eswaran,
V. Srinivasan, V. Veerarajan, P. Subramanian and H Indira-
rajan for adjudication both on nerits and on expedi ency for
the follow ng reasons:
(1) Lucas-T.V.S. Linited are suppliers of sone
itenms to the Defence
(2) There was industrial unrest followed by vio-
| ence and stoppage of work in this establishnment in 1977 due
to inter union rivalry.
Again there was industrial unrest due to inter
union rivalry in this establishnment in 1978 enpl oying 2400
wor kmen. To avoid recurrence of such incidence and stoppage
of work again in 1978 the Mnagenent took disciplinary
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action against 154 worknen. The Managenment took back 134
wor kmen out of 154. The seven workmen are anong those who
were di sm ssed considering the gravity of the of fence.

(3) The Managenent charge-sheeted these seven
wor kmen under the specific provisions of the standing orders
for m sconduct such as wilful disobedience of |awful orders
of the superiors, acts of subversive of good and proper
behavi our within the establishrment, being within the estab-
lishment after authorised hours of work without pernission
shouting slogans within the establishnent etc.-

(4) Al the worknmen adnitted the charges framed
against themduring the enquiries and hence the Managnent
di smssed them from service based on these enquiries and
taking into account their past services.

(5) Since the worknmen thensel ves have admitted the
charges against them The CGovernment consider that the
charges have been proved:

(6) The Governnent also considered the nature of
proven charges and the quantumof puni shnent inposed
1003
on them with a viewto decide the  question whether the
reference shoul d be nade or not.

(7) Considering the proven charges and the need to
preserve industrial peace in the establishment the Govern-
nment consider that this is not a fit case for adjudication
both on expedi ency and on nerits.

No action is considered necessary in respect of the
case of Thiru A Kondaiah who has ~settled his accounts
finally with Managenent."

Wth reference to the order made by the State CGovernnent
the appeal has been further heard. M. Ramanurthi « for the
appel l ants, |earned Attorney General for the Government of
Tami | Nadu and Dr. Chitale for the Managenent have advanced
their respective contentions.

The seven grounds given in_support of the order refusing
to make a reference have been chal 'enged by M. Ramanurth
as irrelevant. The facts that the Company nmanufactures and
supplies certain itens to the Defence Departnment of the
Union of India and there was industrial unrest followed by
vi ol ence and stoppage of work, according to |earned counsel
are not germane and rel evant for the purpose of deciding as
to whether the dispute raised by the six workmen should be
referred to industrial adjudication. So far as the third
ground is concerned, according to M. Ramanurthi, it is in
effect repetition of the earlier grounds which this ~Court
found to be irrelevant. The | anguage has been changed and
the grounds have been made descriptive and detailed. Com ng
to the 4th ground it is contended that all the ' 154 delin-
guent worknmen had accepted their guilt when negotiation for
a settlenment was undertaken. There was no justification for
the enployer to discrimnate between 134 worknmen “who were
restored to service and the remaining 20 including the six
appel l ants to whomre-enpl oynent was not given. M. Rama-
murthi states that ground No. 5 is totally irrelevant.
Simlarly, grounds nos. 6 and 7 are not at all material —and
do not justify the refusal to refer the dispute. In support
of the appeal the |earned counsel has further contended that
in a series of decisions beginning with the case of Bonbay
Uni on of Journalists v. State of Bonmbay, [1964] 6 SCR 22=AlR
1964 SC 1617 this Court has clearly laid down that it is
open to the State Governnent to take the broad features into
consideration while exercising jurisdiction under section
10(1) of the Act. If the dispute in question raises a ques-
tion of

1004




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

| aw t he appropriate Governnent should not purport to reach a
final conclusion on the said question of |aw because that
would normally lie within the jurisdiction of the Industria
Tribunal. Similarly, on disputed questions of fact, the
appropriate Government cannot purport to reach final conclu-
sions for that again would be the province of the Industria
Tri bunal . Gaj endragadkar, J. as he then was speaking in that
case indicated:

" .. it would not be possible to accept the plea that
the appropriate Governnent is precluded from considering
even prim facie the nerits of the dispute when it decides
the question as to whether its power to nake a reference
shoul d be exercised under section 10(1) read with the sec-
tion 12(5), or not. If the claimnmade is patently frivol ous,
or is clearly belated, the appropriate Governnment may refuse
to make a reference. Likewise, if the inpact of the claimon
the general relations between the enployer and the enpl oyees
in the region is likely to be adverse, the appropriate
Governnment may take that into account in deciding whether a
ref erence shoul d be nade or not. It nust, therefore, be held
that a prima facie exam nation of the merits cannot be said
to be foreign to the enquiry which the appropriate Govern-
ment is entitled tomake in dealing with a dispute under
section 10(1) ......

M. Ramamurthi al so placed reliance on the decision in the
case of MP. Irrigation Karanthari Sangh v. State of MP.
[1985] 2 SCC 103 where it has been said:

"There, while conceding a very limted jurisdictionto the
State Governnment to exami ne patent frivolousness of the
demands, it is to be understood as a rule, that adjudication
of demands nade by workmen should be left-to the  Tribuna
to decide. Section 10 permits appropriate Governnent to
determ ne whether dispute 'exists or is -apprehended’ and
then refer it for adjudication on nmerits. The demarcated
functions are (1) reference, (2) adjudication. Wen a refer-
ence is rejected on the specious plea that the Governnent
cannot bear the additional burden, it constitutes adjudica-
tion and thereby usurpation of the power of a quasi-judicia
Tri bunal by an adninistrative authority nanmely the appropri-

ate Governnent ..... What the State Governnent has done in
this case is not a prima
1005

facie exam nation of the nerits of the question involved."

"There nay be exceptional cases in which the State
Covernment may, on a proper exani nation of the denmand, cone
to a conclusion that the denands are either perverse or
frivolous and do not nerit a reference. Governnment shoul d be
very slow to attenpt an exami nation of the denmand wth a
view to decline reference and courts will always be vigilant
whenever the Governnent attenpts to usurp the powers of the
Tribunal for adjudication of valid disputes. To allow the
Governnment to do so would be to render Section 10 and Sec-
tion 12(5) of the Industrial D sputes Act nugatory."

In the case of Ram Awar Sharma & Os. v. State  of
Haryana & Anr., [1985] 3 SCC 189 the ratio in the Bonbay
Uni on of Journalists’ case has been reiterated.

Learned Attorney General for the State of Tanm| Nadu
submitted that the statute authorises the State to take a
prima facie view of the matter for the purpose of ascertain-
ing whether it was a fit case wherein exercise of jurisdic-
tion under section 10(1) read with section 12(5) of the Act
was called for and a reference was warranted. The State
Government in declining to make a reference in the present
case has kept itself within the linmt set by law as deline-
ated by this Court.
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Dr. Chitale contended that the grounds advanced in
support or refusal to nake a reference were clearly tenable
and indicated that a broad and overall view of the nmatter
was taken by the State Governnent. Since the jurisdiction of
this Court is not appellate and the order of the State
CGovernment is admnistrative in character, no interference
was warranted. Dr. Chitale further added that if we took
vi ew that the grounds advanced by the State Governnent were
nei ther gernmane nor relevant, the matter should go back to
the State Government for afresh disposal as it is not for
this Court to direct a reference to be nade.

Havi ng heard | earned counsel for the parties we are of
the viewthat this is a fit case where a reference shoul d be
nmade. In the order of this Court in the present case on July
9, 1985 it has been clearly stated that a direction to make
a reference would have been given but for the subm ssion
advanced by Dr. Chitale that the matter should go back and
the State Government should be given an opportunity of
gi vi ng
1006
ot her valid reasons, if any, in support of its order. In the
case of Nirmal Singh v. State of Punjab & O's., [1984] Lab
IC 13 12 this Court gave a direction that reference be made
forthwith. Simlarly, in the case of Sankari Cenent Ala
Thozhi | al ar Miunnetra Sangam & Anr. v. Managenent of India
Cenents Ltd., [1983] 1 L.L.J. 460 this court gave a direc-
tion for making of a reference.

The criticismadvanced by M. Ramanurthi in regard to
the reasons given by the State Government seemto be well-
founded and we are of the opinion that the respondent-State
Government should have a direction to refer the dispute for
adj udi cation by the |abour court. The State Governnent’s
order should be nmade within one nmonth fromto-day ‘and the
Labour Court to which the dispute may be referred shall have
a direction to dispose of the reference within four nonths
hence fromthe date of receipt of the reference. The appel-
lants shall be entitled to costs. (Hearing fee is assessed at
Rs. 3,000 and is recoverabl e from Respondent No. 1.

A P.J. Appeal al -
| owed.
1007




