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The short question that arises for consideration in
this appeal is whether the expression "sale or purchase
occasi ons such inport" occurring in sub-section (2) of
Section 5 of the Central Sales Tax Act (in short the Act)
requires that a conpleted sal es should precede the inport.

The material facts which have given rise to the
af oresai d question are these:

In response to the tender invited by the Directorate
General of Supplies and Disposal (for short (DGS&D ),
CGovernment of India, New Delhi, the respondent Ms. Enbee
Cor poration, Bonbay (hereinafter ~referred to as t he
‘assessee’) who carries on the business of buying and
selling chemicals, had submtted a tender for ~supply  of
Carbamte for wuse in the manufacture of different types of
propel | ant expl osive as per specifications. The assessee in
its tender nentioned the name of Ms. Chemiches Werk Low ,
West Gernmany as the supplier and fromwhom the materials
wer e to be i mported for whi ch necessary i mport
recomendation certificate was to be provided by the DGS&D
for the value of the material to be inported. The tota
price quoted in the tender was Rs. 23.50 per kg. F. OR
Bonbay and the full break-up thereof was disclosed therein.
The DGS&D accepted the tender of the assessee vide letter
dated May 29, 1991 subject, inter alia, to the condition
that the contract woul d be governed by the conditions of the
contract as contained in form DGS&D- 68 (revised) including
clause 24 thereof as anmended upto-date. it was also a
condition that the contracted material was to be inspected
by the Chief Inspector, CI1.MS., Kirkee, Pune at Bonbay
Port and the General Manager, Cordite Factory, Aruvankadu
was mentioned as the indentor. The assessee thereafter
requested the DGS& to furnish the inport recomrendation
certificate to enable it to inport the material as Carbamite
was a strategic material which also required an export
permt to be granted by the Wst Germany Governnent to the
assessee’s principal. The DGS&D i ssued the i mport
recomendation certificate in favour of the assessee for
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procuring the aforesaid naterial from Wst Germany and
recommended that the inport |licence mght be issued as per
particular. Against the said order of the DGS&D, the
Controller (Ilmport Trade Control) i ssued |icence as
requested for. One of the conditions of the |icence was that
the goods inported shall be utilised or disposed of in the

manner stipulated in DGS&D |etter dated June 17, 1971 and
the inported materials shall not be utilised or disposed of
in any other manner. the DGS&D had al so furnished end-use
certificate to the effect that Carbanite be allowed to be
inmported by the Indian Governnent as it was intended for
consunption in India and not re-exported or re-utilised for
any purpose other than consunption by the Governnent
factory. In the Bill of lading the nane of assessee was
shown as a party to be notified and the General Manager
Cordite Factory Aruvankadu was described as the consi gnee of
Carbanmite. After the consignnent arrived, the sanme was
forward to the consignee named in the contract, viz.,
Cordite Factory, Aruvankadu.

After the goods were supplied to DGS&D, the assessee
cl ai med exenption before the Sale Tax Oficer fromlevy of
sal es tax as, according to it, the supply under the contract
was as sale in course of ~inport of the goods into India.
This plea of the assessee was rejected by the Sale Tax
Oficer and the same was upheld in appeal. The tribunal also
substantially rejected the second appeal” of the assessee. At
the instance of the assessee, the tribunal referred three
guestion to the High Court at Bonbay for answer. The High
Court while answering the question referred to it held that
in the present case there were two sales viz., the sale
bet ween the assessee and DGS&D and the foreign supplier and
the assessee, but both the sales were integrated or inter-
linked so as to formone transacti on and, -as such, the sale

had occasioned that inport of material Iiable for exenption
fromsal es tax under the Act.
In this appeal |earned counsel appearing for the

appel | ant referred to Section 4-5 and 10-24 of the Sal e of
CGoods Act and argued that the ‘expression "sale ‘occasions
such inport" occurring in sub-section (2) of Section 5 of
the Act means a conpleted sale and it should precede the
inmport, and in the present case since there was no sale in
terns of the Sale of Goods Act, the sal e has not occasioned
the inport and as such the respondent assessee is not
entitled to any exenption from Central Sal es Tax.

Article 206 of the Constitution forbids a State from
i mposing or authorising the inposition of a tax on-the sale
or purchase of goods when such sal e or purchased takes place
(a) outside the State or (b) in the course of the inport of
goods into or export of goods outside the territory of
India. The Parlianment had passed the Act with to formul ate
the principles for determining as to when a sal e or purchase
of goods takes place in the course of inter-State trade or
conmerce or outside the State or in the course of inport
into or export from India, to provided for |[|evy of
collection and distribution of taxes or conmerce. Section 5
of the Act defines what Article 206 of the Constitution
forbids and by virtue of clause 2 of Art. 286 the Parlianent
by enacting Section 3 of the Act has | aid down the principle
when a sale or purchase of goods takes place in the course
of the inport into or export of the goods outside India.
Since a controversy has arisen as to the interpretation of
principles enbodied in Section 5 of the Act, it is necessary
to exam ne the provisions of the Act. Section 3 provides -

When is a sale or purchase of goods

said to take place in the course of
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inter-State trade or commerce. The

rel evant provisions of section 3

are extracted bel ow -

(a) occasions the nmovenent of goods

fromone State to another; or

(b) is effected by a transfer of

docunents of title to the goods

during their novermrent from one

State to anot her

Section 4 |lays down when is a sale

or purchase of goods said to take

pl ace outside a State. Sub Section

(2) of Section 4 is extracted as

foll ows: -

"A Sale or purchase of goods shal

be deemed to take place inside a

State, if thegoods are within the

Stat e-

(a) in the case of specific or

ascertai ned goods, at the tine of

contract of sale is made ; and

(b) in the case of unascertained or

future goods, at the tine of their

appropriation to the contract of

sal e by the seller or by the buyer,

whet her assent /of the other party

is prior or subsequent to such

appropriation".

Again Section 5 of the Act provides

When is a sale or purchase of goods

said to take place in the course of

i mport or export. Sub-section (2)

of Section 5 is extracted bel ow -

(2) A sale or purchase of goods

shall be deenmed to take place in

the course of the inport  of the

goods into the territory of India

only if the sale or purchase either

occasi on such inport or is effected

by a transfer of docunents of title

to the goods before the goods have

crossed the custons frontiers of

I ndi a."

On perusal of the aforesaid provision of the Act, the
guestion that arises for consideration herein is, what
meani ng should be given to the expression "sale occasions
import". It is alnost settled by nunerous decision of the
Suprenme Court that the expression "sale occasions inport" is
to be interpreted in the same manner in which the expression
"occasions the novenent of goods" occurring in Section 3(a)
of the Act has received interpretation. In other words, the
expression "sale occasions inmport" has to be given the same
meani ng which the expression "occasions the novenent  of
goods" has received by the Courts. In the light of aforesaid
settled legal position energing fromthe Constitution Bench
decision, we wll now examine the neaning of "sale" as
defined in the Act. Section 2(g) of the Act defines "sale"
thus: -

"sal e, with its grammati ca

vari ations and cognate expressions,

neans any transfer of property in

goods by one person to another for

cash or for deferred payment or for

any other valuable consideration,
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and included a transfer of goods on

the hire purchase or other system

of payment by instalnment, bu does

not i ncl ude a nort gage or

hypot hecation of or a <charge or

pl edge on goods;"

The above definition of "sale" in the Act shows that
the word "sale" has been given a very wide nmeaning so as to
i ncl ude not only the sale of goods, but also the
transaction, nanmely, a transfer of goods or hire purchase
system Further, the use of words "sale of goods" in Section
3 of the Act and the words "contract of sale" occurring in
Section 4(2) of the Act have been assigned the same neani ng
which is wider to the nmeaning of sale in the general law. In
such a situation the word "sale" defined in Section 2(g) of
the Act and enployed in Section 3 and other sections of the
Act would enbrace not only conpleted contract, but also the
contract of sale or -agreenent of sale if such contract of
sal e or agreenent of sale provides for novenent of goods or
noverent ‘'of © goods is incident of the contract of sale. This
matter may  be exam ned from another angle. An agreenent to
transfer goods to the -buyer for a price is an inportant
el ement of sale and the same is also borne out from Section
4 of Sale of Coods Act.” If Section 4 of the Sale of Goods
Act is read along/with Section 3 and 4 of the Act, it would
nean an agreenent to sell would also be a sale stipulates
for transfer or novenent of goods or novernent of goods is
incident of the contract of sale an in that case, such
noverment of goods would be deemed to be occasioned by the
sale. It is inmmterial that actual sale does not take place
at the time of novenent of goods and takes place |ater on
This interpretation of Section 3(a) of the Act if applied to
Sub-section (2) of Section 5 of the Act, would nean that if
an agreement for sale stipulatesinport of goods or inport
of goods is incident of contract of sale and goods have
entered the inmport stream such inport would fall within the
expression "sale occasions inport". In the present case, the
i mport of carbamite is direct result of the contract of sale
and as such it can be safely held in the present case that
sal e has occasioned the inport.

The argument of |earned counsel for the appellant that
sal e should precede the inport canme up for consideration in
the case of K G Khosla & Co. Pvt. Ltd. vs. Dy
Conmi ssi oner of Commercial Taxes [(1966) 17 STC 473]. The
constitution bench of this Court in the ~said  case held
t hus: -

"The question then is, did the

sal es occasion the novement of

cenent from another State into

Mysore within the neaning of the

definition? In Tata Iron and Stee

Co. Ltd. v. SR Sarkar, it was

held that the sale occasions the

novenent of goods fromone State to

another within section 3(a) of the

Central Sale Tax act, when the

novenent is the result of a

convenant or i nci dent of t he
contract of sale'. That the cenent
concerned in the disputed sal es

was actually nmoved from another
State into Msore is not denied.
The respondents only contend that
the nmovenent was not the result of
a covenant in or an incident of the
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contract of sale.

This Court then, on the facts, of
the case, found that the novenent
of cement fromanother State into
Mysore was the result of a covenant
in the contract of sale or incident
of such contract. This Court did
not go into the question as to
whet her the property had passed
bef ore the movenent of the goods or
not, and this was because according
to the decisionin_ Tata Iron and
Steel Co. v. SR Sarkar, it did
not natter whether' the property
passed in one State or the other
Tata Iron and Steel Co. case was
again followed by this Court in

Si ngar eni Col leries Co. V.
Commi'ssi oner of Commercial Taxes,
Hyder abad.

The | earned counsel for t he

respondent M. A Ranganadham
Chetty, invited us to hold that the

observation of ©~ Shah, J., in Tata
lron and St eel ~ Co. case were
obiter, and to consi der t he

guestion afresh, W are wunableto
reopen the question at this stage.
Shah, J., was interpreting section
3 of the Act and although, the
Court was principally  concerned
with the interpretation of section
3(b), it was necessary to consider
the interpretation of section 3(a)
in order to arrive at the correct
interpretation of Section 3(b).
Further these observati on wer e
approved in Cenent Marketing Co. of
India v. The State of Mysore, State
of Mysore and Singareni Colleries
Co. v. Conmi ssioner of Comercia

Taxes, Hyderabad. In the State
Tradi ng Corporation case in so far
as t he assessnent for t he
assessment year 1957-58 was

concerned, this Court applied the

principles laid down in Tata Iron

and Steel Co. case. Accordingly we

hold that the H gh Court was wong

in holding that before as sale

could be said to have occasioned

import it is necessary that the

sale should have preceded t he

i mport."

In this case, the Constitution Bench specifically held
that sale need not precede the inport and this decision is
conplete answer to the argunent advanced by the |earned
counsel for the appellant.

Learned counsel then tried to argue that the decision
of the Constitution Bench in Khosla s case (supra) is not
applicable to the present case as in the said case, the
nmaterials were to be inspected at Belgiumand London and
thereafter the goods were to enter into India. This argunent
is not correct. In Khosla's case (supra), the inspection of
goods was to be carried out in Belgiumas well as on arriva
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into India. 1In the present case, the inspection was to be
done on arrival of goods into India and as such, there is no
distinction on facts between the present case and that of
Khosl a’s. Learned counsel then wurged that the decision of
the Constitution Bench in Khosla's case (supra) has not been
correctly decided and as such this case be referred to a
| arger Bench. W have considered the natter and found that
Khosl a’s case (supra) has held the field nearly nore than
three decades and its correctness has not been doubted so
far. W, therefore, reject the prayer of |earned counsel for
the appel | ant.

Learned counsel then urged that this case is covered by
decision of this Court in the case of Binani Bros. (P) Ltd.
& Anr. v. Union of India & Os. (33) STC 254, M. Serajuddin
v. State of Oissa (36 STC 136) and K. Gopi nathan Nair etc.
v. State of Kerala [1997 (2) Scale 252]. The decision of
this Court in the” case ~of Binani Bros.(supra) is
di stingui shable as in-that case no obligation was inposed on
the appellant ~to supply the inported goods to DGS&D after
they had " been inported and the sanme could be directed to
ot her channels. Simlarly, the decision of this Court in the
case of M. Serajuddin (supra) is not applicable to the
present case as in that case it was found that the appell ant
in the said case sold the goods directly to the Corporation
who entered into a contract with a foreign buyer and it was
found that the inmmediate cause of export was the contract
bet ween the foreign buyers who was inmporter and the
corporati on who was the exporter. Such sales were described
as back to back contract. This decision rested on the
peculiar facts of that case. W are, therefore, of the view
that the appellant cannot derive any assistance from the
sai d decision. The | ast case which was brought to our notice
was K.  Copinathan Nair etc. v. State of Kerala (supra). In
the said case, on facts, it was found that on account of the
sale to CCl by foreign exporter raw cashew nuts were
inmported into India. The inporter being the CCl and not the
| ocal user, this Court held that principles evolved by it in
para 12 of the judgenment were not applicable to that case.
W do not, therefore, find that this decision is helpful to
the appell ant’s case.

The result of the aforesaid discussion is-that while
interpreting the expr essi on "sal e occasi ons i mport"
occurring in sub-section (2) of Section 5 of the Act, it is
not necessary that a conpleted sale should precede the
i mport.

For the foregoing reasons, we do not find any nerit in
the appeal and the same is accordingly dismissed. There
shall be no order as to costs. In view of the decision in
Cvil Appeal No. 2872 of 1991, the S.L.P. stand dism ssed.




