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ACT:

Al India Services (Discipline and Appeal Rules), 1955--rr
4(1), 5(2), 7(1).

Madras Hi ndu Religious and Charitable Endowrents Act XI X of
1951, ss. 20, 29, 80, .81, 99, 100 (2) (m.

Government servant acting in capacity of "Cor poration
sole'--Allegations of msconduct in discharge of " duties-
Whet her disciplinary proceedi ngs can be taken against him
under r. 4(1)--O whether his ~decisions can only be
guestioned in appeal or revision-Wether suspension under r
7(1) <can be ordered only after fram ng of charges under r.
5(2)-Whether |eases for over five years required to be by
public auction-Wether Conm ssioner can hinself initiate
proposal s of | eases.

HEADNOTE:

Wiile the appellant, who was a nenber of the Indian
Admi ni strative Service and the First Menber of the Board of
Revenue, Kerala State, was hol ding the post of Comm ssi oner

of Hndu Religious and Charitable Endowrents, certain
conplaints were nade against himrelating to the grant of
certain | eases. The State Gover nnent i nstituted
di sciplinary proceedi ngs agai nst himand placed him / under
suspensi on under Rule 7 of the Al I ndi a Servi ces

(Discipline and Appeals) Rules, 1955. An Enquiry Oficer
was thereafter appointed under Rule 5 to investigate the
charges. The appellant filed a petition for the grant of a
wit of certiorari to quash the proceedings initiated
against him and for a wit of mandanus calling upon the
State Governnment to permit himto function as the First
Menber of the Board of Revenue. In the neantinme, the
Enquiry Oficer having submtted a report to the Union
Government finding the appellant guilty of sone of the
charges. a show cause notice was issued to him At this
stage the appellant applied for and obtai ned an anmendnent of
his wit petition and by the anmended petition sought a wit
of prohibition restraining the Union Governnent from
proceeding further wupon and for quashing the show cause
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notice. The wit petition was di sm ssed by the Hi gh Court.
In appeal to this Court, it was contended, inter alia for
the appellant (i) that in view of s. 80 of Madras Act Xl X of
1951 which provides that the Conmissioner shall be a
Corporation sole, a person acting in the capacity of a
Conmi ssioner is not a Government servant and there was
therefore no jurisdiction to take disciplinary proceedings
agai nst himunder Rule 4(1); (ii) that the Comm ssioner was
exercising aquasijudicial function in sanctioning |eases
under the Act which were the subject nmatter of t he
conpl aints against him: his orders could therefore only be
guestioned in appeal as provided under s. 29(4) of the Act
or exanm ned by the Governnent in revision under s. 99 and
not by the executive GGovernnental through disciplinary
pr oceedi ngs; (iii) that the mmin charge against t he
appel  ant was not sustainable : there was nothing inproper
in his having sanctioned | eases for over five, years w thout
auction or in his having initiated proposals for leases in
favour . of specified individuals; (iv) that the proceedings
under Rul'e 4(1) were invalidas there was no fornmal order
567
instituting these proceedings and (v) that the appellant
could not be suspended until after charges had been framed
agai nst him
HELD : No case had been nmade out for the grant of a wit of
prohi biti on under Art. 226.
The King v. North [1927] 1 K B. 491; Regina v. Conptroller-
CGeneral of Patents and Designs [1953] 2 WL.R 760, 765
Pari si enne Basket Shoes proprietary Ltd. v. Wwyte 59 C L. R
369, referred to.
(i) Even if the appellant was not subject to the
administrative control of the GCovernment ~when he was
functioning as Conmmi ssioner, his ~act -or omssion as
Conmi ssioner could formthe subject-matter of disciplinary
proceedi ngs under Rule 4(1) provided the act or om ssion
woul d refl ect upon his reputation for integrity or devotion
to duty as a nenber of the Service. [574 B]
Pearce v. Foster 17 QB.D. 536, 542; referred to
There was no force in the contention that the Conmi ssioner
has a separate | egal personality as corporation sole and is
therefore exenpt fromdisciplinary proceedings. [575 F]
(ii) The allegations against the appellant were to  the
effect that 1in exercising his powers as Conm ssioner, he
acted in abuse of his powers and it was in regard to such
m sconduct that he was bei ng proceeded against. Theref or e,
al though the propriety and legality of the sanction to the
| eases may be questioned in appeal or revision ~under the

Act , the CGovernment was not precluded from taking
di sciplinary action for msconduct if this was called for.
[577 H

(iii) The contention that the nain charge against the
appel l ant was not sustainable must be rejected. The
Conmi ssi oner has no authority to sanction any | eases without
aucti on. Rule 1 requiring public auction framed under  s.
100(2)(m covers all leases and there is no exception in

respect of |eases exceeding 5 years failing within the scope
of s. 29(1). Furthernore, the Commi ssioner has no power
under s. 20 to initiate specific proposals for |ease of the
trust properties. [579 A--(

(iv) The contents of the order instituting disciplinary
proceedi ngs under Rule 4(1) showed that the Government had
accepted the proceedings :taken up to then and decided to go
forward with the-disciplinary proceedings. There was
therefore no fornmal order necessary to initiate disciplinary
proceedi ngs under Rule 4(1) of the Rules and the order
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passed by the State Governnent nust be deenmed to be an order
under Rul e 1 of the Rules initiating di sciplinary
proceedi ngs. [580 F; 581 E, F]

(v) It cannot be said that the suspension of the appellant
under Rule 7 'Could only be ordered after- charges had been
franed against him in :accordance with Rule 5(2). The
framing of the charges under Rule 5(2) is necessary to
enabl e the nenber of the service to, neet the case against
hi m whereas under s. 7(1) the Governnent may place hi m under
suspension if satisfied that this is necessary having regard
to the nature of the charges -and the circunmstances of the
case. The word ", charges” in Rule 7(1) should be given a
wi der nmeaning as denoting the accusations or inputations
agai nst the nenber of the Service. [582 D F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1366 of
1966.

568

Appeal fromthe judgnment and order dated January 5, 1966 of
the Kerala H gh Court in Oiginal Petition No.1 of 1964.
The appel | ant appeared i n person

N. N. Bindra and R’ H. Dhebar, for respondent No. 1.

Sarjoo Prasad, N. N /Venkitachalam A G, Pudissery and

M R K Pillai, for respondent No. 2.

The Judgnent of the Court was delivered by

Ramaswami, J. This ‘appeal is brought, by <certificate,
against the judgment - of the Hgh Court of Kerala dated
January 5, 1966 dism ssing Original Petition No.1 of 1964
filed by the appellant.

The appellant, Sri S. CGovinda Menon is a nmenber  of the
I ndian Adm nistrative Service. He was the First. Menber of
the Board of Revenue, Kerala State and was hol ding the post
of Conmi ssi oner of Hindu Rel i‘gi ous and Charitable
Endownent s. On the basis of certain petitions containing
al l egations of msconduct against the appellant in the
di scharge of his duties as Conmissioner the Keral a
CGovernment instituted certain prelimnary -enquiries and
thereafter started disciplinary proceedings against the
appel I ant and al so pl aced hi munder suspension under rule 7
of the Al India Services (Discipline and Appeal) Rules,
1955, hereinafter called the "Rules’. A copy of the charges
together with a statenent of certain allegations was served
on the appellant who thereafter filed a witten statenent of
def ence. After perusing the witten st at ement t he
CGover nient passed orders that hi s explanati on was
unaccept abl e and that the charges should be enquired into by
an Enquiry Oficer to be appointed under rule 5 of the
Rul es. Accordingly Sri T. N. S. Raghavan a retired 1.C S
Oficer was appointed to hold the inquiry. The appel | ant
then filed the present wit petition before the Hi gh Court
of’ Kerala praying for grant of a wit of «certiorari to
guash the proceedings initiated against, himand for a wit
of mandwrus cal I i ng upon. respondent No. 2, State of Kerala,
to allow himto function as the. First Menber of the Board
of Revenue. As no application for stay was made and as no
order of stay Was passed by the High Court Sri T. N S
Raghavan proceeded with the inquiry and submtted his report
to the Union Governnent finding the appellant guilty of
char ges 1 to 4 and 9. The wunion of I ndi a, after
consideration of the report, issued a 'Show Cause Notice’
Ex. P-9. The appellant thereafter filed an application
before the Hi gh Court for anendment of the wit petition.
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The prayer in this amended petition was for the issue of a
wit of prohibition restraining the first respondent Union
of India-from proceeding further in pursuance of the ' Show
Cause Notice’ and also for quashing the sane. The
application for amendnment was allowed by the H gh Court.
The main contention of the appellant was t hat the
proceedings initiated against him were entirely wthout
jurisdiction as no disciplinary proceedi ngs could be

569
taken against himfor acts and onissions with regard to his
wor k as Conmi ssioner under the Madras Hindu Religious and
Charitable Endownents Act, 1951 (Madras Act XIX of 1951),
hereinafter called the 'Act’ and that the orders nade by him
being of quasi-judicial character can be inmpugned only in
appropriate proceedi ngstaken under that Act. After hearing
the arguments advanced on both sides, Mathew, J. rejected
the objections raised by the appellant regarding want of
jurisdiction and held that the, respondents had power to
proceed with the inquiry into the charges. S. Velu Pillai
J. on the other hand, took the view that quasi judicia
deci si ons- _becane final and conclusive if they were not set
aside or nodified in the manner prescribed by the statute
and if the decisions are not so chal | enged, their
correctness or legality must be taken to be conclusive, and
such quasi judicial decisions cannot formthe subject-matter
of char ges in disciplinary proceedings agai nst t he
appel | ant . Velu Pillai, J. held that the Union Governnent
had therefore no jurisdiction to proceed with the inquiry on
the first part of charge 1, charge 2, the first part of
charge 3 and charge 4, but the Union ~CGovernnent had
jurisdiction to proceed with the inquiry with regard to the
second part of charge No. 1, the second part of charge No. 3
and charge No. 9. In view of this difference of opinion the
matter was placed before CGovinda Menon, J. who agreed with
the view taken by Mathew, J. and in the result the wit
petition of the appellant was dism ssed.
It is necessary at this stage to set out the charges |evel ed
agai nst the appellant. Charges 1 to 4 relate mainly to the
conduct of the appellant in sanctioning 30 | eases regarding
the private forest lands of 5 Devaswons and charge No. 9
concerns the refusal by the appellant to attend a conference
convened by the Chief Secretary to consider certain

i nportant matters connected with the national energency. In
17 of the leases relating to the first charge the period of
the lease is 36 years. |n one case the period is 96 “years
and in the rest of the |eases the period of lease is 99
years. The total area covered by all the |leases conmes to
over 50,000 acres. Charges 1 to 4 and 9 read as foll ows:

"1. That you, Shri S. Govinda Menon, J.A S

whil e enpl oyed in the Governnent. Service as
menber, Board of Revenue and Comm ssioner, H
R & C E. (Adninistration) Departrment from 1-
2-1957 to 19-10-1962 issued sanctions granting
| eases of extensive and val uable forest |ands
bel ongi ng to the Devaswons under your contro
as Commi ssioner such as (1) Pul pally Devaswom
(2) Kallaikul angara Empor Bhagavathi Tenpl e,
(3) Nadivilla Vallathu Devaswom (4) Kottiyor
Devaswom (5) Mindayanparanba Devaswom etc.,
in utter disregard of the provisions in the
Madr as Hi ndu Rel i gi ous and Charitable
Endowrent Act, 1951 and the rules issued
thereunder. In several cases

570

you had yourself initiated the proposals for
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| eases which should have been made by the
trustee and acted in judgment on them by

sanctioning the | eases. In many cases of the
| eases aforesaid and otherwise generally in
regard to the control and supervi si on

exerci sed by you over the admnistration of
endowrents, your, conduct has been such as to
render you unfit for the performance of your
statutory duties wunder the Madras Hi ndu
Rel i gi ous and Charitabl e Endowrents Act or as
a responsible Oficer of the Governnent.

2. That  you had fixed the premum for
| ease, the rental and the tinber val ue
arbitrarily disregarding whether they were
beneficiall to the institutions as you were
required to do under the Act and you there by
caused wongful ~gain to the |essees and
wrongful Il oss to the Devaswons.

3. That you not only initiated proposals
for the | eases and sanctioned them yourself,
but also took further-action for putting the
| essees i n possession of the lands and to fel
the trees thereon for which you had no
authority -under the Act and the Rules. In
particular you attenpted to influence the
Col I ector of Kozhi kode, the statutory autho-
rity for the sanctioning of |eases of private
forests wunder the M P. P. F. Act by causing
your Personal Assistant to wite to t he
Personal ~Assistant to the Collector thereby
bringi ng the weight of your Oficial  position
as his official superior-in your capacity as
1st Menber, Board of Revenue to bear upon him
and influence the Collector in the perfornmance
of his statutory duty.

4. That you. sanctioned the | ease of
extensive forest  lands with valuable tree-
grow h bel ongi ng to various Devaswons to your
rel ati ons, neighbours and friends contrary to
the provision in Rule 3 of the Al India
Services (Conduct) Rules 1954, which enjoins
every nenber of the service to mai nt ai n
absolute integrity in all official matters.

9. That on 29-10-1962 you refused to attend
a conference of the Menbers of the Board of
Revenue and the Inspector CGeneral of" Police
whi ch was called together by the Chi ef
Secretary in the Secretariat to di scuss
i nportant matters connected with the nationa
enmergency and was thereby gquilty of /gross
dereliction of duty and of discourtesy to the
Chi ef Secretary."

Section 20 of the Act provides that the admnistration of

all religious endowrents shall be subject to the general
superintendence and control of the Comm ssioner; and that
such superintendence and control shall include the power to

pass any orders which may be deened necessary for the proper
admi ni stration of

571

the endowrents. Section 29 of the Act states that any sale,
exchange or nortgage and any | ease for a term exceeding five
years of any i movabl e property belonging to any religious
institution shall be -null and void unless it is sanctioned
by the Comm ssioner as bei ng necessary or beneficial to the
institution, and the Comm ssioner shall, before according
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sanction, publish particulars of the proposed transaction

invite objections and consider them Sub- secti on (3)
provides for comunicating a copy of the order granting
sanction to the Governnent and to the trustee. Sub- secti on
(4) provides for an appeal against the order of the
Conmi ssioner to the Government by the trustee or any person
having interest. Section 99(1) states:

"99. (1) The Government may <call for and
exam ne the record of the Commi ssioner or any
Deputy or Assistant Conm ssioner, of any Area
Conmittee or of any trustee in respect of any
proceedi ng, not being a proceeding in respect
of which 'a suit or an appeal to a Court is
provided by this Act, to satisfy thenselves as
to the regularity of such proceeding or the
correctness, ~legality or propriety of any
deci sion or order-passed therein; and, if, in
any case, it appears to the Governnment that
any such decision or order should be nodified,
annul | ed, reversed or remtted for
reconsi deration, t hey nmay pass orders
accordi ngly:

Provided that the CGovernment shall not pass
any order prejudicial to any party unless he
has had a reasonabl e opportunity of naking his
representations.”

The jurisdiction for grant of a wit ~of -prohibition is
primarily supervisory and the object of that wit is to
restrain courts or inferior tribunals from exercising a
jurisdiction which they do not possess at all or else to

pr event them from —exceeding the limts of their
jurisdiction. In other words, the object is to confine
courts or tribunals of inferior or~ limted jurisdiction
within their bounds. It is well-settled that the wit of

prohibition Iies not only for excess of jurisdiction or for
absence of jurisdiction but the wit also lies in a case of
departure fromthe rules of natural justice (See Halsbury's
Laws of England, 3rd Edn., Vol. LI, p. 114). It was held
for instance by the Court of Appeal in The King v. North(1)
that as the order of the judge of the consistory court of
July 24, 1925 was nade wthout giving the ~vicar an
opportunity of being: heard in his defence, the order ~ was
made in violation of the principles of natural justice and
was therefore an order nmade without jurisdiction and the
wit of prohibition ought to issue. But the wit does not
lie to correct the course, practice or procedure of an
inferior tribunal, or a wong decision on the nerits of the
pr oceedi ngs. It is also well-established that'a wit of
prohibition cannot be issued to a court or an inferior
tribunal for an error of law unless the error nakes it go
outside its

(1) [21927] 1 K B. 41 1.

572

jurisdiction (See Regina v. Conptroller-Ceneral of Patents
and Designs, (1) and Pari si enne Basket Shoes Proprietary Ltd.
V. Wyt e(2). A clear distinction nust therefore be
mai nt ai ned between want of jurisdiction and the manner in
which it is exercised. |If there is want of jurisdiction
then the matter is coram non Judice and a wit of
prohibition wll Ilie to the court or inferior tribuna
forbidding it to continue, proceedings therein in excess of
its jurisdiction.

The first proposition put forward by the appellant is that
the Conmi ssioner is a corporation sole and not a servant of
the Governnent and against a person acting in the capacity
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of a Comm ssioner the Governnent have no jurisdiction to
take disciplinary proceedi ngs. Reference was nade to s. 80
of the Act which states that "the Conmi ssioner shall be a
corporation sole and shall have perpetual succession and a
conmmon seal and may sue and be sued in his corporate nane."
It was argued that the acts and om ssions of the appellant
in his capacity as Conm ssioner cannot be questioned in any
di sciplinary proceedings as the Conmissioner is not a
servant of the Governnment subject to its admnistrative
control. Before exanmining this proposition it is necessary
to consider rule 4 of the Rules which states:
"4, Authority to institute proceedings and to
i npose penalty: -
(1) Wiere a nenber of the Service has
conmitted any act or omission which renders
himliable to any penalty specified in rule 3
(a) if _such act or omission was committed
before ~his appointnent to the service, the
Government under whombe is for the tine being
serving shall al one be conpetent to institute
di sci plinary proceedings against him and,
subj ect to the provisions of sub-rule (2), to
i mpose on hi msuch penalty specified in rule 3
as it ‘thinks fit.
(b) / if  such act or omission was commtted
after /his appointnment to the Service, the
Gover nment under whom such nenber was serving
at the tinme of the conm ssion of such act or
om ssion shall al one be conmpetent to institute
di sci plinary proceedi ngs against. him and
subj ect to the provisions of sub-rule (2), to
i npose on hi msuch penalty specifiedin rule 3
as it thinks fit and the Governnent under whom
he is serving at the tineof the institution
of such proceedings shall be bound to render
all reasonable facilities to the Governnent
instituting and conducting such proceedi ngs.
(1) [21953] 2 WL.R. 760, 765
(2) 59 CL.R 369.
573
(2) The penalty of dismssal, renoval  or
conpul sory retirenment shall not be inposed on
a nenber of the Service except by an order of
the Central Government.
It is not disputed that the appropriate Governnent has power
to, take disciplinary proceedi ngs agai nst the appellant and
that he could be renoved from service by an order of the
Central CGovernnent, but it was contended that l.A S
Oficers are governed by statutory rules, that any act or
omi ssion’ referred toin rule 4(1) relates only to an act or
om ssion of an officer when serving under the Governnent,
and that "serving under the Government" neans subject to
,the admnistrative control of the Governnent and that
di sci plinary proceedi ngs should be, therefore, on the basis
of the relationship of master and servant. It was argued
that in exercising statutory powers the Conmm ssioner was not
subject to the adninistrative control of the Governnent and
di sci plinary proceedings cannot, therefore, be instituted
against the appellant in respect of an act or omssion
conmmitted by him in the course of his enmployment as
Conmi ssi oner. W are unable to accept the proposition
contended for by the appellant as correct. Rule 4(1) does
not inpose any limtation or qualification as to the nature
of the act or omission in respect of which disciplinary
proceedings can be instituted. Rule 4(1)(b) nmerely says
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that the appropriate Governnment conpetent to institute
di sciplinary proceedings against a nenber of the Service
woul d be the Government under whom such nenber was serving
at the time of the comm ssion of such act or om ssion. It
does not say that the act or omssion must have been
conmitted in the discharge of his duty or in the course of
his enploynment as a Governnent servant. It is therefore
open to the Governnent to take disciplinary proceedings
against the appellant in respect of his acts or om ssions
which cast a reflection upon his reputation for integrity or
good faith or devotion to duty as a nmenmber of the Service.
It is not disputed that the appellant was, at the tine of’
the all eged m sconduct, enployed as the First Menber of the
Board of Revenue and he was at the sanme tinme performing the
duties of Comm ssioner under the Act in addition to his
duties as the First Menber of the Board of Revenue. In our
opinion, it is not necessary that a nmenber of the Service
shoul d ~have committed the alleged act or omssion in the
course! of discharge of his duties as a servant of the
CGovernment in order that it nmay formthe subject-matter of
di sci plinary proceedi ngs. In other words, if the act or
omssion is such as toreflect on the reputation of the
officer for his integrity or good faith or devotion to duty,
there is no reason why disciplinary proceedi ngs should not
be taken against himfor that act or onission even though
the act or omssionrelates to an activity in regard to
which there is no actual naster and ~servant relationship
To put it differently, the test is not whether the act or
omi ssion was conmitted by the appellant in the course of the
di scharge of his
574
duties as servant of the Government; The -test is  whether
the act or omission has some reasonable connection with the
nature and condition of his service or whether the 'act or
omi ssion has cast any reflection upon the reputation of the
menber of the Service for .integrity or devotion to duty as
a public servant. W are of theopinion that even if the
appel l ant was not subject to the adm nistrative control of
the CGovernnment when he was functioning as Commi ssioner under
the Act and was not the servant of the Governnent subject to
its orders at the relevant tine, his act or omission as
Conmi ssioner could formthe subject-matter of  disciplinary
proceedi ngs provided the act or omi ssion would reflect upon
his reputation for integrity or devotion to duty as a nenmber
of the Service. ,In this context reference nay be nade to
the following observations ,of Lopes, L. J. in Pearce v.
Foster (1)
"If a servant conducts hinmself| in a way
i nconsistent wth the faithful discharge of
hip duty in the service, it is msconduct
which justifies imediate dismssal. That
m sconduct, according to ny view, need not be
m sconduct in the carrying on of the service
or the business. It is sufficient if it s
conduct which is prejudicial or is likely to
be prejudicial to the interests or to the
reputation of the naster, and the naster wll
be justified, not only if he discovers it at
t he time but also if he di scovers it
afterwards, in dismssing that servant."
It was also contended by the appellant in this connection
that as the Comm ssioner was nade a Corporation sole under
s. 80 of the Act as a separate and independent personality,
he was not subject to the control of the Government and no
di sciplinary proceedings 'Could be initiated against him
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We do not think there is any substance in this argunment. It
is true that the Comm ssioner has been nade a Corporation
sole wunder s. 80 of the Act which states that t he
, Conmi ssioner shall have perpetual succession and a conmon
seal and may sue and be sued in his corporate nane. Section
81(1) of the Act provides for the establishment of a Fund
call ed ' The Madras Hi ndu Religious and Charitabl e Endowrents
Admi nistration Fund’ and further states that the Fund shal

vest in the Commissioner. It was argued for the appell ant
that the corporate entity created by s. 80 of the Act has a
separate |legal personality. But there is a juristic

di stinction between a Corporation sole and a ;Corporation
aggregate and the Corporation sole is not endowed with a
separate | egal personality as the Corporation aggregate. As
Mai tl and sai d:
"If our corporation sole really were an
artificial person created by the policy of nan
we ought to marvel at its i nconpet ence.
Unl ess customor statute aids it, it cannot
(1) 17 Q B. D 536, 542

575
(so we are told) own a chattel, not even a
chattel ~ real- A different and an equally

i nel egant device was adopted to provide an
owning ‘“subject’ for the ornanments of the
church ;and the nminister thereof-adopted at the
end of the Mddle Ages by Iawers who held
t hensel ves debarred by the t heory of
corporations fromfrankly saying that the body
of parishioners’is a corporation aggregate.
And then,  we -are also told that in al

probability a corporation sole ' Cannot enter
into a contract except with statutory
authority or as incidental to an interest in

land .......... Be that as it nmay, t he
eccl esi astical corporation sole is no juristic
person’; he or it (is either natural / man or

juristic abortion.™ (See ’'Sel ected Essays of’
Mai tl and" pp. 100 & 103).
Keeton has al so observed as follows
"It was a device for_ transmtting rea
property to a, succession of persons w thout
the necessity for periodic. conveyances. It
was never intended that this device shoul d be
erected into a psychological person wth a
devel oped existence of its own In-dealing
with a corporation sole, the courts have
never treated it as a conception (simlar in
essential characteristics to a corporation
aggr egat e. They have restricted its " utility
to the transmi ssion of real, or exceptionally,
by custom as in Byrd v. WIford, and now by
statute, personal property fromone hol der of
an office, lay or ecclesiastical, to his
successor" (See 'Elenentary Principles of
Jurisprudence’ by Keeton, 2nd Edn. pp. 155 &
162)."
We accordingly reject the contention of the appellant that
the Comm ssioner has a separate |egal personality as
corporation sole wunder s. 80 of the Act and that he is
exenpt fromdisciplinary proceedings for any act or om ssion
conmitted in his capacity as. Conmi ssi oner. In our
opi nion, the object of the legislature in enacting ss. 80
and 81 of the Act was to constitute a separate Fund and to
provide for the vesting of that Fund in the Commi ssioner as
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a corporation sole and thereby avoid the necessity of
periodi c conveyances in the transnission of title to that
Fund.

W next proceed to exanine the contention of the appell ant
that the Conm ssioner was exercising a qguasi -judicia
function in sanctioning the | eases under the Act and his
orders cannot therefore be questioned except in accordance
with the provisions of the Act. The proposition put forward
was that quasi-judicial orders, unless vacated under the
provisions of the Act are final and binding and cannot be
guesti oned by the executive Government through disciplinary

proceedings. It was argued that an appeal is provided under
S. 29(4) of the Act against the order of the Commi ssioner
granti ng.
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sanction to a lease and that it is open to any party
aggrieved to file such an appeal and question the legality
or correctness of the order of the Comm ssioner and that the
Governnment also may in revision under S. 99 of the Act
exam ne. the correctness or legality of the order. It was
said that solong as these nethods were not adopted the
Government could not institute disciplinary proceedings and
re-examine the legality of the order of the Comm ssioner
granting sanction to the | eases.
The first part of charge No.1l was that the appellant in
utter disregard of the provisions of the Act and the Rules
made thereunder, passed orders sanctioning the |eases, in
the cases nentioned in the statenent of allegations. The
rel evant portion of the allegation reads as follows:
"You were the Commissioner H R & C E
(Adm.) Departnent from 1-2-1957 to 19-10-62.
Under section 29 of the Madras H ndu Religious
and Charitable Endowrents Act of 1951, any
exchange, sale or nortgage and any | ease for a
term exceeding 5 years of any i movabl e
property belonging toor given or endowed for
the purpose of any religious institution shal
be null and void unless it is sanctioned by
t he Conmi ssi oner as. being necessary or
beneficial to the institution. Under the
proviso to the section, the particulars of the
proposed transactions shall be published at
| east in one daily newspaper inviting
obj ections and suggestions with respect. to
t he proposal s and the suggesti ons and
obj ecti ons, if any, received shoul d be
considered by the Conmissioner before the
sanction is accorded. By the rules nmade under
section 29, clauses (1) and (3) of the /Act,
notice of the proposals for a lease for a
period exceeding five years of i-mMmmovabl e
property belonging to a religious institution
shal |l contain particulars of the nature of the
proposed transaction, the correct description
of the properties and information regarding
the survey nunber, extent and boundaries, the
probable price or the rental as the case my

be. The rul es nade under section 100(2) of
the Act provide that all |eases of |[|ands,
bui | di ngs, sites or other imovable properties
and rights bel ongi ng to a religi ous

institution shall be made by public auction.
Leases ot herwi se than by public auction should
not be resorted to except with the previous
sanction of the Deputy Comm ssioner. It
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follows fromthe above that the proposals for
| easing out the Devaswom |l ands have to be
initiated by the Trustee or the 'Fit Person

and that such |eases have ordinarily to be
granted only by auction. in exceptional cases,
| ands may be | eased out by the trustee w thout
auction subject to the previous sanction of
the Deputy Comm ssioner. This provision does
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not, however, authorise the Comm ssioner, to
di spose of lands without auction. His duty is
to give notice of the proposal which my be

recei ved from the trustee, to call for
obj ections ~ and suggestions and to accord
sancti on i f he is satisfied t hat t he

transaction -is  beneficial to the Devaswom
After the Comm ssi oner accords sanction
further ~ steps for |easing out the | ands have
to be taken by the trustee who is the |essor
and the proposed |essee. Contrary to the
above provi sions |eases were sanctioned by you
in the follow ng cases.
It is apparent that the first part of charge No.1l read with
the relevant allegations is that in utter disregard of the
provisions of s./29 of the Act and the Rules and w thout
being satisfied that the |eases were  beneficial to the
Devaswons the appellant sanctioned themand this action of
the appellant discloses msconduct, irregularity and gross
reckl essness in the discharge of his official duties. The
charge is therefore one of ~msconduct and recklessness
di scl osed by the utter disregard of the relevant - provisions
of s. 29 and the Rules thereunder in sanctioning the |eases.
On behalf of the respondents it was argued both by M.
Sarjoo Prasad and M. Bindra that the Conmi ssioner was not
di schargi ng quasi-judicial functions in sanctioning |[|eases
under s. 29 of the Act, but we  shall proceed on the
assunption that the Conm ssioner was performng quasi-
judicial functions in granting |eases under s. 29 of the
Act . Even upon that assunption we are satisfied that the
CGover nirent was entitled to institute di sci plinary
proceedings if there was prima facie material for show ng
reckl essness or msconduct on the part of the appellant in
the discharge of his official duty. It is true that if the
provisions of s. 29 of the Act or the Rules are disregarded
the order of the Commissioner is illegal and such an order
could be questioned in appeal under s. 29(4) or in revision
under s. 99 of the Act. But in the present proceedi ngs what
is sought to be challenged is not the correctness or. the
legality of the decision of the Conm ssioner but the conduct
of the appellant in the discharge of his duties as
Conmi ssi oner. The appel | ant was proceeded agai nst - because
in the discharge of his functions he acted in utter
di sregard of the provisions of the Act and the Rules. It is
the manner in which he discharged his functions that is
brought up in these proceedings. |In other words, the charge
and the allegations are to the effect that in exercising his
powers as Conmi ssioner the appellant acted in abuse of his
power and it was in regard to such msconduct that he is
being proceeded against. It is manifest therefore that
though, the propriety and legality of the sanction to the
| eases may be questioned in appeal or revision under the
Act , t he CGovernment is not precl uded from taking
disciplinary action if there is proof that the Conm ssioner
had acted in gross recklessness in the discharge of his
duties or that he failed to act honestly or in good faith or
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that he onmtted to
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observe the prescribed conditions which are essential for
the exercise of the statutory power. W see no reason why
the CGovernment cannot do so for the purpose of showi ng that
the Conmi ssioner acted in utter disregard of the conditions
prescribed for the exercise of his power or that he was
guilty of m sconduct or gross negligence. We are
accordingly of the opinion that the appellant has been
unabl e to nake good his argunent on this aspect of the case.
We pass on to consider the next contention of the appellant
that the first part of charge No.1 is not sustainable
because the only rules said to have been violated was the
rule regarding auction. It was argued that the rule
regardi ng auction did not apply to long-termleases falling
within the scope of s. 29(1) of the Act and the first part
of charge No.1 was therefore not sustainable. W are unable
to accept this argument as correct. The statement of
al | egati ons in respect of charge No.1l sets out the
provisions ~of s. 29 of the Act, the rules made under cls.
(1) & (3) of that section and the  rules nmade under s.
100(2)(m of the Act and it says that contrary to the above
provisions |eases were sanctioned. Rule 1 of the Rules
framed under s. 100(2)(m of the Act reads as follows:

"Al'l / leases of lands, buildings, sites and
ot her i movabl e properties and rights
bel onging to a religious institution shall be

made . by public auctionheld in the places in
whi ch the properties are situate or the rights
exi st . The Deputy Conmm ssioner may if he is
satisfied that in any case the holding of an
auction at a place other than the one in
which, the properties proposed to be ' |eased
are situated will ~not _be detrinental to
securing a proper-bid, permt such auction
but no auction shall be held in a village
situated in a district other than the one in
which the property is situate."
It was argued on behalf of the respondents that all /|eases
had to be nade by public auction and the Commi-ssioner had no
authority to sanction any |eases w thout auction and that
the power to waive the public auction is given to the Deputy
Comm ssioner and not to the Conm ssioner under rule 9. In
this connection reference was nade by the appellant-to rule
2(2) which provides that auction is to be conducted in the
case of a lease for a period of one year or nore within one
nmonth, and in the case of a | ease for a period of 1ess than
one year, wthin 15 days after the date of the trustee's
deci sion regarding the period for which the | ease should be
gi ven. It was said that it would be inpossible to conduct
an auction in such a case within one nonth of the  date of
the trustee' s decision because a m ni mum period of 30 days
is prescribed between the notice and hearing of objections
under s. 29. It was said that some nore time  wll
necessarily have to be allowed for the trustees to send an
579
application after they decide the period of the |ease and
for the Conmm ssioner to issue the notice himself and to
conmuni cate his ,sanction to the trustees.” W do not think
there is any substance in this argunment because it is open
to the trustee to hold the auction in the first place under
Rule 1 even in the -case of a lease for a period over 5
years and then send the proposal to the Conmi ssioner for
sanction. We are accordingly of the opinion that Rule 1
made under s. 100(2)(n) of the Act providing for auction




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 16

applies to |eases for over 5 years under s. 29 of the Act
and the Comm ssioner had therefore no authority for
sanctioning any |eases without auction under s. 29(1) of

the. Act. |In other words, Rule 1 requiring public auction
framed under s. 100(2)(m covers all |eases and there is no
exception in respect of |eases exceeding 15 years falling
within the scope of s. 29(1) of the Act. We accordingly

reject the argunment of the appellant on this aspect of the
case.

As regards the second part of charge No. 1, it was argued by
the appellant that there was no prohibition in the Act for
the Conmi ssioner to hinmself initiate the proposal for |eases
and therefore the charge cannot be sustained. The question
for consideration is whether the Conmi ssioner could initiate
a proposal for lease in favour of a specified individua
with all the terms and conditions. It is not disputed by
the appellant that the trustee is the proper person to
initiate a proposal for |ease of the trust properties, but
it is argued that under s. 20 of the Act the Conmi ssioner
can make specific proposals for |leases and that he (:an
hi nsel f sanction themunder s’ 29. The first part of s. 20
speaks of the general superintendence and control of the

Conmm ssioner over the admnistration of all religious
endowrent s. The section goes on to state that. such
superintendence and control shall include. the power to pass

an order which may be necessary to ensure that such
endowrents are properly adninistered and their incone is
really appropriated for the purpose for which they were
founded. In our opinion, the |anguage of this section does
not suggest that the Conm ssioner hinself is vested with the
power to mnmke specific proposals for |eases of trust
properties. Under s. 29 of he Act the Conmm ssioner is given
a specific power to accord sanction. in for  any alienation
and for leases for a termexceeding 5 years. That '@ section
inplies that the proposals for leases nust originate from
the trustees and not from the Conm ssioner hinself and that
the only function of the Conmi ssioner is to accord /sanction
to’ such proposals. |If the language of s. 20 is understood
as suggesting that the Comm ssioner has power to initiate
proposals it would nean that the Conmissioner  hinmself nay

sit in judgment over the proposals initiated by him I't
cannot be supposed that the |egislature contenplated such a
consequence. In this context it is necessary to renenber
that wunder the general Ilawthe trustee is the person
conpetent to nmke alienation or grant |ease of Devaswom
properties. It is true that the

Sup d/67-8
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| egi sl ature has put a restriction on the power of alienation
and the power of granting leases by s. 29 of the Act, but
the statutory restriction on the power of the trustee should
not be interpreted in such a way as to abrogate all his
power in respect of alienation or. |ease. We are
accordingly of the opinion that the Conm ssioner has  no
power to initiate specific proposal for |ease of the trust
properties and the argunment of the appellant on this point
nust be rejected

The third part. of charge No.1 is not a separate charge but
could be enquired. into along with other parts of charge No,
1. As regards charges 2, 3 and 4 it is not shown on behalf
of the appellant that there is any defect of jurisdiction
and that the respondents-cannot proceed with the inquiry.
The next question to be considered is whet her t he
di sci plinary proceedi ngs agai nst the appellant were validly
instituted as required by Rule 4(1)(b) of the Rules. It was
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submitted by the. appellant that there was no formal order
of the Governnent for instituting these proceedings. For
the respondents it was contended that the question is barred
by res judicata by reason of the decision of the Kerala High
Court in S. Covinda Menon v. State of Kerala.(1l). In that
case, the order of suspens on was chall enged by the appel-
lant by a wit petitionin O P. No. 485 of 1963 -which was
di smssed by Vaidialingam J. Against that decision the
appel l ant ' preferred an appeal which was disnmissed by the
Di vision Bench. It was contended by the appellant that the
only issue considered in that case was whet her the appell ant
could be suspended before the charges were framed and the
rule of res judicata was not applicable. W shall assune in
favour of the appellant that the question is not barred by
res judicata. Even so, we are of the opinion that to there
is no substance in-the contention of the appellant that
there was no valid institution of t he di sci plinary
proceedi ngs under rule 4(1). A perusal of the order of the
Governnment, Ex.P-1 "would itself indicate that disciplinary
proceedings had been initiated against the "appellant.
Exhi bit P-1 reads as foll ows:

"The Gover nnent have recei ved severa

petitions con-' taining serious alleptions of

of ficial m sconduct against Shri S. Govinda

Menon, I.A'S. First Menber, Board of Revenue
and fornerly Conm ssioner, Hi ndu Religious and
Charita-. ble Endowrents (Adm ni stration).

Prelim nary enquires, caused to be conducted
into the allegations have shown prinma facie,
that the officeris guilty of corruption,
nepotism -and other irregularities of a grave
nat ure. The Kerala Hi gh Court had al so
occasion to coment on the  conduct | of the
officer in their judgnent in OP. | 2306/62
delivered on - _12th February 1963. The
judgnent begins with the

(1) [1963] K L.T. (1162.
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observation that 'this case, if it has served
little el se, has served to expose a

disquieting state of affairs regarding the
di sposal of valuable forest lands belonging to
a religious institution knowmm as the Sree
Pul pal Iy Devaswom of which | trust due notice
will be taken by the conpetent authority in
the interests of the public administration and
the preservation of our forest wealth no |ess
than in the interests of this particular
institution’.

The judgnent in the above case and t he
prelimnary report of the X-Branch police have
disclosed the following, grave charges of
serious irregularity and official m sconduct
on the part of the accused or

The detailed enquiry into the charges by the
X-Branch is in progress. The evidence in the
case has to be collected froma |arge nunber
of officers who are subordinate to the accused
officer in his capacity as First Menber of the
Board of Revenue. 1In the interest of the
proper conduct of the enquiry it is necessary
that the officer should not be allowed to
continue in that post. Having regard to the
nature of the charges against the officer and
the circunmstances the proper course would be
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to place him under suspension. Shri S.
Govinda Menon |.A'S. First Menber Board of
Revenue, is therefore placed under suspension
under Rule 7 of the Al India Services
(Discipline and Appeal) Rules 1955 till the
di sciplinary proceedings initiated against him
are conpleted."

A perusal of this docunent shows that the Governnment had

accepted the proceedings taken in, the matter wuptil that
date and had decided to go forward with the disciplinary
pr oceedi ngs. In our opinion, thereis no formal order

necessary to initiate disciplinary proceedings under Rule
4(1) of the Rules and the order of the State Governnent
under Ex. P-1 nust be deened to be an order under Rule 4(1)
of the Rules initiating disciplinary proceedings.
It was lastly subnmitted, that the order of suspension of the
appel | ant dated March 8,1963 is not in conpliance with Rule
7 of the Rules which states:
"7. Suspensi on during di sciplinary
pr oceedi ngs
(1) If having regard to the nature of the
charges and the circunstances in any case,
t he Gover nirent whi ch initiates any
di sci plinary proceeding; is satisfied that it
is necessary or desirable to place under
suspensi on the nmenber of the Service against
whom | such proceedings are started t hat
Governnment may-
582
(a) if the menber of the Service is serving
under it pass-— an order placing him under
suspensi on, or
It was pointed out that definite’ charges were franed on
June 6, 1963 and the Government had not authority to
suspend, the appellant before the date of frami ng charges.
Ref erence was nmade to Rule 5(2) which states:
"5..(2) The grounds oil which it is proposed 'to take
action shall be reduced to the formof a definite charge
or charges, which shall be communicated to the nmenber of
the Service charged together with a statement ~of the
all egations on which each charge is based and of any
other circunstances which it is proposed to take -into
consi deration in passing orders on the case."
It was argued by the appellant that the word "charges" which
occurs in Rule 5(2) and Rule 7 should be ~given the sane
meaning and no order of suspension could be passed under
Rul e 7 before the charges are framed under Rule 5(2) agai nst
the appellant. We do not think there is any 'substance in
this argument. Rul e 5(2) prescribes that the grounds on
which it is proposed to take action shall be reduced to the
form of a definite charge or charges. Under rule  5(3) a
menber of the Service is required to submit a witten
statement of his defence to the charge or charges. The
fram ng of the charge under Rule 5(2) is necessary to enable
the nenber of Service to neet the case against him The
| anguage of rule 7(1) is however different and that rule
provides that the Governnent nmay place a nenber of the
Service under suspension "having regard to the nature of

-the charge/charges and the circunmstances in any case" if
the Governnent is satisfied that it is necessary to place
hi m under suspensi on. In view of -,he difference of

| anguage in Rule 5(2) and Rule 7 we are of the )pinion that
the word "charges" in rule 7(1) should be given a wider
nmeani ng as denoting the accusations or inputations against
the nmenber of the Service. We accordingly reject the
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argunent of the appellant on this aspect of the case

For the reasons already expressed we hold that the appellant
has nade out no case for the grant of a wit of prohibition
under Art. 226 of the Constitution and the majority judgnent
of the H gh Court of Kerala dated January 5, 1966 is correct

and this appeal nust be dismissed. 1In the circunstances of
the case we do not nmke any order as to costs.
R K P.S. Appeal dism ssed.
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