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ERISHAM CHANDER DUTTA (SPICE) PVT. LTD.
v
COMMERCIAL TAX OFFICER AND ORS.

FEBRUARY 23, 1994
[B.F. JEENAM RECDY AND L.L. HANSARLA, JJ.]

West Bengal Salex Tax Act, 1954—Sectic:s 4 25—Newipicaiions No.
885-F,T. daiad 1.5.1055 and N 1815 F.T. dated 10.5.19%3—W ot black and
white fiepper powdz—=TVhole tnmeric and qumesic peavder—Sales Tax—Ex-
ibility of—Held whole black and white pepper and pepper powder are the same
pands=Becaise of desovipiion of vhole temeric and aumoric powder in boih
notifications in same manner as dlack: and white peppen,whole unmeric and
furmeric poveder must also be treated as same goonds.

Words and Phrases—that is (o say=—Occuring in clases {2) and (3)
of Naifficaticn No. S85-F.T. dated 10.5. 1955 issved undzr 5.25 of the West
Bengal Sales Tav Act, 1955~Interpratation of.

By notification No. 885-F.T. dated May 1,1953 issued under 5.25 of
the West Bengal Sales Tax Act, 1954, turmeric and pepper were brought
under the purview ol the Act. By another notification No., 1915-F.T. dated
May 10,1963 isued under s.4 of the Act, the rates of tax on these com-
modities were prescribed. Under the Act, (he tax was a single point tax
leviable at the first point of sale. The revenue imposed tax on the sale of
pepper powder and turmeric powder. The appellant, who purchased
whole black pepper and whole turmeric and converted them into pepper
powder and turmeric powder for sale, cortended that pepper and pepper
powder and similarly turmeric and twrmeric powder, being one and the
same thing, were not exigille to tax since whole pepper and whele turmeric
had suffered tax when they were sofd to him. The Revenue rejected the

claim holding that pepper and pepper powder and similarly turmeric and

turmeric powder were two different goods. The West Bengal Taxation
Tribunal upheld the view of (h= Revenue. The appellant filed the appeal by
special leave.

Allowing the appeal, this Court
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HELD: 1.1 Whole black and white pepper and pepper powder are the H
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same gouds, whether applying the functional test or the test of com-
mon/commercial pariance, The anaiogy of paddy and rice or of wi:eat and
wheat powder is not apt. Nobody consumes paddy as it. Similarly, no one
cats wheole wheat. They are consumed after milling them into rice or flour,
as the case may be. But so far as the pepper is concerned, it is used equally
in whole as well as powder form, Therefore, the entry in Notification No.
885-T.F. dated 1.5.1955 speaks of ‘Black and white pepper - whole, broken,
ground or powdered or of any other form or description whatsoever’,
Further, the reference of black and white pepper in Notification No. 1915,
‘as specified in Notification No. $85° means black 2nd white pepper,
whether whole, powdered, broken or in any other form. [128-B-D}

1.2 The position of turmeric and turmeric powder is not identical,
applying the functional test. But inasmach as turmeric is also described
in Notification No. 885 in the same man wer as black and white pepper and
also because Notification Neo. 1918 refer's to it with reference to the said
carlier Notification, turmeric and turmeric powder must also be treated
as same goods. {128-E]

Rajasthan Flour Mills Association: v, State of Rajasthan, {1993} 3
SCALE 600, held inapplicable.

Alladi Venkateshwarle v, State of Andhra Pradesh, 41 S.T.C. 394;
Comunissioner of Sales Tay, Lucknoy v. D.S.Bist & (s, {1980] 1 S.C.R.
8§93, Ganesh Trading Company, Kamal v. State of Haryana, 32 S.T.C. 623
and State of Kamataka v. Raghuram Sheity, 47 S.T.C. 369, referred to.

2. In items (2) and {3) of Notification No. 835-F.T., the words ‘that
is to say’ scem (o refer to the botanical e pression following the said words,
and they cannot, by any streich of imagination, be taken to indicate that
broken, powdered or any other form of pepper are different goods from
pepper. [129-A]

CIVIL APPELLATE JURISDICTION: Civil Appeal Nas. 1211-13
of 1992.

From the Judgment and Order dated 15.591 of the West Bengal
Taxation Tribunal, Calcutta, in Cage No. RN, 207(T), 603(T),60T) of
1988. -
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Dr. Shankar Ghosh, Gopal Chakravarthi, K.P. Ghosh and Ms. Kum
Kum Sen for the Appellant.

Santoch Hegde, Dilip Singh and I.R. Das for M/s. Sinha and Da; for
the Respondents.

The Judgment of the Court was deliveresd by

B.P. JEEVAN REDDY, J. In this appcal preferred against the judg-
ment of the West Bengal Taxation Tritwnal, the question is whether sales
of turmeric powder and pepper powder obtained from whole turmeric and
whaole pepper are exigible ¢ sales tax under West Bengal Sales Tax Act,
1954 (1954 Act). The principal Aci levying sales tax in the State of West
BEengal, of course, is the Bengal Finance (Sales Tax) Act, 1941. By a
Notification No, S85-F.T. dated May 1, 1935, izsued under Section 22 of
the 1954 Adt, the Governor of West Bengal specified and natified certain
commadities including turmeric and pepper, wih the result that the said
commadities ceused to be governed by the 1941 Act and came within the
purview of the 1954 Act. The Notification, in so far as it is relevant, reads
thus:

"Nin 285-F.T. ~ Ist May, 1955, — Whereas the Gavenor is of opinion
that it would be in the public interest that the commadities men-
tioned below, being commadities liable hitherto to taxation under
the Bengal Finance (Sales Tax) Act, 1941 (Bengal A,:t'_\’l'of 1941),
should be taxed under the West Bengal Sales Tax Act, 1954 (Weat
Bengal Act IV of 1954);

Now, therefore, in exercise of the power conferted by section
25 of the West Bengal Sales Tax Act, 1954 (West Bengal Act IV
of 1954), the Governor is pleased hereby to specify such com-
madities under that section.

The commadities referred to abave:

(1) (Omitted as unnecessary).

(2) black and white pepper, known as gol mirch, that is to say, the
berry of the plant "piper Nigrum", whale, broken, ground or pow-
dered, or of any other form or description whatsoever;

(3) Turmeric, known locally as haridra or halud, that is to say, the
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A prosluct ubfdll‘l ed from the plant "Corcums Longs”, whoie, broken,

ground or powdered, or ,my-'lh r from or dezoripiion whatzoever;

(4) (Omitted as unnecessary);
(5) (Omitted as unnccessary)."

By another MNotification No.1915-F.T. Jated May 10, 1963 issued
under Saction 4 of (he 1054 Act, the Govarnar of West Ben, 2al notified the
rates of tax an several commodities including black and white pepper and
turmeriz. In so far as it is relevant, it reads thus:

C "No.1915-F.T.—10th May, 1963.—In ¢rercise of thz power con-
ferrid by section 4 of the West Bengal Sales Tax Act, 1954 (Weat
Eengal Act IV of 1954), the Governes iz pleazed hereby to 6x in
reapect of the nobfied commeaditics -, zcifi -J in column 2 of the
table below, the rates cpecified in the corvesponding entries in

D column 3 of the zaid table as the rates at which (ax under the said
Act shall be paid by a dealar on his tucnover.

Table
SLNu. Natified commodity Rate of tax
E 1, 2| (Omitted a5 vinecessary).
&3
4, Eetel-nuts, black and white Pepoer, Turmcric, F
Cloves and Cinnaamon or Cazsia, as specified in | our Per
centum

notificaiion No.£ES- F T, dated 16 Mav, 1935,

_F IR N {5) 4o (36) == (Onviiiad & S Unnece ,s_:er/) B
Thic will take effect from the 10th day of May, 1963."
(Emphasis supplied)
G

1t is the common case of the partics before vz that under the 1954
Act, the tax is a single point tax laviable at the fict point of cale.

The appellant says that he purchases whols black pepper and vhole
turmeric within the State of Weet Bengal and converts them into pepper
H powder and turmzric powder for zale, Hiz contention ic that black pepper
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and pepper powdzr and cimilarly (urmeric and turmeric powder are one
and the same goods and inasmuch a3 whole black pepper and whole
turmaric suffored tax wher it was sold by the selling dealer o the appellant,
the powders derived from them are not cdgible 1o tax when sold by him.
For the came reason, he seve, he n2ed noi register himself as s dealer under
the Act. The dzpariricat, however. tool: the view that pepper and pepper
powder and cimilarly, (ur 1eric and rmeric powdzr are difierent goods
and, therefore, the peppe powder and turmeris powder when sold Ly the
appellant are exigible to tax. The Tribunal has upheld the contemtion of
the Revenue.

Dr. Shanker Ghaosh, learned counsel for the appzllant relied upon
the decizions of this court in Alladi Venkateslovarhi v. Staie of Andhra
Pradesh, 41 S.T.C. 204 and Conunissioner af Sales Taw, Lucknew v, D.S.
Eist & Ors.,, [1990] 1S.C R, 393 in suppert of his submission that pepper
and peppesr powder and (urmeric and turmeric powder are one and the
same good:. He submitted that pepper is sometimes uzed in its original
form and sometimes in its powdesed fona, Similarly, turmeric is also used
semetimes in its original fonn and sometimes after converting it into
powder. Accerding (o l2arned counzzl, pepper powder is but a form of
pepper and similarly (urmcric powder iz bat only a form of turmeric. They
are ot diferent goods. Counzel cubmitted that just as parched rice and
puffed rice are different forms of rice (Aladi Venkateshwarhs), so is the
peppei powder a form of pepper and turmeric powder a form of (urmeric.

The learned counsel for the State of West Bengal, on the other
hand, cubmitted that pepper and pepper powder and similarly turmeric
and turmeric powder are two Jifferent goods juzt as wheat and wheat-flour
are different goods. The learned counsel relied upon the recent decizion
of thiz court in Rajasthan Flour Mills Asiociution v. State of Rajasthan,
[1993] 3 SCALE 600 in support of hiz szubmission. He alio rclied upun the
decisions of (his court in Ganesh Trading Company, Kaomal v. State of
Haryana, 32 ST.C. 623 and Stute of Kamatala v. Raghuram Shetty, 47
S.T.C. 369. In the futter caze, learned counsel pointed oug, it has been held
that when wheat is ground into flour, wheat i conzumed in the manufac-
ture of wheat-flour and a different product emerges and similarly, when
wheat-flour is bakéd az a bread,thereemerges yet another different goods.

Learncd couns:l, thetefore, subaitted that on the came analogy when H
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pepper and turmeric are ground iato powder. they change their shape and
emerge as different goods.

We are of the opinion that so far as whole black and w’te pepper
and pepper powder is concerned, they are the same goods, whether
applying the functional test or the test of common parlance/commercial
parlence. The analogy of paddy and rice or of wheat and wheat powder
is not apt. Nobedy consumes paddy as i is. Similarly. no one eats whole
wheat. They are consumed after milling them into rice or flour, as the case
may be. But so far as tha pepper is concerned, it is used equally in whale
as well a5 well powdered form. It is for this reason perhaps that the
entry in Nodificotion No.SS3-F.T. dated May 1, 1955 speaks of "Black and
white pepper-whole, broken, ground or powdered or of any other form or
desciiption whatsoever”. It is equally significant that the Natification
No.1215-F.T. dated May 10, 1963 refers to these commodities “as specified
in Noiijication NoS35-F.T. dated 1st May, 1955" Black and white pepper
"as specified in Notification No.SS3" means black and white pepper,
whether whole, powdered, broken or in any «ther form.

So far as turmeric and turmeric powder is concerned, the position is
not identical, applying the functional west. But inasmuch as twrmeric is also
described in Notification No.S85 in the same manner as black and white
pepper and also because Natification Ne.1915 refers to it with reference
to the said earlier Notification, we are inclined (o say that turmeric and
turmeric powder must also be treated as same gonds.

Sri Santosh Hegde, learned counsel for the State of West Bengal
submitted that the use of the words "that is o say” in iteros (2) and (3) in

. Netification-No.-855-F T serve’ 1o ‘indicate” ihat brokén, giound or pow-

dered pepper is different from pepper. Support is sought to be derived
from the decision of this court in Rajasthan Flour Mills Asxociation where
the meaning of the said words was dealt with reference (o Section 14(i) of
the Central Sales Tax Act. It was held in the said decision that the said
word: had the effect of limiting the operation of Section 14t the goods
specifically mentioned thereunder and nat (o their products. In other
words, it was held that when Section 14(i) (iii) mentioned wheat, it meant
wheat alone and not the products of wheat like flour, maida and suji. We
do not see how the said decision assists the argument of the learne
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counsel. In items (2) and (3) of Notification No.S35-F.T., (he words "that
is to say” seem to refer to the botanical expression {ollowing the said words.
Be that as it may, the said words cannat, by any stretch of imagination, be
taken 10 indicate that broken, powdered or any other formn uf pepper are
different goods from pepper.

The appeals are allowed accordingly. The judgment of the West
Bengal Taxation Tdibunal is set : side. There shall be no order as to casts.

R.P. . Appeals allowed.



