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ACT:

Constitution of India, 1950, arts. 13, 14, 21-Special Tribuna
Regul ation (V of 1358-F, Hyderabad)-Trial under Regulation
conmenced before 26th January, 1950-Trial continued after
t hat date-Validity of convi ction- Regul ati on, whet her
di scrimnatory and void-Question whether di scrimnatory
provisions were applied in fact after 26th January, whether
rel evant.

HEADNOTE

The Mlitary CGovernor of the Hyderabad State pronul gated on
Cctober 30, 1948, a Regulation called the Special Tribuna
Regul ation,V of 1358 Fasli, under which a Special Tribuna
was constituted consisting of three nmenmbers appointed by the
Mlitary CGover nor . The Regulation provided that the
Mlitary Governor may, by general or special order, direct
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that any offence or class of offences should be tried by
such Tribunal, and the procedure for trial laid down in the
Regul ation differed fromthe provisions of the Hyderabad
Crimnal Procedure Code in the following mate. tria
particulars anong others, viz., the Tribunal had power to
take cogni sance of offences without commttal, there was no
pro. vision for trial with jury or assessors, the |anguage
of the Tribunal was to be English, only a nmenorandum of the
evi dence need be taken, there was no provision for de novo
trial on change of personnel, and there was no provision for
transfer,revision or confirmation of sentences. The cases
against the petitioners, who were charged wth rioting,
dacoity, arson and other offences, were, directed to be
tried by the Special Tribunal on Cctober 6, 1949. The
accused were convictedin Septenber, 1950, and the convic-
tion on” sone of the charges was upheld by the Hi gh Court on
appeal in April, 1951. The accused appealed to the Supremne
Court and al so applied under art. 32 of the Constitution of
India for quashing the orders of the Hi gh Court, and the
Speci al = Tribunal~ on the ground that the Special Tribuna
Regul ati on becane void on the 26th January, 1950, as its
provi si ons contravened articles 14 and 21 of t he
Constitution which cane into force on that date, and the
continuation of the trial and conviction of the petitioners
after that date was illegal :
Hel d, per PATANJALI® SASTRI C. J., MJHERJEA and CHANDRA-
SEKHARA Al YAR JJ. (BOSE and GHULAM HASAN JJ.  dissenting) -
(i) Article 13 of the Constitution have had no retrospective
ef fect and, even
77
590
though sonme of the provisions of the -inmpugned Regulation
contravened art. 14, the Regulation nmust be held to be valid
for all past transactions and for enforcing rights and
liabilities accrued before the advent of the Constitution,
and on this principle the order  made by the Mlitary
Governor referring the cases to the Special Tribunal cannot
be inpeached, and the Special Tribunal nust be deened to
have taken cognisance of the cases properly and its
proceedings up to the date of the coming in—of the Con-
stitution rmust be regarded as valid.
(ii) I'n a case like this where part of the trial could not
be challenged as bad, it is incunmbent on the court to
consider, first, whether the discrimnatory provisions  of
| aw coul d be separated fromthe rest and even wi thout them a
fair nmeasure of equality in the matter of procedure could be
secured to the accused and secondly, whether the  procedure
actual ly followed did or did not proceed upon the
discrimnatory provisions. A nore threat or possibility of
unequal treatnment is not sufficient to invalidate the
subsequent proceedi ngs.
(iii) On the facts the accused had substantially the
benefit of a normal trial, though there were deviations in
certain particulars and the conviction of the petitioners
could not be set aside nmerely because the Constitution  of
India cane into force before the completion of their trial
BOSE J.-(i) Under Art. 13 (1) of the Constitution a tria
cannot be legally Continued after the Constitution on the
basis of a |law which of fends the fundanental provisions of
the Constitution and therefore which, though good when nade,
would have been bad if it had been passed after the
Constitution, because the nost vital part of a trial is its
concl usion and therefore a conviction after the Constitution
based on matter, or as a result of procedure, which is
abhorrent to the Constitution would be bad. This is not
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giving, retrospective effect to the Constitution because the
conviction in such a case is after the Constitution and
would be based on matter which offends its fundamenta
guar ant ees.

(ii) In testing the validity of alawit is irrelevant to
consi der what has been done under it, for a law is either
constitutional or not and its validity or otherwi se cannot
depend on what has been acconplished under its provisions.
(iii) The provisions of the Special Tribunal Regulation
which confer an unfettered discretion on the Mlitary
CGovernor to direct any case or cases to the Tribunal without
l aying down any basis for classification of the cases, the
absence of conmittal proceedings, the deprivation of the
rights of revision and transfer and of the right to a de
novo trial, the right of the Tribunal to adopt a summary
procedure, and in particular the elimnation of the Urudu
| anguage which is the Court |anguage of Hyderabad and of the
right +to have sentences confirned, are all discrimnatory
provi sions; nobst _of these provisions cannot be separated
fromthe

591

good portions of the Regulation. The whole Regul ation
therefore becane void on the 26th of January, 1950, end the
trial of the petitioners after that date was under a void
law,there was also discrimnation in fact after the @th
January as the proceedi ngs were conducted in English even
after that date. The conviction of  the petitioners was
consequently ill egal

GHULAM  HASAN J.-The discrimnatory provisions of t he
Regul ation stood in the way of the petitioners even after
the 26th January, 1960, and prevented them from exercising
their right to apply for bail, for transfer or for  revision
and this was quite sufficient for holding that t he
Regul ation violated art. 14 and was therefore void '\ under
art. 13. The question whether the discrimnatory provisions
were in fact applied to the petitioners’ cases after the
26th January, 1950, was irrelevant. The discrimnatory
provi sions are not severable fromthe rest of the Regul ation
and the trial held under the Regulation was therefore void
under art. 13 read with arts. 14 and 21 and the conviction
of the petitioners was illegal

Anwar Ali Sarkar v. The State of West Bengal ([1952) S.CR
284), Lachmandas Kewalram Ahuja v. The State of ~Bonbay
([1952] S.C.R 710) explained and di stingui shed.

JUDGVENT:

ORIG NAL JURI SDI CTION. Petitions Nos. 172 and 368 of /1952
under Art. 32 of the Constitution. Cases Nos. 276, 277,
278, 279 and 280 of 1951, being appeals under Arts. 132 (1)
and 134 of the Constitution fromthe Judgnment and Order of
the 13th April, 1951, of the Hyderabad H gh Court in
Crimnal Appeals Nos. 1449 and 1453 of 1950 were al so heard
along with these petitions.

A.A. Peerbhoy and J B. Dadachanji for the petitioners-
appel | ant s.

V. Raj aram |yer, Advocate-Ceneral of Hyderabad (K S.R
Chari, with him for the respondent (I State of Hyderabad).
1953. January 19. The Judgnent of Patanjali Sastri C.  J.
and Mukherjea and Chandrasekhara Aiyar JJ. was delivered by
Mukherjea J. Vivian Bose and Ghulam Hasan JJ. delivered
separate judgnents.

(Petition No. 172 of 1952 and Case No. 276 of 1961).
MJUKHERJEA J. - Syed Qasi m Razvi, the appellant in this appeal
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was one of the accused in what is,
592

known as the Bibinagar dacoity case which took place wthin
the State of Hyderabad and in which, according to the
prosecution, a serious raid was conmtted by a party of
armed Razakars in village Bibinagar, about 21 mles fromthe
city of Hyderabad, attended with robbery, |ooting, arson

assault and other violent acts on the afternoon of 10th
January, 1948. The First Informati on Report was | odged on
the day follow ng, but the police admnistration of the
State of Hyderabad was at that tine under the conplete
control of the Razakars and they tried to mnimse the
gravity of the occurrence as far as possible and there was
neither any proper police investigation nor any serious
attenpt to arrest the culprits or bring themto trial. It
was on the 28th of August, 1949, that is to say, after a
| apse of 19 nmonths after the occurrence, that a charge-sheet
was presented before the Special Tribunal No. 4 at
Tri mul gherry, ~ Secunder abad, agai nst the appellant and six
ot her persons. The Tribunal was constituted in accordance
with the pro-visions of the Special Tribunal Regulation
(Regul ation V of 1358F) and as provided for in section 2 of
the Regulation, it consisted of three nmenbers appointed by
the Mlitary Governor. -Under section 3 of the Regulation

it was conpetent to the Mlitary Governor. by general or
special order to direct that any offence or class of
of fences should be tried by such tribunal and the procedure
to be followed by such tribunal was laid down in section 4
of the Regulation. , The case agai nst the appell'ant and his
co-accused was formally referred to the Special Tribunal by
an order of the MIlitary Governor dated the 6th of « Cctober,

1949 ; but as the charge-sheet had been subnitted on a
previous date, another order was passed on 8th of Cctober,
1949, validating the presentation of the charge-sheet. The

trial commenced before the Special Tribunal on 24th Cctober,
1949, and on that day the Special Public Prosecutor opened
the case on behalf of the prosecution. The procedure
followed in the case was the warrant procedure’ and the
prosecution exam ned 40 w tnesses in
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all before closing its case. The exam nation-in-chief  of
all these witnesses was finished on the 21st Novenber, 1949,
and the appellant at that stage, chose to cross-exam ne only
one wtness, nanely, the fortieth or the last one and this
was done on the 22nd Novenber, 1949. On- 29th Novenber

1949, the accused was exam ned under section 273 of the
Hyderabad Criminal Procedure Code which <corresponds to
section 342 of the Indian Crimnal Procedure Code, and on
the 5th of Decenber follow ng, charges were framed agai nst
hi m under sections 123, 124, 330 and 177 read with ~section
66 of the Hyderabad Penal Code The cross examination of 18
prosecution wtnesses was finished before the 26th of
January, 1950, and the rest of the witnesses were ' Cross-
exam ned after that date. The accused was exam ned again
on, 26th February, 1950.

By their judgnent dated the 11th Septenber 1950, the Specia

Tri bunal convicted the appellant on all the char ges
mentioned above and sentenced himto 2 years" rigorous
i mprisonnment under each of the sections 123, 124 and 177
read with section 66 and to 7 years’ rigorous inprisonment
under section 330, the sentences to run concurrently. There
was an appeal taken by the appellant against this decision
to the Hgh Court of Hyderabad. The High Court by its
judgrment dated the 13th of April, 1951, allowed the appea

to this extent only, nanely, that it acquitted the accused
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of the charge under section 123 of the Hyderabad Code, but
ot herwi se dism ssed the appeal and affirned the conviction
and sentence passed by the Special Tribunal. On, 6th of
August, 1951, the High Court gave |leave to the accused to
appeal to this court under articles 132 and 134 of the
Constitution; and an appeal has been filed in pursuance of
this certificate. The records of the appeal have not been
printed as yet, but in the nean tine the appellant presented
an application under article 32 of the Constitution praying
for a wit in the nature of certiorari for quashing the
orders of the High Court as well as of the Special Tribuna
594

referred to ‘above and for releasing himon the ground that
the proceedings before the Special Tribunal becane void
after 26th of January, 1950, as they conflicted with the

provisions of articles 14-and 21 of the Constitution. As
the trial became bad in'law after 26th January, 1950, the
resul ting conviction and sentence were, it is said, illega

al so, and the appellant is entitled to be released from his
i mprisonnent ’

Wen this_ petition caneup for hearing, a question was
raised by the |earned Advocate-Ceneral for the State of
Hyderabad as to whether a petition under article 32 would be
the proper remedy in a case like this having regard to the
fact that the Hi gh Court, which was a properly constituted
court and was conpetent to go into the question of
jurisdiction of the Special Tribunal, had already dealt with
this matter. Wthout expressing any opinion on this point,
we decided to hear argunents on the questions raised

treating themas prelimnary points in the —appeal itself.
Whet her the appeal will- _be heard further on its nerits wll
depend wupon the decision we arrive -at in the present
heari ng.

The contention of M. Peerbhoy, who appeared in support of
the appeal, mainly is that the procedure laid down in| the,
Speci al Tribunal Regulation for trial of offences departs,
in material particulars, fromthat under the ordinary |aw
obtaining in Hyderabad and these differences do abridge the
rights of the accused and deprive them of benefits to’ which
ot herwi se they would have been entitled under the ~genera

law. Prima facie, therefore, the procedure for trial under
the Special Tribunal Regulation is discrimnatory. It is
urged that this discrimnation could not be justified on any
reasonabl e’ principle of <classification. No attenpt was,
made in the Regulation to classify the offences either with
regard to their nature or the area in which they were
conmitted. An unfettered discretion was left to t he
Mlitary Governor to refer any and every case as he liked to
be tried by. the Special Tribunal wthout any rule or
principle to
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guide his discretion. The whole procedure, therefor,e was
void according to the ' principles laid down by this court
in the case of Anwar Ali Sarkar v. The State of  West
Bengal (1). It is true that in this case the Constitution
had not cone into force when the trial was commenced and a
portion of the trial had al ready been gone through prior to
the 26th of January, 1950; but it is urged that as the
conti nuance of the procedure became void on and from the
date of the Constitution, the conviction and sentence
resulting fromthe adoption of such procedure could not be
uphel d. In this connection, reliance has been placed upon
the case of Lachmandas Kewal ram Ahuja v. The State of
Bonbay(2) decided by this court which the |[|earned counse

contends exactly covers the present point.
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The questions raised are undoubtedly inportant and they
i nvol ve an exami nati on of sone of the earlier pronouncenents
of this court.

The first question that requires consideration is as to
whet her the procedure for trial of crimnal offences laid
down in the Special Tribunal Regulation is discrimnatory in
its character and of fends against the provision of article
14 of the Constitution ? If it is found that some of the
provisions at |east are discrimnatory, the question would
then arise as to what exactly is the legal position in a
case like this where admittedly a considerable portion of
the trial was gone through prior to the comng into force of
the Constitution and that portion is i mune from chall enge
on the ground of discrimnation, as the rights guaranteed
under the Constitution are not retrospective in their
operation. |If the procedure subsequently followed was al so
discrimnatory, it is not disputed that the conviction of
the accused could not stand. But if it is found that there
was no occasion after the 26th of January, 1950, to apply
any of “the provisions of  the Regulation whi ch are
discrimnatory in their character and if as a matter of fact
the procedure that was actual l'y foll owed was substantially
(1) [1952] S.C.R 284.

(2) [1952]S.C.R 710,

596,

the sanme as obtains’ under tHe ordinary law, could it be
said that the whole trial is vitiated and- the resulting
convi ction and sentence must necessarily be set aside ?
Looking first of ‘all to the  provision of  the Specia
Tri bunal Regulation, it is to be noticed that the preanble
to the Regulation does not specify the object of the
enactnment or the legislative policy behind it. Apparently
an unfettered discretion has been vestedin the Mlitary
CGovernor and he can send any of fence or class of offences to
be tried by the Special Tribunal in-any way he |ikes and
there is no objective expressly stated in the statute itself
in relation to which his discretionis to be guided or
controlled. It is indeed 9, matter of conmon know edge that
this Regul ati on was promul gated just after tbetermnation of
the police action in Hyderabad when a nost —alarmng and

unsettled state of affairs prevailed in the State. There
was undoubtedly anple justification for a special neasure
like this; but the question still arises whether there are

provisions in the Regulation, which being repugnant to the
fundanental rights enunciated in the Constitution, could not
be enforced after the Constitution came into force? The
provisions in the Regul ation were undoubtedly intended to
shorten crimnal trials and constitute special courts which
would be left in entire charge of the cases referred to
them leaving the ordinary courts to do their nornal / work.
Under section 6 of the Regulation, a Special Tribunal has
been given all the powers which are conferred on a court of

session by the Hyderabad Criminal Procedure Code. Secti on
4(1) provides that it can take cognizance of offences
without the accused being committed to it for trial; —and
under sub-section (7) of this section, the tribunal is

enjoined to follow the procedure prescribed for sumary
trials by Magistrates, though it may, when it considers
proper, follow the warrant procedure. It is open to the
Special Tribunal to direct that the proceedings before it
should be conducted in the English |anguage. The Tribuna
is lot bound to

597

take down evidence at length in witing and it need only
cause a nenorandum of the substance of what each witness
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deposes to be taken down in English. But here again if it
considers proper, it can direct that the entire evidence

should be taken down. Anobng other changes,the Regulation
provides that the tribunal would not be bound to adjourn
any. trial for any purpose, there would be no de novo trial
if there is a change in its personnel, it can try any
accused person in his absence if it is satisfied that the
absence has been brought about by the accused hinself with a
view to inpede the course of justice, and if it considers
proper, it can exclude the public from any proceeding.
Section 7 provides that the tribunal can pass any sentence
aut horised by |aw and an appeal would |lie against its orders
to the High Court in the sane way as orders of the Sessions
Court would be appealable under the provisions of the
Hyderabad Criminal Procedure Code. The powers of revision
and transfer are wholly taken away and so also are the
provisions relating to confirmation of sentences. These, in
brief, are the features of the procedure laid dow for tria
bef ore the Special Tribunal

It is admitted that at present no system of jury tria
obtains in the State of Hyderabad; there is no doubt the
provision for trial with the aid of assessors in the city of
Hyderabad itself, but there is no such provision for areas
outside the city. Under the ordinary procedure, at present
case could not have been tried with the aid of assesors and
the appel |l ant cannot conplain of inequality in this respect.
The conmmittal proceedi ngs are undoubtedly elimnated but it
has been brought to or notice by the |earned Advocate-
General appearing for the State of Hyderabad that the
prelimnary enquiry before comm ttal is not conpulsory under
the Hyderabad Crimnal Procedure Code; and under. section
267-A of the Code, a Magistrate is conpetant " without
recording any evidence, or after recording sonme portion of
the evidence, to commrit an accused for trial by the

78
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Sessions Court if he is satisfied that there are sufficient
grounds for such conmittal. It appears therefore'that the

elimnation of the commttal proceeding is not by itself a
substantial departure fromthe normal procedure.

M. Peerbhoy |laid nmuch stress upon the provision of the
Regul ati on which authorises the tribunal to direct that the
proceedi ngs before it shall be conducted in the English
| anguage. This again cannot be held to be discrimnatory as
t he Hyderabad Code nowhere prescribes ~any particul ar
| anguage to be the | anguage of the court. There is no doubt
that ordinary court proceedings in Hyderabad are conducted
in Udu, but Uduis certainly not the spoken  [anguage of
even the majority of the people within the Hyderabad State.
If the accused in a particular case is not acquainted wth
the English 1language and if by reason of the absence of
adequate arrangements to have the proceedings interpreted to
himin the | anguage he understands, he is prejudiced in his
trial, obviously it m ght be a ground which may, be raised
on his behalf in an appeal against his conviction. But in
our opinion it cannot be said that the provision in the
Regul ation relating to proceedi ng being conducted in English
if the tribunal so desires per se violates the equal pro-
tection clause in the Constitution.

I The power of granting adjournment rests, even under
ordinary law, in the exercise of a sound discretion by the
court and is not a natter of nuch consequence. The court
can also wunder the ordinary |aw exclude nenbers of the
public or particular persons fromthe court room in such
circunmstances as it considers proper (vide section 283 of
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the Hyderabad Code). As regards denovo trial, when there is
a change in the personnel of the court, the provision of
section 350 of the Indian Crimnal Procedure Code is to the
effect that when a case after being heard in part goes for
di sposal before another Magistrate, the accused has the
right to demand, before the second Magi strate commences the
proceedi ngs, that the w tnesses
599
al ready exam ned shoul d be re-exam ned and reheard Under the
correspondi ng section (section 281) of the Hyderabad Code,
however though the accused can demand re exam nation of the
wi tnesses, the Magistrate can disallow such prayer if he
consi ders proper, although the disallow ng of such prayer
may be a ground for ordering a retrial by the H gh Court.
Obviously, the provision in the Special Regulation deviates
only to this extent from the ordinary procedure. The
continuance of a trial in the absence of the accused when
the court is satisfied that the absence has been brought
about 'by the accused hinself to inpede the course of
justice, is another special feature of the trial before the
Speci al Tribunal . The two materiall departures from the
normal procedure are to be found in the provisions contained
in sub-sections (2) and (7) of section 4 of the Regulation
Sub-section (2) authorises the tribunal to dispense wth
recordi ng the evidence in extenso and provides that a record
of the nenorandum of the substance of the deposition of each
wi tness woul d be sufficient. There is a proviso introduced
by sub-section (2) (a) which says that the above provision
sball not preclude a special Tribunal from directing in
respect of any trial that the evidence should be taken down
at length. Sub-section (7) lays down that, unless sonething
to the contrary has been provided for in the Regulation, the
tribunal should follow the procedure of summary trial
though even here it can adopt the warrant procedure for
reasons which it has got to record in witing.
The provision relating to summary trial irrespective of the
nature of the offence and also that relating to: recording
of evidence in a sumary nanner nay be consi der ed
prejudicial to the accused and, may nornally deprive him of
benefits which are enjoyed by other persons sinmlarly
situated who are tried under the ordinary |aw. One thing
noticeable in the Special Regulation with regard to these
provisions is that an option has been given to the Specia
Tri bunal to adopted warrant procedure in such cases as

600
it -considers necessary and it can also direct that the
evi dence shoul d be taken down in extensor In the case before
us it is admtted that evidence was recorded in full and the
procedure followed was, the warrant and not the summary
procedure. M. Peerbhoy argues that a | aw, which allows the
summary procedure to be followed or the recording of
evi dence to be dispensed with at the discretion of the court
wi t hout any attenpt to specify the class of cases where such
exceptional provisions should be applied, is prim facie
discrimnatory and is invalid under article 14 of the
Constitution irrespective of the fact as to whether or not
such provisions were actually applied in a particular case.
VWhatever may be the position where provisions of this
character are laid down in a statute enacted after the
Constitution came into force, in a case like the present,
where the proceedings prior to 26th January, 1950, would
have to be assunmed to be valid, the question as to what
procedure was actually followed after that date nmay be
rel evant for the purpose of deternining whether the tria
could be regarded as vitiated on the ground of infringenent
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of the equal protection rule. W wll have to deal wth
this matter nore fully later on

M. Peerbhoy argues that even the substitution of warrant

procedure for sessions procedure constitutes a substantia
di fference. W cannot accept this contention as sound. | f
we leave out the commttal proceeding, which is not
conpul sory under the Hyderabad | aw, the accused could not be
in a really worse position by reason of the warrant
procedure being followed instead of the sessions procedure.
In the case before us it appears that the prosecution bad
examined all their wtnesses before the framng of the
charge and the accused was given an opportunity to cross-
exam ne them at that stage. He chose to cross-examne only
one of these witnesses and after the fram ng of the charge

all the prosecution witnesses were cross-examned by him
Qur attention has been drawn to the: provision of section
267-A (2)

(b) of the Hyderabad Crim nal Procedure Code which

601

speaks " of recross-exanination by the accused in a sessions
case. |t -appears that under the provisions of the Hyderabad
Code, in a sessions trial the prosecution wtnesses are
first examined and as soon as the exam nation-in-chief of
each one of themis finished they could be cross-exam ned on
behal f of the accused.  After the prosecution has closed its
case and before the accused produces his defence witnesses,
he is allowed to recross-exam ne, if he so desires, any of
the prosecution wtnesses, though such recross-exam nation
islimted to matters which were not put to the witnesses in
the previ ous Cross-exam nation. Nei t her si.de coul d
enlighten us on the point as to whether this isallowed only
when the conmitting Magi strate does not exam ne any - w tness
before the commtnent order or it is applicable also when
the prosecution witnesses are exanined and cross-exam ned at
the committal stage. W do not-think, however, that it is
correct to say that during the sessions trial itself there
are three rights of cross-examnation given to the accused
as M. Peerbhoy contends. The accused can crossexam ne the
prosecution, witnesses As and when they are exanmined by the
prosecution and he has a right of second cross-exani nation
at the end of the prosecution case and before he calls his
own wtnesses, though the latter right is a thin,and
attenuated one, being confined to such matters as were
omitted during the first cross-exanm nation. |n the warrant
procedure which has been followed in the present case, the
accused also got two rights, of cross-exam nation, one
before the fram ng of the charge and the second ~after the
charge was franmed. |In our opinion, this cannot be said to
be a substantial difference in the procedure resulting in
prejudi ce to the accused.

M. Peerbhoy further argued that the provision for appea
contained in the Regulation deprived himof the right of
second appeal which is allowed under the Hyderabad-Code.
Thi s ar gunent , in our opinion, is based upon a
m sconception. It appears fromsection 355 of the Hyderabad
Crimnal Procedure Code that there are second appeals
al | oned under the

602

Hyderabad |aw even in crimnminal cases; and when it is said
that an appeal lies to the High Court fromthe order of a
Sessions Judge, it contenplates that the order of the

Sessions Judge may be passed by himeither as an origina
court or in appeal from the decision of a District
Magi strate or Assistant Sessions Judge. But in the present
case the original trial was by the Special Tribunal which
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was invested with the powers of a sessions court and
consequently only one appeal would lie to the H gh Court.
It is said that the case could have been tried by the
District Magistrate and in that case the accused could have
one appeal to the Sessions Judge and a second one to the
Hi gh Court under the Hyderabad |law. This contention rests
on a pure speculation and is hardly tenable. One of the
charges against the accused was a charge of dacoity under
section 330 of the Hyderabad Penal Code. On a conviction
under this section the court is enpowered to sentence the
accused to a termof rigorous inprisonnent which may extend
up to 10 years. Unless, therefore, the District Magistrate
was of the opinion that the case did not nerit a ,sentence
beyond 4 years of rigorous inprisonnment, he was bound to
refer the case to be tried by a court of session. This is
not a matter of which really any grievance coul d be nade.
The ot her departure noticeable  in the Special Regulation is
the w thdrawal of the provisions relating to revision and
transfer. Anot her~ thing that has been omitted from the
Speci al  Tribunal Regul ation is the provision relating to the
confirmation —of certain sentences which under the ordinary
law have to be confirmed by higher authorities. Accor di ng
to the Hyderabad Code, the Hi gh Court has not only to
confirm death sentences, but also sentences of trans-.
portation for |I|ife and of inprisonnent for a peri od
exceedi ng 10, years. The death sentences have got to be
further confirmed by the N zam

It would appear from what has been stated above that there
are a few provisions in the procedure for trial by a Specia
Tri bunal appoi nted under the
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Regul ation nentioned above, which differ ~from ordinary
procedure, and they are prima facie prejudicial to the
accused. Under article 13 (1) of the Constitution, all |aws
in force in the territory of India imrediately before the
comencenment of the Constitutionin so far as they are
"inconsistent with the fundanental rights under Part 111 of
the Constitution shall, to the extent of such inconsistency,
be void. The argunent of M. Peerbhoy seenms to be that it
may be that all the provisions relating to trial by a
Special Tribunal are not bad, but as some of them undoubt-
edly are, the whole law on the face of it is discrimnatory
and mnust be held to be void as conflicting with the  equa
protection clause, and the question as to how it -was
actually worked out in a particular case is not-a nateria
f act for consideration at all. In support of this
contention the | earned counsel relies upon the view accepted
by the majority of this court in the case of State of . West

Bengal v. Anwar Ali Sarkar(1). |In our opinion, the position
here is materially different fromthat in Anwar Ali Sarkar’s
case (1). In Anwar Ali Sarkar’'s case (1) the- opinion

expressed by the majority of this ;court was that section 5
(1) of the West Bengal Special Courts Act was wultra. wvires
the Constitution in so far as’ it authorised the State
Government to direct any case to be tried by the Specia

Court. The clause was held to be invalid, as the Act, which
was passed after the coming into force of the Constitution

did not nmention in what cases or offences such directions
could be given, nor did it purport to lay down the criterion
or the basis upon which the classification was to be nade.
As this portion of section 5 (1) of the statute was on the
face of it discrinmnatory, the question as to how it was
applied on the facts of a particular case could not and did
not ari se.

In the case before us, the inpugned Regulation was in
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operation from |ong before the date of the Constitution
Section 3 of the Regulation, which is simlar to section 6
(1) of the West Bengal Specia

(1) (1952] sS.C.R 284.
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Courts Act, mght be in conflict with the provision of
article 14 of the Constitution, but as has been held by this
court in Keshavan Madhava Menon's case (1), the effect of
article 13 (1) of the Constitution is not to obliterate the
entire operation of the 'inconsistent laws or to wipe them
out altogether fromthe statute book; for to do so will be
to give themretrospective effect which they do not possess.
Such | aws nust be held to be valid for all past transactions
and for enforcing rights and liabilities accrued before the
advent of the Constitution. On this principle, the order
made by the Mlitary CGovernor, referring this case to the
Speci al Tribunal, cannot be, inpeached and consequently the
Speci al - Tri bunal nust ‘be deened to have taken cogni zance of
the case quite properly, and its proceedings up to the date
of the coming in of the Constituti on would al so have to be
regarded as valid. To quote the observation of our brother
Das J. in Lachmandas Kewal ram Akuja v. The State of Bonbay
(2), " as the Act wasvalidin its entirety before the date
of the Constitution that part of the proceeding before the
Speci al Judge which up to that date had been regulated by
the special procedure cannot be questioned.” The question
now arises, howis the validity of “the proceedings sub-
sequent to the date of the Constitution to be deternined ?
It is not disputed that under article 13 (1) of the
Constitution those provisions of the Special Tri buna
Regul ation which are in conflict with article 14 of the
Constitution, becane void as soon as the Constitution cane
into force; but article 13 (1) does not ~ nake the whole
statute invalid, it invalidates only,those provisions | which
are inconsistent wth the fundanental rights guaranteed

under Part I11 of the Constitution-and sinmply because the
trial was continued even a ter 26th January, 1950, under the
sane, Regul ati on, woul d not « necessarily render the

subsequent proceeding invalid. A I that the accused’ could
claimis that, what remained of the trial mnmust not deviate
(1) [1951] S.C R .S

(2) (1952] S.C R 710.
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from the normal standard in material respects so as to
amount to a denial of the equal protection of laws wthin

the neaning of article 14 of the Constitution. For the
purpose of determ ning whether the accused was deprived of
such protection, we have got to see first of  all whether
after elimnating the discrimnatory provisions in the
Regul ation it was still possible to secure to the accused

substantially the benefits of a trial under the" ordinary
law, and if so, whether that was actually done in the
present case?

M. Peerbhoy argues that once it is held that there are in
the Special Tribunal Regulation provisions which are
obnoxi ous to the equal protection clause, any proceeding
under the Regulation after the 26th of January, 1950, nust
be held to be totally invalid under article 13 (1) of the
Constitution, and it is not material to enquire whether the
trial could go on without the discrimnating provisions or
whether as a matter of fact these provisions were at al
appl i ed. It is the possibility of unequal application of
law or the threat to equality that makes the Regulation
invalid after the Constitution conmes into force and con-
sequently the question of actual prejudice to the accused is
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not a relevant matter for consideration. |In support of this
contention the |earned counsel relies strongly upon the
decision of this court in Lachnandas Kewal ram Ahuja v. The
State of Bonmbay (1). We are not convinced that this line of
reasoning is correct. In Lachmandas’s case(1l) the trial was
hel d before a Special Tribunal constituted under section 10
of the Bonmbay Public Safety Measures Act, 1947, and in

accordance with the procedure laid down in that Act. The
procedure was pronounced to be discrimnatory in nateria
particulars and though that part of the trial, which was

held prior to 26th January, 1950, could not be assailed, the
continued application of the discrimnatory procedure after
that date was held to beillegal; and the result was that
the conviction of the accused

(1) [19521 S.C.R 710.
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was set a side and are trial ordered. It appears to us
"that 'in/ Lachmandas’'s case(1l) the present question was
neither  ‘rai'sed nor considered, nanely, as to whether after
elimnating the discrimnatory provisions in the statute it

was still possible to goon with the trial and secure to the
accused substantially the benefits of a trial wunder the
normal procedure. On the other hand, it was assuned

throughout that it was not possible to proceed wth the
trial without following the discrimnatory procedure and as
that procedure becane void on the comng into force of the
Constitution, the jurisdiction of the Special Judge practi-
cally cane to an end. Das J. who delivered the Myjority
judgrment of this Court in Lachmandas’s case(2) expressly
observed as foll ows:

" Indeed in a sense the Special Judge s jurisdiction canme to
an end, for he was enjoined to proceed only according to the
special procedure and that procedure havi ng beconme void as
stated above, he could not proceed at all as a Judge of a
Speci al Court constituted under the inmpugned Act."

Whet her this assunption was well-founded or not it is not
profitable for us to discuss at the present stage; 'but it is
clear that this aspect of the case was not presented to the
court at all by the | earned counsel on either side and so
was not considered by the court. The deci si on i'n
Lachmandas’ s case(1) cannot, therefore, be put forward as an
authority against the view which we have indicated above.
"I n cases of the type which we have before us where part  of
the trial could not be challenged as bad and the validity of
the other part depends on the question as to whether the
accused has been deprived of equal protection.in matters of
"Procedure, it is incunbent upon the court ‘to consider
firstly, whether the discrimnatory or unequal provisions of
| aw coul d be separated fromthe rest and even without thema
fair neasure of equality in the matter of procedure could be
secured to the accused. 1In the second place, it has got to
consi der whet her the procedure actually

(1) [1952] S.C.R 710

(2)[1952] S.C, R 710, 735,
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followed did or did not proceed upon the basis of the
di scrimnatory provisions. |n our opinion, a nere threat or
possibility of unequal treatment is not sufficient. | f

actually the accused has been discrimnated against, then
and then only he can conplain, not otherw se.

W nmay nention here that the inpossibility of giving the
accused the substance of a trial according to norma
procedure at the subsequent stage may arise not only from
t he fact t hat t he di scrim natory provi si ons wer e
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not severable from the rest of the Act. and the court
consequently had no option to continue any other than the
di scrimnatory procedure; or it may arise from sonething
done at the previous stage which though not invalid. at that
time precludes the adoption of a different procedure sub-
sequently. Thus if the normal procedure is trial by jury or
with the aid of assessors, and as a matter of fact there
was no jury or assessor trial at the beginning, it would not
be possible to introduce it at any subsequent stage.
Simlarly having once adopted the sumary procedure, it is
not possible to pass on to a different procedure on a |ater
dat e. In such cases the whole trial would have to be
condemmed as bad. As has been said above, the case of Lach-
mdas Kewal ram Ahuja v. The State of Bonbay (1) proceeded on
the assunption that it was not possible for the Specia

Court to avoid the discrimnatory procedure even after 26th
January, 1950. The matter was not investigated but that was
the asstinption upon which this court proceeded. One reason
why this assunption was not conbated m ght have been that
the ordinary trial in that case should have been wth the
aid of assessors and as there was no assessor trial at the
begi nning, it was not possible t6 adopt it afterwards.

We will now proceed to examine the facts of this case in the
light of the principles enunciated above. It, my be
nmentioned here that after the | earned counsel on both sides
had finished their argunents

(1) [1952]S.C. R 710.

on questions of |law, 'we gave the appellant an opportunity to
pl ace materials before us for the purpose of show ng to what
extent he had been actually -discrimnated against and
prejudiced in the trial t at was held after the conming into
force of the Constitution. He has filed a long affidavit
setting out in an el aborate manner his alleged grievauces
and we gave the parties a further hearing upon it.

As we have already stated, no exception could be taken to

the Special Tribunal’s taking cognizance of the case under
an order of the Mlitary Governor ‘as all this happened | ong
before the advent of the Constitution; and it cannot be
urged that the creation of ai Special Court by itself was,
an inequality in the eye of |aw Apart— from other
circunmstances, the present case was undoubtedly a big one
and the trial was expected to take a considerable period of
time before it could be conpleted. To allowit to go before
the ordinary court woul d nean not hing el se but bl ocking the
hearing of all other cases for an indefinite | ength of tinme.
There was nothing per se wunreasonable in appointing a
Special Court and section 13; of the Hyderabad Crimna

Procedure Code expressly enpowers the Government to confer
the powers of a court on any Governnment servant in any |oca

area or with respect to a particular case or cases and’ such
person is denom nated a special judge. As regards the
procedure to be followed by the Special Tribunal, the
Regul ati on undoubtedly prescribes the procedure for summary
trial by a Mgistrate. |If the tribunal had adopted that
procedure, we would have no other alternative but to declare
the whole trial as invalid for although the sunmary
procedure could not have been challenged as illegal prior to
the doming in of the Constitution, it could not possibly
have been changed to a different procedure after 26th
January, 1950. The entire procedure would then have to be
held as invalid as conflicting with the equal protection
clause. The tribunal however adopted the warrant procedure
which it was entitled to do under the Regulation itself; and
as we have

609
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indicated already, the commttal proceeding not bei ng
conpul sory under the Hyderabad Code, the difference between
a warrant procedure and a sessions procedure is not
mat eri al . The recordi ng of a nenorandum of evidence in a
summary nmanner is another discrimnatory feature in the
Regul ati on, but here again the Regul ation gave an option to
the tribunal to direct the recording of evidence in extenso
,and the tribunal actually did give that direction in the
present case. There can be no doubt that if the option had
been exercised in the other way, it wuld have, been
i mpossible to give the accused the substance 'of au ordinary
trial after the passing of the Constitution. The use of the
Engl i sh | anguage during the trial is not at al
discrimnatory as we have already said and so far as the
present appellant is concerned, he could not possibly make
any grievance of it. No-conplaint has been made by the
appel lant that the Special Tribunal refused to grant ,any
adj ournnent that he prayed for and as there was no change in
the personnel of the tribunal during the whole period of the
trial, ~no question of de nova trial could at all arise.
There was also no occasion for holding the trial in the
absence of the accused ; the appellant however in his
affidavit has made a grievance of the fact that when the
second local inspectionwas held by the court, neither he
nor his |awer was present and he nerely gave a note of
certain places and things for information of the tribunal
In reply tothis it is stated in the affidavit filed on
behal f of the State that the appellant did not want to be
present and he gave a note to the tribunal stating therein
all that he wanted to state.~ Whatever the actual facts
m ght have been it seens to us that this'is not. 'a nmatter
which is connected in any way with the provision of the
Regul ati on which enables the tribunal to proceed with the
trial in the absence of the accused. The Regul ation
authorises the tribunal to goonwith a trial in the absence
of the accused only when it is satisfied that the  absence
has been brought about by the accused. hinself to inmpede
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the course of justice. OCbviously it was not ~under this
provision that the tribunal went to inspect the spot of
occurrence in the absence of the accused. In fact, the
Regul ation does not say ’'anything at —all &bout Iloca
i nspection. The provision for local inspection is contained
in section 528 of the Hydersbad Code which corresponds  to
section 539A of the Indian Code. It is inmportant to note
that the Hyderabad Code does not say anything about™ giving
notice to the parties before holding any |ocal inspection,
though that is necessary under the Indian law. (It may be
said that it is emnently desirable that the court ~should
nake the |ocal inspection in the presence of both parties.
But if there was any irregularity in this respect, that is a
poi nt which could be raised on the nerits of the appeal ; it
has nothing to do with any provision of the Regulation in
regard to which a question of conflict with the equal - pro-
tection clause can ari se.

The omssion of the provisions relating, to revision,and

transfer in the Regulation apparently seem to be
di scrimnatory, but even on this point the grievance of the
appel  ant appears to be nore imagi nary than real. VWen a

Special Court is validly set up to try a particular case, a
transfer of that case to some other court cannot nornmally be
contenpl ated. The absence of the right of transfer. in such
cases is an incident of the establishnent of the Specia
Court. Under the Regulation there is plenary power of
transfer given to the MIlitary Governor and he can exercise
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such power in any way he likes without any restriction or

[imtation. It may be that this provision-was deened
sufficient to neet any exceptional circunstance that m ght-
ari se. As regards the right of revision, it appears that

there was only one application for revision filed by the
appel | ant sometine before 26th of January 1950 The
al | egati ons were want of jurisdiction of the, Special Court
and also irregularity of the trial by reason, of nisjoinder
of char ges that application was dismssed on 27t he
February, 11950, and-the order
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shows that it was not rejected on the ground that the
Regul ati on does not allow any revision to the accused, but
that it was not proper to interfere with the proceeding at
that stage. The questions which the appellant wanted to
raise were all raised by himin the appeal from the fina
judgrment and they have been considered by the H gh Court.
If thereiis any error committed by the Hgh Court in this
respect, /the appellant would be at liberty to raise that
point @en the appeal is heard on its nerits. Consi deri ng
all these facts, we have no hesitation in holding that
al though there were deviations in certain particulars, the
accused had substantially the benefit of a normal trial in
this case. The question-of confirmtion of sentence, we my
say, is not at all relevant, for the sentenced, which have
been passed upon the accused, do - not require any
confirmati on under, the Hyderabad Crim nal Procedure Code.

I n catal oguing his grievances the appellant has stated inter
alia’ in his affidavit that he was kept in mlitary custody
and also in a solitary cell, that he was separated from his
fellow prisoners, that the tribunal was conpl etely doni nated
by the Executive and that a stenographer was  kept " sitting
behind him all the tine that, the trial was going. on who
took down every word that passed between him and his
counsel. It is not at all necessary for us to inquire ’into
the truth or falsity of these allegations, for even if | they
are true, they are irrelevant to the present enquiry. These
are matters not related in any way to the question of
inequality in connection with the provisions of the Specia
Tri bunal Regul ati on.

Finally M. Peerbhoy raised an objection based on-article 21
of the Constitution and contended that the appellant was not
tried in accordance with the procedure established by | aw.~’
What he said is, that the Mlitary Governor had no authority
under section 3 of the Regulation to refer an individua
case to the 'Special Tribunal for trial, for it authorised
himto direct the Special Tribunal -to try "any off once
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whet her committed before or after the conmencenent of /this
Regul ation or any classes of offences", but not any
i ndi vi dual case. A distinction is nade between an<"offence"
and a "case", and the |earned counsel points out that an
of fence could be described as a case only when it is
connected wth a particular person who is alleged to have
conmtted it. The direction to try "any offence" nust,
therefore, nean a direction to try an offence described as
such in the Hyderabad Penal Code, no nmatter by whom it is
commtted and not an offence committed by any particular
person which is a case. W see no force in this argument.
VWhat ever interpretation nmay be put upon the words " off once
" and case in a context where both are used in the sane
provision, as for instance, in section 5 of the Wst Benga
Special Courts Act which was under consideration in Anwar
Ali Sarkar’s case() we are of opinion that section 3 of the
Regul ation contenplates no such distinction and that it
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enmpowers the MIlitary Governor to direct a Special Tribuna
to try an offence commtted by a particul ar person, in other
words, to try an individual case. This view derives support
from the |language enployed in the Hyderabad Speci a
Tribunals (Term nation) and Special Judges (Appointnent)
Regul ation, 1359 F., whereby it was provided that a Specia
Judge appointed under that Regulation shall try "such"
of fences of which the trial was pending before a, Specia
Tribunal imrediately before its dissolution as were "nade
over" to himfor trial by specified authorities [section
5(1) ]. This is clearly a provision for transfer of the
cases pending trial before the Special Tribunals dissolved
under that Regul ation to Special Judges appointed in their
pl ace As both the Regulations must be read together
dealing as they/ do with the constitution and term nation of
the sanme bodies and, as the later Regulation clearly uses
the word "offences" in the sense of cases, it nust receive
the sanme meaning in the earlier Regulation V of 1358 F
(1) [1952) S.C. R 284.
618
The result therefore, is that the prelimnary point raised
by the appellant cannot succeed. The petition under article
32 shall stand dism ssed and the appeal will be posted for
hearing-on its nerits in-the usual, course.
(Petition No. 368 of 1952 and Cases
Nos. 277 to 280 of 1951).
MUKHERJEA J. The above order in Crimnal Appeal No. 276 of
1951 will govern connected Appeal s Nos. 277, 278, 279 and
280 of 1951, which have been preferred respectively by
Khadar Ali Khan, Mhd., HaziKhan, Mahbat ~Khan  and Syed
Nazir Ali, the four co-accused of Qasim Razvi in the Bibi-
nagar dacoity case, who were tried along with him by the
Speci al Tribunal No. |V at Trimlgherry. They wer e
sentenced to various terns of inprisonment on charges of
dacoity, rioting, etc. , by the Special Tribunal and the
convi ctions and sentences were -affirmed with slight
nodi fication by the Hi gh Court of ‘Hyderabad in appeal. They
have now cone up to this court. on the strength 'of a
certificate granted by the Hyderabad High Court / under
articles 132 and 134 of the Constitution.
The appeals are not yet ready for hearing, but as in Qasim
Razvi’s case, the appellants have filed a petition under
article.32 of the Constitution being Petition No. 368 of
1952-attacking the wvalidity of the trial by the Specia
Tribunal on the same constitutional grounds as have been
urged by QasimRazvi in his petition. W heard argunents on
these questions treating themas prelimnary points in the
appeals. The points are, identically the, same as in Qasim
Razvi’'s case; only in the affidavits, which have been  filed
by the petitioners at the conclusion of the ,hearing on
guestions of |aw, each one of themhas attenpted to state in
his own way how he was actually prejudiced at the trial by’
reason of the procedure adopted by the Special Tribunal. W
have been taken through these affidavits and we find
nothing in so
614
them whi ch woul d justify us in taking a view different from
that taken in Qasi m Razvi’'s case.
It has been conceded by M. Peerbhoy that the cases of
Khadar Ali Khan and Mahbat- Khan stand exactly on the same
footing as that of QasimRazvi. Wth regard to Syed Nazir
Ali and Hazi Khan the special facts alleged are that both of
them were wundefended during the trial by the Specia
Tri bunal and no | awer was engaged on their behalf. It is
said further that they were both ignorant of the English
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| anguage in which the proceedi ngs were conducted, that the
presiding Judge M. Pinto did Act wunderstand Urdu and
consequently they had no opportunity of nmaking thenselves
hear d. Wthout entering into the truth or otherw se of
these allegations, it would be enough to state for our
present purpose that they do not involve any constitutiona
point, and as we have said in the main case, the direction
to conduct proceedings in English does not per se offend
agai nst the provision of article 14 of the Constitution. |If
as a matter of fact the accused did not got a fair trial or
were prejudiced in their defence, these matters can very
wel |l be raised when the appeals are heard on their nerits.
These, however, are not questions which arise at the present
stage when we are concerned only with infraction, if any, of
the fundanmental rights guaranteed under Part 111 of the Con-
stitution. The result, therefore, is that the prelimnary
points raised in these appeal s are overrul ed and the appeal s
woul d be  posted for hearing ontheir nmerits in the wusua

course. The ~application wunder article 32 wll st and
di sm ssed
(Petitions Nos. 172 and 368 of 1952 and Cases No8.276 to 280
of 1951.)
Bose, J.-I am wunable to distinguish these cases in’

principle from The State of Wst Bengal v. Anwar Al
Sarkar (1), Kathi Raning Rawat v. The State of Saurashtra(")
and Lachmandas Kewalral m Ahuja and Another v. The State of
Bonbay(3) and in particular

(1) [1952] S.C R 284. (2) [1952] S:C.R 435, (3) [1952]
S.C.R 710,
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fromthe last which is nore skin to these in that there also
there was a trial under a special |aw which held good unti
the Constitution of India came into force, but which was
held to be bad-after that date because it offended ' article
14 (1).

Before the Constitution the State of Hyderabad was not part
of the Domnion of India. Its ruler the Nizam was sovereign
inall material respects ahad absolute powers over his
subj ects, including thepower to | egislate as he wi shed at
his will and even at his caprice, if he so chose.

Soon after the partition of India, and.in particular in the
year 1948, there occurred grievous disturbances in the State
which led to what is popularly known as "police action" on
the part of India. In the course of these disturbances
many, grievous crinmes :were conmtted, and  in _-particular
conplaints were laid before the authorities of a series of
grave offences said to have been comitted on the 10th of
January, 1948. Those are the offences with which we are
concer ned. The first information report relating to /them
was | odged the follow ng day.

Sone eight nonths later, nanely on 13th Septenber, @ 1948,
there canme the police action. It lasted for three days and
swift on its conclusion a Mlitary Governor was appointed
for the State of Hyderabad. The Governor was inmediately

invested by the Nizam who was still in law the absolute
ruler of the State, with authority to legislate for the
state way of Regulation. In exercise of those powers the

Mlitary Governor pronul gated the Regul ation, which is now
i mpugned, on 31st Cctober, 1948.

Sections 2 and 3 of the Regul ation enmpowered the Mlitary
Governor to constitute Special Tribunals by general or
special order, to direct themto try any of fences or classes
of offences he chose to nane and, further, to transfer the
trial of any particular case he liked from the ordinary
courts of the State to one or other of these Specia
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Tri bunal s. The Regulation also prescribed a specia
procedure which differed fromthe procedure of the ordinary
courts.

616

In pursuance of these powers the Mlitary Governor made an
order on 26th June, 1949, constituting certain Specia
Tribunals, anmong themthe one with which we are concerned.
Later, on 6th Cctober, 1949, he nade another order in which
he selected the offences which the present appellants and
their co-accused were suspected to have committed, nanely,
dacoity, grievous hurt, wongful confinenent, arson, riot
and destruction of evidence, he furnished particulars of time
and place and gave a general description of the victinms
i ncl uded, he named the appellants and others as accused in
relation to these specific occurrences and directed that
they be tried by the Special Tribunal for these offenses.

I amnot able to regard this as a general order directing
that all offenses of dacoity, grievous hurt, arson, riot,
etc., by whonsoever commtted, shall be tried by the Specia
Tri bunal. . The order, in my opinion, is a specific, and,
what might call "unclassified", selection of these specia
handpi cked offences suspected to have been conmitted by
these particul ar accused.

The trial proceeded. The charge was franmed on 5th Decenber
1949, and wup till 26th January, 1950, (the date of the
Consti tution) forty wtnesses were -exam ned for t he

prosecuti on. O them eighteen were cross-exam ned before
26th January, 1950, and twenty-two were cross-examn ned
after. The appel llants were convicted on 11th Septenber,

1950, and their convictions,were upheld on appeal by the
H gh Court of Hyderabad on 13th April, 1951. It is conceded
that the ' trial was valid and regular up to the 26th of
January, 1950. The question is whether it could be validly
continued by the sane Tribunal and under the sane procedure.
after that date.

This, to nmy mind, involves consideration of three distinct
things: (1) does the Regulation itself, or any part of it,
contravene article 14 (1) ? (2) does the Order made on the
strength of the Regulation do so ? and (3) does the
procedure adopted by the Tribunal do so ?
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As to the first, nanely the Regulation itself, article 13(i)
falls to be considered. It runs:

All laws in force inthe territory of India inmediately

before the commencenent of this Constitution, in so far as
they are inconsistent with the provisions of this Part,
shall, to the extent of such inconsistency, be void."

That, to my mnd, raises this query if this llaw had  been
passed after the Constitution and the present  trial  had
comenced after it, would either have been valid ? If not, |
cannot see how a conviction can be based after t he
Constitution on a procedure and on matter which is abhorrent
to its fundanental chapter however much all that was  done
may hive been, good up to that date. This, to my mnd, is
not giving retrospective effect to the Constitution because

the vital part of atrial is its conclusion. | am not
prepared to construe these fundanental ©provisions in a
narrow way. Paraphrasing thembroadly, they breathe a

message of hope to those who have not known equality’ of
treat me, before, and give a guarantee of security to those
who have, a guarantee which cane into effective being
the nonment the Constitution was born. Assumi ng this
Regul ation to be a | aw which offends the Constitution and
therefore which could not have been upheld after it, we have
the Constitution saying to every man who can claim its
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protection " You shall not be convicted, nor will you be
sent to jail’, under laws which infringe the fundanenta
rights hereby guaranteed to’ you." In ny judgrment, it is a

breach of this fundanmental guarantee to convict on the basis
of a law which cannot hold good after the ’'Constitution.
This, to my mind, is the decision in Lachmandas’s case(1).
I refer in particular to the following passages in the
maj ority judgnent

"As the Act was valid inits entirety before the date of the
Constitution, that part of the proceeding before the Specia
Judge, which,. up to that date, had been regulated by this
speci al procedure cannot be

(1) [1952] S.C.R 710.
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guesti oned, however discrimnatory it nmay have been, but if
the discrimnatory procedure is continued after the date of
t he Constitution, surely t he accused- person may
legitimately ask: "Wiy am | today being treated differently
from ot her persons accused of sinilar offences in respect of
procedure?’

it is therefore clear..... .....~ that such continuation of
the application of the discrimnatory procedure to their
cases after the date of the Constitution constituted a
breach of their fundanmental right guaranteed by article 14
and being inconsistent - with the’ provisions of that article
t he speci al procedure becane void under article
13, .. Their conplaint is not for something that had
happened bef ore 26t h January, 1950, but is for
unconstitutional discrimnation shown against  them since
that date.

Therefore, the continuationof the trial after that date
according to the discrimnate nmy procedure resulting in
their conviction and sentence cannot be supported. | ndeed
in a sense the Special Judge’s jurisdiction cane to an end,
for he was enjoined to proceed only according to the specia
procedure and that procedure having becone void as stated
above, he could not proceed at all as a Judge of a  Specia
Court constituted under the inmpugned Act."

I now proceed to consider whether this Regulation could have
been upheld as good law if it had been promulgated after the
Constitution; and here it is necessary to enphasise that .in
testing the validity of alawit is irrelevant to consider
what has been done wunder it, for a law is ei t her
constitutional or not and its validity or otherwi se cannot
depend upon what has been acconplished under its provisions.
That, to mny mnd, is self-evident, but it also seens to
follow fromthat portion of the, majority decision in the
West Bengal case(1l) which is summarised in headnote (ii) at
page 285 and head note (v) at page 286.

(1)[1952] S.C.R 284.
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Now i n Lachmandas’s case(l)there is this inportant passage
at page 733:

" Further, the supposed basis of the alleged classifi-
cation, nanely the fact of reference, to the Special Court
before the Constitution came into effect, has no reasonable
relation to the objects Bought to be achi eved by the Act."
This, in ny opinion shows that the majority considered it
rel evant and inmportant to determ ne the post-constitutiona
validity of’ an enactnent which was valid up "to the date of
the Constitution by the application of post-constitutiona
standards and tests.

In the present case , the inmpugned Regul ati on does not set
out any objects. | do not think that is fatal but | do
think that when that is the case, the Courts are called upon
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to determ ne what the objects are fromthe Act itself and
the surroundi ng circunstances, as best they may, and if the
objects so determ ned cannot be reasonably related to the
basis of the classification, the Regulation nust, on the
authority of Lachmandas’'s case(1), be considered post-
constitutionally inproper.

Now, | ooking to the surrounding circunstances, | can only
concei ve of two objects (1) speedier trials.(2) nor e
conveni ent di sposal of certain unspecified cases. The first
has been condemmed as discrimnatory in the Wst Benga
case(2) in the foll owi ng words:

"Assum ng that the preanmble throws any |ight on the section
the necessity of speedier trial is too vague, uncertain and

el usi ve a criterion to form a rational basi s for
di scrimnation."
By parity of reasoni ng - the second is even nor e

obj ecti onabl e.

The next point on which the West Bengal Special Courts Act
was considered objectionable by at |east four of the seven
Judges was that” the Act did not lay dowmn any basis for
classification of the cases

(1) [1952] s.C.R 710,

(2) 1952] S.C.R 284.
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which could be sent to the Special Court for trial under a
procedure which varied- substantially from that of the
Crimnal Procedure Code and that it left 'the selection of
the of fences and the cases to the uncontrolled discretion of
the State CGovernnent.

In the Saurashtra case(l) the mgjority of the Judges held
that the nere fact that an’ Act authorises 'a State
Governnent to direct that offences or classes of offences or
cl asses of cases are to be tried by a special court does not
off end article 14. Reading this with the earlier judgnent,
I conclude that the true principle is that it is not the
setting up of special courts which matters, unless of course
their conposition is objectionable, but the procedure which
they are directed to follow [If the special judges are
selected froma class of judicially qualified and experi-
enced nen of recognised inpartiality and they are enjoined
to follow a procedure which does not differ substantially
fromthat of the ordinary courts, there can be no reasonabl e
objection, but if the procedure deprives the accused of
substanti al advant ages which ot her accused simlarly placed,
can, denmand, then article 14 cones into play.

The inmpugned Regul ation in the present case Rulers from the
same defects. Under it the Mlitary Governor is ~authorised
to direct that, any offences whether commtted before on
after the commencenent of the Regulation, or any class of

of fences, shall be tried by a Special Court, also to
transfer any particular,case from the ordinary -crimna
courts to a Special Tribunal. H's discretionis unfettered

and absol ute.

So far as the special procedure is concerned, three of its
features have been considered in one or other of the three
earlier decisions and criticised as abhorrent to article 14.
Those features are (1) an absence of committal proceedings,
(2) deprivation of the right of (a) revision, (b) transfer
and (o) of the right to .demand a do novo trial in certain
ci rcunst ances, and

(1) [1952]S.C.R 435
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(3) the right of the Special Tribunal to adopt a sumary
procedure in cases where that would not ordinarily be
per m ssi bl e.
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In the present case, the question of a de novo trial is
not only linked up with the absence of a right of transfer
but with the fact that even when the constitution of the
Special Bench is changed by an alteration of its personne
there is no right to demand a de novo tri al

In addition to these, there are certain features of dis-
crimnation in the Regulation which are Peculiar to
Hyderabad, nanely the elinmnation of the Udu |anguage,
which in practice is the |anguage of the Courts there, and
the right to have certain sentences confirned.

The Hyderabad Hi gh Court made an attenpt to out out those
objectionable portions and rewite the Regulation Wthout
them in Abdur Rahim & others V. Joseph A. Pinto & others
(1), but that can only be done if it is possible -to sever
the bad fromthe good in such a way as to |l eave the Act a
wor kabl e whole so that on a fair review of the whole matter
it can be assuned that the |egislature would have enacted
what survives without enacting the part that is ultra vires
at all. That is the test accepted in The State of Bonbay v.
F. N Balsara(2).

It is however difficult to see how this cutting out
process could be nade to work. Consider but one feature.
The Regulation prescribes  that the proceedings are to
be, summary, though for special reasons (to be recorded in

witing) the warrant procedure nay be fol |l owed. Wi ch of
these two is to be struck out as bad? Until an actual case
arises and is sent to the Special Tribunal = for trial it

woul d be inpossible to say. Further, if we strike out the
portion relating to the summary procedure, then cases of
sinple hurt would have to betried by the nobre cunbrous
warrant procedure; on the other hand, if we strike out the

cl ause which covers the warrant procedure then we will get

serious offences which woul d

(1) AI.R 1951 Hyd. 1|1, (2) [1951] S/CR 682 at 727

81
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normally be commtted to sessions tried summarily. /I cannot

see how the good can be separated fromthe bad  in this

particul ar case and the Regulation still be |eft workable.
However, all that 1is based on the classification

hypot hesis of which | amnot enamobured. | prefer to found

on the narrower issue, nanely, was there discrimnation in
fact and did it continue after the Constitution The nost
glaring instance of this lies in the fact ’'that the
proceedi ngs were conducted in the English language whereas
Udu is the |l anguage of the courts in Hyderabad, at any rate
in practice. One of the appellants knows English but at
| east one does not and a third has only a smattering
know edge of it. That course would not have mattered /much
had the «court |anguage in that area been English, ~for in

that event there would have been no discrim nation. It
woul d only have been one of the accidents of fortune @ which
befall many. an accused who is tried in an area where the
court |anguage is one which he does not understand. But

when the de facto | anguage of the courts is his own nother
tongue and all other U du knowi ng persons in that area are
tried in the | anguage which they and he understand and he
al one is discrininated agai nst by being pent for trial to a
court whose proceedi ngs are conducted in a | anguage which he
does not know, or, at best, understands but inperfectly, the
matter assunmes a very different hue.

In Hyderabad the court |anguage in practice is Udu and
so great is the inportance attached to it that neither
judges nor counsel are permitted to function there unl ess
they know that |anguage. |Indeed, the matter was carried to
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such length is that’ one of the appellant was refused the
services of an eninent King s Counsel fromEngland on the
ground that the latter did not know the court |anguage Urdu

But at the sane tine the appellants were tried in a | anguage
which the gentleman in question did know and which was the

| anguage of the Special Tribunal. And an even greater
anonmal y, the President of the Tribunal hinself did not know
Udu. | am-unable to brush this
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aside as a matter of no consequence. It is to nmnmy nmind

material and vital and cuts at the root of this,, trial. I
find it inmpossible to say that this is not discrimnation
within the neaning of article 14 and it is patent that the
di scrimnation continued after the Constitution

| still prefer to base broadly on what | called, in an
earlier case, the social conscience of a sovereign
denocratic republic as seen through Indian eyes and as,
reflected in the Constitution of India. The judges of the
land are the keepers and interpreters of that conscience
even as the Lord Chancellor was, and in theory still is, the
keeper of the King s conscience in England. | can find no
nore difficulty in determ ning a case along these |lines than
do judges and juries who are called upon to apply the
standards of a reasonable man to a given base where that is
required. In my /view, there is sonething fundanentally
wrong in guaranteeing a nan equality before the |aw with one
hand and with the other pernmitting an arbitrary
di scrimnation which could not have been supported, after
the Constitution to continue after it just because it had
commenced at an earlier date. ~There is to ny m nd sonething
grotesquely fantastic in insisting on Udu knowing counse
in a tribunal whose proceedings are to be conducted in
English and at the sanme tine rigidly excluding counsel who
do not know Urdu and who do know English. It may be that
these are the rules of the Hyderabad Bar but that is 'based
on the assunption that the | anguage of the courts is Urdu If
the one rule can be waived or relaxed or altered, /so also
can the other. To apply both at the sanme tinme nakes, in ny
judgrment, for the type of discrimnation which article 14
forbids, for either Udu has special significance .in this
area or it is an uninportant fact. [If it is material and
i nportant, then we have grave discrimnation. If it is not,
then again there is grave discrimnation in not allowing the
accused counsel of his <choice which others simlarly
situated could claim on the sole. ground that the counse
chosen knows
624

the language in which the, proceedings are to. be
conducted and does not know anot her | anguage which i's’ not
the court |anguage for the purposes of this special trial

I rmust not be understood to say that the appellants were
treated unfairly by the Tribunal. As far as | can see, much
was stretched in their favour, and in the nmatter of counse
to defend them funds were provi ded and spent by the State on
a lavish-scale. | have little doubt that the conduct of the
appel l ants in discharging those counsel after they had been
generously paid by the State evidences their bad faith and
their desire to thwart a fair and proper trial, fair and
proper that is to say before the Constitution. But the
issue before us is not fairness but discrimnation wthin
the neaning of article 14. The noney and tine which would
be wasted were nmy viewto prevail would be unfortunate but
all that is part of the price to be paid for the naintenance
of the principles which our Constitution guaranteed part of
the price of denocracy.
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As regards the question of revision and confirmation of
sentences and transfer and bail, it is in ny opinion no

answer to say that the sentences inposed woul d not have been
subject to confirmation even in an ordinary court and that
there were no applications for transfer or revision or bai

after the Constitution. The point is that the Regulation

forbids all this and, therefore, in the wrds of the
majority decision in Lachmandas’'s case(1l), the Specia

Judge’s jurisdiction canme to an end. The discrimnation
lies inthe trial itself, or the continuation of it, and the
accused does not have to wait till its conclusion on the
ground that he mght after all be acquitted or granted a
nonappeal abl e sentence. Hs right is to conplain of a
trial, or a material portion of it, by a tribunal which

according to the decision in Lachnmandas’'s case(1l), ceases to
have jurisdiction after the Constitution

In my opinion, all these convictions should be set aside
and a fresh trial in accordance with the
(1) [1952] S.C R 710.
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normal procedure of the State in- that area should be
or dered.

GHULAM HASAN J. - The question which is canvassed before
us on behal f of the petitioner Syed Qasim Razvi raises the
constitutional point whether his trial and conviction by the
Special Tribunal IV at Trinmulgherry, Secunderabad, in
respect of certain offences alleged to have been committed
by himare void as being in contravention of articles 14 and
21, read with article 13 of the Constitution.’' The Specia
Tri bunal consisting of a President and two nenbers was
constituted by the MlIitary Governor of  Hyderabad under
section 3 of the Special Tribunal Regulation v of 1358-Fasl
It is common know edge that the police action took place in
Hyderabad on Septenber 13, 1948. The Regul ation in question
was pronulgated by the MIlitary Governor on October 30,
1948.

An arnmed dacoity was committed on January 10, 1948,
between 5 p.m and 7-30 p.m, at Bibinagar village and its
Rai lway Station, about 21 mles from Hyderabad, and Syed
Qasim Razvi and his co-accused were charged with the
of fences of rioting, rioting with deadly weapons,” dacoity,
arson, causing grievous injuries to persons and destroying
evidence of the crime. The First Informati on Report of the
occurrence was nade on the follow ng day but the chargesheet
was not submitted to the Special Tribunal till ~August 28,
1949, as sone of the accused were absconding and the
i nvestigation had to be carried out wunder difficult
ci rcumst ances. On Cctober 6, 1949 the Mlitary Governor
acting wunder section 3 of the Regulation directed that ' the
Tribunal shall try the offences specified as Serial  No.1 &
2. Serial No.1 nentioned the offence of nmurder- of one
Shoebul | a. Khan alleged to have been committed by Syed
Qasi m Razvi and his co-accused and Serial No,. 2 referred to
the offences in respect of the Bibinagar dacoity against
Syed Qasi m Razvi and 20 ot her persons. W are not concerned
with the first incident
626
and we understand that Razvi was acquitted of the charge of
nmur der .

In the second case forty prosecution wtnesses were
exam ned-in-chief up to Novenber 21, 1949, <eighteen were
cross-exam ned between this date and January 26, 1950, and
22 were cross-exanined after that date. Razvi was exam ned
on Novenber 29, 1949, and again on February 26, 1950. The
charges were franed on Decenber 5, 1949. He was convicted
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on Septenber 11, 1950, and was sentenced to 7 years’
rigorous inprisonnent wunder section 330 of the Hyderabad
Penal code, corresponding to section 395 of the |Indian Pena
Code, and 2 years’ rigorous inprisonment under each of the
following sections, section 124 corresponding to section
148, Indian Penal Code, section 177 corresponding to section
201, Indian Penal Code, and section 177/66 corresponding to

Section 109, Indian Penal Code, the sentences to run
concurrently. Simlar sentences were passed agai nst the co-
accused. Their convictions and sentences we Ire upheld on

appeal by the Hi gh Court at Hyderabad on, April 13, 1951
In August, 1951, they obtained | eave to appeal to this court
under articles 132 and 134 of the Constitution.

Wil e these appeals were pending and the record was in
course of preparation, Razvi filed a petition under article
32 of the Constitution praying for the issue of a wit of
certiorari calling forthe record of the H gh Court and
quashi ng the orders dated Septenber 11, 1950, and April 13,
1951, 'and ordering his release. < The petition challenges
Regul ation V of 1358-Fasli, as having beconme void after the
26th of January, 1950, as the procedure |laid down by the
Regul ation is discrimnatory against the petitioner and
violates his fundanental right under article 14 of the
Constitution. The petition also challenges the continuation
of the trial of the petitioner under the provisions of, the
sai d Regul ation after the 26th of January, 1950, as being an
infringenent of his rights under articles 14 and 21 of the
Constitution. The conviction and sentence are sought to be
set
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aside as being illegal and  w thout jurisdiction. Thi s
contention is also raised in the appeal but as the appeal is
not ready, we were invited by M. Peerbhoy, counsel for the
petitioner, to decide the question of the validity 'of the
i mpugned Regul ati on without waiting for the printing of the
record. Accordingly we decided to hear the question of
jurisdiction as a prelimnary point in the appeal

M. Peerbhoy counsel for the petitioner, before giving us
a detailed list of the discrimnatory features in the
i mpugned Regul ation attacked the Regulation as being w thout
a preanbl e specifying the objects of the Regul ation such _as
promotion of speedy trial, maintenance of —public order
safety of +the State etc. which forma comopbn feature of
Security Acts and Regulations. This defect need not  be
fatal, for it is possible to gather the object of the
Regul ation fromits provisions considered inthe light of
the surrounding circunstances. There is little doubt that
in view of the disturbed conditions prevailingin the State
at the tine, the comm ssion of nunerous offences and the
threat to commt further acts of violence, the Mlitary
Governor may well have been advised to sinplify and- shorten
the procedure for trial of offenders so as to bring them to

speedy justice. The appointnment of Special Judges or
Speci al Tribunals was conceived in the sane spirit, i.e., to
expedite the disposal of cases, so that justice may not be
del ayed.

By section 3 of the Regulation it was provided that the
Mlitary Governor " may by general or special order direct
that the special Tribunal shall try any offence whether
conmitted bef ore or After t he- commencenent of the
Regul ation, or any class of offences and may by any such
order direct the transfer to a special Tribunal of any
particular case fromany other - special Tribunal or any
other Criminal Court or direct the transfer froma specia
Tribunal of any particular case to any other Crimna
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Court.’ It is contended not wthout force that no
notification was issued in pursuance of section 3 as to what
of fence or
628
class of offences shall be tried by the Tribunal. The
petitioner,lt is urged, would have had,no grievance if a
certain, class of offences in the State or in any particular
portion thereof, comitted by all and sundry, were wth a
view to expeditious disposal tried by a Special Tribunal
but the perticular case of the petitioner was al one singled
out for trial by the Special Tribunal, while all offences,
irrespective of their nature or gravity commtted in
Bi bi nagar village before or after the occurrence, were tried
in the ordinary courts according to the normal procedure,
laid down in the Hyderabad Crininal Procedure Code. There
was no basis, much less any rational basis for t he
exceptional treatment. ~The trial of the petitioner by the
Tribunal,  according to a speciial procedure, was, it was
contended, discrimnatory, and took away his right of
equality “before the law. It is further objected that the
Regul ation prescribed no qualifications for the me nenbers
of the Tribunal and their appointnent was left to the
unfettered di scretion of the Mlitary CGover nor . No
procedure requiring any academ c qualifications and |ega
training has been referred to and this point nay be regarded
as unsubstantial. The Tribunal constitute for the trial of
the present case may not perhaps be open to- the «criticism
that fit and proper persons were not appointed except the
fact that the President was not acquainted wth t he
| anguage of the accused, but there was nothing to prevent
the Mlitary Governor fromappointing any one who |acked
proper qualifications. H s power of appointnent  was not
circunscri bed by any restrictions and it would be Po ' answer
to say that he did not abuse this power.

M. Peerbhoy attacked the follow ng provisions of  the
Regul ation as discrimnatory.

1. The right of the Special Tribunal to take cogni zance of
of fences w thout the accused being commtted to it for
trial.

2. There is no provision that the trial shall be held
with the aid of jury or with assessors
629

3. English shall be the | anguage of the Tribunal
4. Evidence shall not be taken down at |ength, but-only a

menor andum of the substance of the evidence shall be
pr epar ed.

5. The Tribunal shall not be bound to adjourn the case.

6. There is no provision for a de novo trial by reason of
change in personnel

7. A. Special Tribunal 1is entitled to follow  summary

procedure but it may foll ow the procedure prescribed for the
trial of warrant cases.

8. Trial is pernmitted in the absence of the accused where
such absence is due to his behaviour in or outside court for
the purpose of inpeding the course of justice.

9. Right to bail or habeas corpus is taken away.

10. There is no right to re-cross-exanine the prosecution
wi t nesses before the accused opens his defence.

11. The Special Tribunal is treated under the Regul ation as
a Court of Sessions exercising original jurisdiction, hence
there is only one right of appeal to the High Court. |If the
case had been tried by a Magistrate of the 1st Cdass or a
District Mugistrate, a second appeal would have been
conpetent where the sentence did not exceed four years.

12. There is no right of transfer.
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13. There is no right of revision
14. There is no right of confirmati on of sentence
whi ch exi sted under the Hyderabad Code in favour of the High
Court, the CGovernnent and the Nizamin certain cases.
W t hout m ni m zi ng the inportance of t he ot her

provisions, | shall prefer to deal wth the nore sub
stantial ones given as Nos. 1, 2, 3, 4, 6, 9, 12, 13 and 14.
1. The relevant provision of the Hyderabad Crimna
Procedure Code hereinafter called the Code

82
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is section 267A, which unlike Chapter XVIIl of the Indian
Code does not make it obligatory that every case triable by
a Court of Sessions should be conmtted to it by a
Magi strate. Direct conmitnent to the Sessions wthout a
prelimnary inquiry is, ~however, pernissible where the
accused hinself does not want .such an inquiry, or where on
being questioned, he admts facts which constitute an
of fence fit to be tried by a Sessions Court. Barring these
two cases the Magi strate wi thout recording any evidence or
after recording sone portion of ~the evidence may, if
satisfied, that there are sufficient grounds for committing
the <case to the Sessions, conmt the accused Section 4 (1)
of the Regulation definitely excludes the conmi t ment
pr oceedi ngs.

2. Section 414 of the Code enpowers the Governnent by
a notification to direct that any particul ar class of cases
shall be tried in the H gh Court by Jury and in any Court of
Sessions either by Jury or with the aid of assessors. Thi s
power is absent in the Regulation. It is true that there is
no general procedure of trial by Jury or withthe aid of
assessors in the State, but it is open to the Governnent to
exercise its powers and direct that any particular class of
cases shall be so tried

3. By section 286 the evidence of witnesses is to be
recorded in the |anguage of the court and by sections 294
and 295 the judgment of the court shall be witten and
pronounced in the I|anguage of the <court. Neither /'party
referred to any provision of the Code showi ng what was the
| anguage of the court, but M. Peerbhoy stated that” it is
Udu. He said that the State | aws are enacted in-Udu, the
argunents are addressed in Urdu, judgments are given in U du
and the reports of decisions are also published in~ Udu
The Code which was referred to us was in Urdu but the only
section which specifically refers to Urduis section 230

which requires that every charge which is framed shall be
witten in Urdu. It is not inprobable that “the court
| anguage is Urdu which was the | anguage of the ruling class,
t hough
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it my not be spoken by the mpjority of the people in the
State.

4. Section 286 of the Code requires that the evidence of
each witness shall be taken down in the |anguage of the
court in the formof a continuous statenent, whereas section
4, sub-section (2) of the Regulation states that the Specia
Tri bunal need not take down the evidence at length but it
shal | take down the substance of what each wi tness deposes.
Power is, however, given to the Tribunal to direct in
respect of any trial that the evidence shall be taken down
at length. It is obvious that while the Code |ays down
perenmptorily that the evidence shall be recorded at |ength,
the Regulation provides to the contrary and mmkes it
directory in respect of certain
trials only.
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6. Section 281 of the Code corresponding to section 350
of the Indian Code provides for the right of a de novo tria
at the instance of the accused, in cases where the
Magi strate having heard and recorded the whole or any part
of the evidence, in any case ceases to exercise jurisdiction
therein and is succeeded by another Magistrate. The
Magi strate has, however, got the power to reject the
accused’s denmand either wholly or partly but in that case he
is. bound to record reasons. It is true that the right to
demand a de novo trial is subject to the Magistrate’'s power
of refusal, coupled with the obligation to record reasons,
but the | anguage of the Code appears to suggest that such a
refusal should be an exception rather than the rule. It s
pointed out by the | earned Advocate-General for the State
that the question of a de novo trial did not arise in point
of fact but the possibility of a vacancy arising by reason
of circumstances beyond human control could not be elimna-
ted.

9. Under section 468 of the Code any person accused of a
non-bai l able offence may be rel eased on bail, unless there
appears reasonable ground for believing that he has been
guilty of an of fence
puni shabl e with death-or transportation for life. The right
to ask for bail is excluded by section 6, subsection (2) of
the Regul ation which clearly- says that no court shall have
any jurisdiction of any kind in respect of ‘any proceedi ngs
bef ore a Special Tribunal.

12. Chapter XXXVIII of the Code deals with the power of
transfer and section 494 confers-a w de power upon the High
Court to transfer cases fromone court to another, whereas
under section 3 of the Regulation, the Mlitary  Governor
alone has got the power of transfer. That power is
apparently to be exercised suo notu, but an accused has no
right to nove for transfer.

13. Section 360 of the Code confers the power of revision
upon the High Court, the Court of Sessions and the District
Magi strate agai nst the orders of the subordinate courts, but
section 7, sub-section (2) of the Regulation excludes the
ri ght of revision.

14. Section 20 of the Code |lays down that no sentence
passed by a Sessions Judge shall be enforced, unless it is
confirmed

(a) in the case of a sentence of inprisonnent exceeding
ten years, by the High Court;

(b) in the case of life inprisonnent, by the ~Governnent
and
(c)in the case of death by his Exalted H ghness the N zam
Section 7, sub-section (2) of the Regul ation, excludes. the
power of confirmation by any authority what soever.

M. Peerbhoy, counsel for the petitioner, strongly relies
upon the case of Lachmandas Kewal ram Ahuja v. The State of
Bonbay (1) in support of his contention that the inpugned
Regul ation is void under article 14 and submits that the
case should be decided in accordance with the principles
laid down by the majority in that case. Fortunately for ne
it is not necessary to attenpt an exposition of the
principles which should regulate the decision of a case |ike
t he
(1) (21952] sS.C.R 710.
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present, as the matter has been exhaustively dealt wth in
The State of Wst Bengal v. Anwar Ali It Sarkar (1) where
ny Lord the Chief Justice and ny other |earned brothers in
this Bench have expressed views separately and collectively
on the exact meaning and scope of article 14. So far as
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am concerned, the mpjority view expressed by M. Justice Das
in the Bonbay case with which Mikherjea, Chandrasekhara
Aiyar and Bose JJ. concurred, ray Lord the Chief Justice
di ssenting, is conclusive.

I shall take up Lachnmandas’s case(2) first. It appears
that a broad daylight robbery took place at Ahnmedabad in
which a driver and a peon of the Central Bank were shot
dead on May 26th, 1949, while they were carrying bank noney
in a notorvan. By section 12 of the Bonbay Public Safety
Measures Act, 1947, which was in the sane ternms as section 5
(1) of the West Bengal Act and section 11 of the Saurashtra
Ordinance it was provided that "a Special Judge shall try
such of fences or class of offences or such cases or class of
cases as the Provincial Governnent may by general or specia
or der in witing direct." Section 10 enpower ed t he
Governnment by notification in the Oficial GCazette to
constitute special courts of crimnal jurisdiction for such
areas as may be specified in the notification. Accordingly
by a notification issued in August, 1949, the State of
Bonbay " exercising its power under section 11 appointed the
District —and Sessions Judge of Ahnmedabad as the Specia
Judge to try the accused. The charges against the accused
were framed on January 13,1950, without any committal by
the Magi strate. Seventeen prosecution w tnesses wer e
exam ned before January 26, 1950, and 45 after that date.
The accused were convicted on March 30, 1950, and sentenced
to death, Their appeal was disnissed by the Bonbay Hgh
Court, but they preferred appeals to this  court after
obtaining a certificate wunder  article 132 (1) of the
Consti tution. The question which arose for consideration
was whet her
(1) [1952] S.C.R 284. (2) [1952] S.C.R 710

the Bonmbay Act or that part of section 12 whi ch
aut horises the State Government to direct specific cases to
be tried by a Special Judge appointed under that Act offends
agai nst the equal -protection of |awguaranteed by article 14
of the Constitution, and is as such void under article 13 on
the principles laid down by this court in two previous
cases, The State of West Bengal v. Anwar Ali Sarkar (1) and
Kathi Raning Rawat v. The State of  Saurashtra (2) M.
Justice Das who delivered the judgnent of the majority .in
whi ch Mahajan, Mikherjea and Chandrasekhara Aiyar, ~JJ.
concurred answered the question in ,the affirmative and held
that the accused are entitled after the Constitution not to
be discrimnated against in the matter of procedure and are
entitled to be tried according to the ordinary 1aw A
retrial thereupon was ordered. M. Justice Das exam ned the
provisions of the Act in detail, summarising the position at
page 726 as foll ows: -

"Thus besides providing for enhanced punishnment/ and
whi pping the Act elinmnates the conmittal prooceedi ngs
(section 13 (1)), permits the Special Judge to record only a
menor andum of the evidence, confers on hima |larger power to
refuse to sumon a defence witness than what is conferred on
a court by section 257 (1) of the Code of Crimnal Procedure
and al so deprives the accused of his right to apply for a
transfer or for revision. That these departures from the
ordinary law cause prejudice to persons subjected to the
procedure prescribed by the Act cannot for a monent be
deni ed. This court has, by its decisions in the State of
West Bengal v. Anwar Ali Sarkar(1l) and in Kathi Rani ng Rawat
v. The State of Saurashtra (2), recognized that article 14
condemms discrimnation not only by a substantive |aw but
al so by a | aw of procedure and that the procedure prescribed
by the corresponding provisions in the West Bengal Specia
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Courts Act and the Saurashtra Ordinance which introduced
simlar departures from the ordinary law of procedure
constituted

(1) [1952] S.C.R 284. (2) (1952) S.C.R 435.
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a discrimnation against persons tried by the Special Judge
according to procedure prescribed -by those pieces of
legislation and finally that, in any event, section 5 (1) of
the West Bengal Act and section 11 of the Saurashtra,
Ordi nance, both of which corresponded to section 12 of the
Bonbay Public Security Measures Act, in so far as they
aut horised the Government to direct specific and particular
' cases’ to be tried by the Speci al Judge, was
unconstitutional and void. . In view of the departures from
the ordinary | aw brought about by the Bonbay Public Safety
Measures Act, 1947, which are noted above, it cannot but be
held, on a parity of reasoning, that at any rate section 12
of the Act, in'so far as it authorises the Governnent to
direct particular ’'cases’ to be tried by a Special Judge, is
al so unconstitutional."

Dealing with the argunment that the special procedure
prescri bed by the inmpugned Act constitutes a departure from
the ordinary |aw of procedure and is, in sone , inportant
respects, detrimental to the interest of the per sons
subjected to it and as such is discrimnatory he observed: -

"The discrimnation does not end with the taking of
cogni zance of the case by the Special Judge wi thout the case
being committed to himbut continues even in subsequent
stages of the proceedings in that the person subjected to it
cannot, even at those subsequent stages, have the benefit of
havi ng the evidence for or against himrecorded in  extenso,
may not get sumons for all w tnesses he w shes to  exam ne
in defence only on the ground that the Special Judge does
not consider that such evidence will be material and cannot
exercise his right to apply to a superior court for transfer
of the case even though the Special Judge has exhibited
gross bias against himor to apply for revision of any order
nade by the Special Judge. As the Act was wvalid in its
entirety before the date of the Constitution, that part of
the proceeding before the Special Judge, which, up to that
dat e, had been regulated by this special procedure cannot be
guesti oned, however discrimnatory it nmay
636
have been, but if the discrimnatory procedure is continued
after the date of the Constitution, surely the accused
person may legitimately ask: Wiy am | to-day being treated
differently from other persons accused of simlar offences
in respect of procedure ?"

After holding that there was no nexus whi ch connected the
basi s on whi ch the supposed classification was founded' with
the objects of the Act he went on to observe :-

"I n the absence of a rational basis of classification, as
expl ai ned above, there can be no justification, after the
advent of the Constitution, for depriving the appellants  of
the right to nove the Court for transfer or for revision or
to obtain process for the attendance of defence w tnesses or
of having the evidence of the wi tnesses recorded as in an
ordinary trial "Wiich is available to other persons accused
of simlar offences and prosecuted according to the ordinary
procedure |aid down in the Code of Crimnal Procedure. It
is, therefore, clear that in this case the discrimnation
continued after the Constitution came into force and such
continuation of the application of the di scrimnatory
procedure to their cases after the date of the Constitution
constituted a breach of their fundanmental right guaranteed
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by article 14 and being inconsistent with the provisions of
that article the special procedure becane void under article
13 and as there is no vested right or liability in matters
of procedure, the appellants are entitled to be tried
according to the ordinary procedure after the date of the
Constitution. Their conplaint is not for something that had
happened before 26th January, 1950, but is for unconstitu-
tional discrimnation shown agai nst them since that date.

Indeed in a sense the Special Judge's jurisdiction cane
to an end, for he was enjoined to proceed only according to
the special procedure, and that procedure, having becone
void as stated | above he coul d not
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proceed at all as a Judge of a Special Court constituted
under the inpugned Act....... The point for decision now is

whet her the continuation of -the procedure by the Act after
the Constitution canme into force operates to the prejudice
of the appellants and, as such, offends against their newy
acquired /fundanental right of ‘equal protection of |[|aw
guar ant eed by article 14. The  Constitution has no
retrospective —operation to invalidate that part of the
proceedi ngs that has -already been gone through but the
Constitution does not permt the special procedure to stand
in the way of the exercise or enjoyment of post-cons-
titutional rights/ and nust, therefore, strike down the
di scrimnatory procedure if it is sought to be adopted after
the Constitution came into operation.”

The view taken by ny Lord the Chief Justice was that the
provisions of +the Constitution relating to  fundanenta
rights have no retrospective operation and, do not affect
the crimnal prosecution commenced before the Constitution
cane into: force even though section 12 of the Bonbay Act is
held to be discrimnatory and voi d.

I have given not without reluctance copious quotations
fromthe mgjority judgment because its neaning has been the
subj ect of much controversy beforeus. Wile on” the one
hand, M. Peerbhoy contends that ‘the Act was condemmed as
bad by the majority because of the discrimnatory provisions
appearing on the face of it and the question whether such
provisions were applied in fact to the accused of that case
after the coming into force of +the Constitution was
considered entirely irrelevant the | earned Advocat e- Cener a
urges that the court did not apply its nind to the question
whet her the Act should be declared void even when the
di scrimnatory provisions are not applied. -~ The whole trend
and the reasoning of the judgnent to ny mnd point to. the
conclusion that the court did not consider it necessary to
go into the question whether the discrimnatory provisions
were applied as th at question was irrelevant in view of
their finding that the Act becane
638
void after the conming into force of the Constitution on the
simple ground that it contained discrimnatory provisions on
the face of it-. There were four identical features which
are conmon in the two cases, nanely absence of comitta
proceedi ngs, power to record only a nenorandum of the
evi dence, absence of a right to apply for transfer or for
revision. It is not easy to see howthe right to apply for
a transfer or for revision could be exercised under the
Regul ation after the 26th of January. During the course of
cross-exam nation of 22 witnesses if the Tribunal overruled
the objection of the accused or passed any adverse order
the accused could not challenge it by way of revision, nor
if it showed any bias in the recording of the evidence,
could the accused apply for transfer. Indeed there is
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evidence that an order of the Tribunal dated the 15th of
Decenmber, 1949, was carried in revision to the High Court,
but the revision was dismssed on February 27, 1950. The
office, it appears, noted that under section 7, clause 2 of
the Regulation there could not be any revision but the
| earned Chief Justice in rejecting the revision petition
nerely said that be saw no reason to interfere "at this
st age". | do not think that the order of rejection neant
that the stage of interference was not appropriate and that
he would have the right to interfere at a later stage, say
at the tine of the appeal. The learned Chief Justice could
not have been unaware of the fact that no revision was
conpetent against an order of the Tribunal wunder the

Regul ati on. It is significant that this order was passed
after the comng into force of the Constitution. Simlarly
if the accused had asked for bail, and it had been
ref used, he coul d not have been abl e successfully to nove
the High Court in revision against the order of refusal. It

is obvious therefore that just as in Lachmandas's case (1)
the procedure under the Regul ation could not be continued
wi thout eliminating the right to apply for transfer or for
revision, in the sane

(1) [1952] S.C.R 284.
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way the trial of the petitioner could not go on wthout
these discrimnatory provisions after the 26th of January.
Again the right to confirmation of the sentences passed by
the Tribunal could not be given effect to as the Regulation
definitely negatived such a right.” Wether in the events
that happened the question of confirmation did not arise is
besides the point. It could well have arisen if a  sentence
exceedi ng ten years bad been passed by the Tribunal. | can
see no real ground for any distinction between Lachmandas’s
case(l) and the present case. M/ learned brothers are
certainly in a better position to interpret the decision in
Lachmandas’ s case (1) and to say whether their intention was
not to declare the Act bad, whether or not its
discrimnatory provisions were applied in fact. It is
i npossible for ne to go behind the actual words used in the
decision and ny conclusion is based entirely upon the
| anguage and the reasoning adopted in that case.

The conclusion | have arrived at is fortified by -the
observations of M. Justice Mikherjes in Anwar Ali Sarkar’s
case("), at page 331, " but when the statute itself nmakes a
di scrimnation wthout any proper or reasonabl e basis, the
statute woul d be invalidated for being in conflict with the
equal protection clause, and the question as to how it is
actually worked out may not necessarily be a material _fact
for consideration.” My learned brother M. Justice Chandra-
sekhara Aiyar also enphasised in that case " that the
guestion which falls to be considered under article 14 is
whether the legislation is discrimnatory in its nature and
this has to be determ ned not so much by its purpose or
objects but by its effects"” (page 349).

It will be convenient to refer to the West Bengal case(")
at this stage. In this case the accused who were charged
with various offences conmitted by themin the course of an
armed raid on the Jessop Factory at Dum Dum were convicted
by a Special Court appointed under section 5 (1) of the West
Benga
(1) [1952] S.C.R 710. (2) [1952] S.C.R 284.
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Special Courts Act No. X of 1950. The Full Bench of the
Calcutta High Court which was noved by the accused under
article 226 for the issue of a wit of certiorari to quash
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the conviction and the sentence held that the Special Court
had no jurisdiction to try the case, as section 5 (1) of the
Act was void under article 32, as it denied to the accused
the equal protection of the laws enjoined by article 14. On
appeal by the State the najority of six |earned Judges of
this court wupheld the view, ny Lord the Chief Justice
di ssenti ng. The observations of the | ear ned Judges
constituting the majority deal effectively with t he
contentions raised in the present case and may best be
reproduced in their own words: -
" Mahajan J -That the Special Act |ays down substantially

different rules for trial of offences and cases than laid

down in the general law of the land, i.e., the Code of
Crimnal Procedure, cannot be seriously denied. It short-

circuits that procedurein material particulars..........
Not only does the special |aw deprive them of the

safeguard of the commttal procedure and of the trial wth
the help of jury or assessors, but it also deprives them of
the right of a de novo trial in case of transfer and nakes
themliable for conviction and puni shnent for mmjor offences
other than those for which they may have been charged or
tried....... To a certain extent the 'remedies to which an
accused person is entitled for redress in the higher courts
have been cut down.  Even if it be said that the statute on
the face of it is not discrimnatory, it is soinits effect
and operation, inasmuch as it vests in the executive
government unregul ated official discretion, and therefore
has to be adjudged unconstitutional."

‘' Mikherjea J.-1 agree with the Attorney-Ceneral that if
the differences are not material, there may not be any
discrimnation in the proper sense of the word ~and m nor
deviations from the general standard m ght not anmount to
deni al of equal rights. | find
641
it difficult, however, to hold that the difference in the
procedure that has been introduced by the Wst Benga
Special Courts Act is of a minor or unsubstantial character
whi ch has not - prejudiced the interest of the accused.

The first difference is that nade in section 6 of the Act
which lays down that the Special Court nmay take cognizance
of an offence without the accused being committed to it for
trial, and that in trying the accused it has to follow  the
procedure for trial) of warrant cases by Magistrates. It is
urged by the Attorney-General that the elimnation of the
conmittal proceedings is a matter of no inportance and  that
the warrant procedure, which the Special Court has got to
follow, affords a scope f or a. prelimnary exanination of
the evidence against the accused before a | charge is

Under section 350 of the Crimnal Procedure Code, when a
case after being heard in part goes for disposal before
another Magistrate, the accused has the right to ‘demand,
bef ore the second Magi strate conmences the proceedings, that
the witnesses al ready exam ned shoul d be re-exam ned and re-
hear d. This right has been taken away fromthe accused in
cases *here a case is transferred fromone Special Court to
anot her under the provision of section 7 of the Specia
Courts Act. Further the right of revision to the Hi gh Court
does not exist at all under the new procedure, although the
rights under the Constitution of India are retained. It has
been pointed out and quite correctly by one of the |earned
counsel for respondents that an application for bail cannot
be made before the H gh Court on behalf of an accused after
the Special Court has refused bail. These and ot her
provisions of the Act nake it clear that the rights of the
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accused have been curtailed in a substantial manner by the
i mpugned legislation ; and if the rights are curtailed only
in certain cases and not in others, even though the

ci rcunst ances in the latter cases., are the sane,
&, ,question of discrimnation may certainly arise....... As
| have said al ready
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in the present case the discrimnation &ises on the terns

of the Act itself. The fact that it gives unrestrained
power to the State CGovernment to select in any way it |ikes
the particular cases or offences which should go to a
Special Tribunal and withdraw in such cases the protection
which the accused normally enjoy under the crimnal |aw of
the country, is on the face of it discrinmnatory."

"Das J.-The elimnation of the commttal proceedings and

of trial by jury (section6), the taking away of the right
to a de novo trial on transfer (section 7), the vesting of
di scretion in the Special Court to refuse to ) sumopn a
defence wtness if it be satisfied that his evidence wll
not be material (section 8), the liability to be convicted
of an offence higher than that for which the accused was
sent up for trial under the Act (section 13), the exclusion
of interference of -other-courts by way of revision or
transfer or under section 491 of the Code (section 16) &re
sone of the glaring instances of inequality brought about by
the i npugned Act.
" Chandr asekhara Aiyar J.-Prelininary i-nqui ry bef ore
conmittal to the sessions, trial by jury or with the aid of
assessors, the right of a de novotrial on transfer of a
case fromone court to another, have been taken away from
the accused who are to be tried by a Special Court."

"Bose J.-We find nen accused of heinous crinmes called upon

to answer for their lives and liberties. W find them
pi cked out fromtheir fellows, and however nuch the new
procedure may give thema few crunbs of advantage, in the
bul k they are deprived of substantial and val uabl e

privileges of defence which, others sinmlarly charged, are
able to clain'.

I do not propose to go into the question -that dis-
crimnatory provisions were not as a matter of fact ~applied
to the petitioner’'s case as contended for by the |[earned

Advocat e- General for the State. | have —already observed
that the discrimnatory provisions
643

stood in the way of the petitioner even after the 26th of
January and prevented himfromexercising the right to apply
for bail, for transfer or for 'revision and this in ny
opinion is quite sufficient for holding that the Regulation
violates article 14 and is, therefore, void under article
13.

I do not think that the discrimnatory provisions are
severable from the rest of the Regulation. Indeed it is
doubt f ul whet her the Mlitary CGover nor woul d have
promul gated the Regulation in the truncated form if these
provisions are taken out. For us to do so would be to
assune the power to legislate and to frane a new Regul ation
in place of the one promulgated by the MIlitary Governor
Having regard to the schene and objects wunderlying the
Regul ation, a severance of the discrimnatory provisions

would affect the integrity of the Regulation itself. The
obj ect of expediting the trial will be defeated if the
di scrimnatory provisions are elimnnated. The Regul ation
stands as a whole and falls if those provisions are
el i m nat ed. In Attorney-Ceneral,for Alberta v. Attorney-

CGeneral for Canada(l) the Privy Council had to deal with two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 34

parts of the Act of the Alberta Bill of Rights Act, 1946,
Part | of which declared certain existing rights of Alberta
citizenship described therein and Part Il provided a nethod
of making effective the provisions of Part | by conferring
certain powers on the province. It was held that Part |1
was ultra vires being beyond the powers of the provincia
| egislature to enact; that Part | of the Act was not
severabl e, that the whole Act hung together and therefore
t he whol e was invalid.

I hold that the trial held under the Regulation is void
under article 13, read with articles 14 and 21 of the
Constitution, and the .conviction and sentence of the
petitioner should be set ‘aside. Followi ng the view taken in
Lachmandas’s case(1l) | direct that the petitioner shall be
tried according to | aw.

This order will govern petition No. 368 relating to the
ot her petitioners.

(1) [21947] A.C.503. (2) [1952] S.C. R 710.
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ORDER.
BY THE COURT:-As the Constitutional issues. raised in the
petitions have al so been raised in the appeals preferred by
the petitioners they have been dealt with in the appeals by

consent of parties, and the petitions are dism ssed. The
constitutional points  in the appeals having been decided
agai nst the appellant,; by the majority the appeals will be

heard on other points when the appeals are ready for
heari ng.
Petitions disnissed.
Agent for the petitioners/appellants: Rajinder Narain
Agent for the respondent,: G H Rajadhyaksha.




