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ACT:

Ordi nance 9(2) /of the University of “Allahabad issued
under section 32(2) (f) of the Allahabad University Act,
1921- Whet her strict. 'conpliance regarding the qualifications
etc. prescribed for appointnment - of teachers ' is necessary-
whet her non- conpl ai n servi ettes the sel ection.

HEADNOTE
Si x posts of Readers in the English Department of the
University fell wvacant and applications were invited by

advertisenent. The appellants and respondents 5 to 10, anobng
others were applicants and they were all serving as |ecturer
in the University at that time. Since section 29 of the
Al'l ahabad University Act, 1921 stipulates that teachers of
the University shall be appointed by the Executive Counci

on the recommendations of the Selection Conmittee, a
Sel ection Committee was constituted. The selection comittee
has to do the statutory exercise of choosing the best anpong
the applicants in conformity with the mnimum qualifications
prescri bed under ordinance 9(2) of the University. But the
conmittee chose to interview the candidates who were
otherwi se eligible for consideration. 13 applicants turned
up for interview. Respondent 9, Dr. Rhattacharya and
appel l ant Skand Gupta resented the viva voce test as
unaut hori zed and did not care to appear for the interview
However Dr. Bhattacharya. On being persuaded, did |ater turn
up, was interviewed and eventually included in the Select
List. Skand Gupta did not enjoy the benefit of a second
pursuation to present hinself for interview, did not appear
before the Sel ection Comittee and missed the bus.
Respondents S to 10 were chosen and on the recomendati on

the Executive Council made their appointnent. The appellants
thereupon nmoved the Chancellor under section 42 of the Act
requesting him to cancel the appointments of respondents 5
to 10. But by an order dated Novenber 22, 1973 he upheld the
sel ection and appointnent. The appellant, therefore, noved
the High Court under Article 226 of the Constitution and
i mpugned the selection process and the appointments on
various grounds. The |learned single judge considered the
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nerits of the contentions and concl uded that the sel ections
and the consequent appointnents were bad in |law except in
regard to respondents 7 and 10 and directed the University
to nmake fresh selection and fill UP the vacancies.
Respondents 5 to 6 and 8 and 9 went in appeal to the
Di vi si on Bench which accepted their appeals and reversed the
judgrment of the single judge in its entirety and hence the
appeal by special |eave.

Al'l owi ng the appeal the Court,
N

HELD: 1. Any Administrative or quasi-judicial body
clothed with powers and Ileft unfettered by procedures is
free to device its own pragmatic, flexible and functionally
vi abl e processes of transacting business subject, of course,
to the basics of natural justice, fair play in action
reasonabl eness in collecting decisional materials, avoidance
of arbitrariness and extraneous consi derations and
903
other vise keepingwithin the leading strings of the |aw.
Though there is no flaw in  the nmethodol ogy of interviews,
certainly, cases arise ~where the art of interviewng
candi dates deteriorates from strategy to stratagem and
undet ect abl e mani pul ation of results 1is achieved by renote
control tactics nmmsked as viva voce tests. This, if allowed
is surely a sabotage of the purity or proceedings, a

subt erfuge whereby |legal nmeans to reach illegal ends is
achieved. So, it is that Courts insist on recording of nmarks
at interviews and other fair checks  Iike guidelines for
mar ks and remarks, ‘about candidates and the like. |If the

Court is skeptical, the record of the Sel ection proceedings,
including the notes regarding the interviews may have to be

made available. Interviews, as such, are not  bad but
polluting it to attain illegitinmte ends i's bad [908 H, 909
A-C]

2. Social scientists and -educational avant garde may
find pitfalls in our systemof education and condem the
unscientific aspects of marks ~as the neasure of nerit,
things as they now stand. But, however inperfect and obtuse
the current systemand however urgent the nodernization of
our courses culmnating in examnations may - be, the fact
remains that the Court has to go by what is extent and
cannot explore on its own or ignore the measure of nerit
adopted by universities. Judges nust not rush in where even
educationists fear to tread. So the criterion of nmarks and
class, the Allahabad University bas laid ~down  is _sound,
although to swear religiously by class and grade  may be
exaggerated reverence and false scal es i f strictly
scrutini zed by progressive n criteria. [909, E-@F

3. The prescription of a high second class in ordinance
9 is a mandatory mnimum A glance at the rel evant portion
of ordinance 9 reveals that wherever rel axation of
qualifications is intended, the ordinance specifically pelfs
it out and by necessary inplication, where it has not said
so, the possession of such qualification is inperative. The
ordi nance has a purpose when it prescribes at |east a high
second class for a Reader’s post. It is obligatory. [909 H
91 OA CDO

4. "High" 1is the antithesis of "low' and a high second
class is, therefore, a contrast to a | ow second cl ass. \Wen
the range of a second class marks is wide of the candidate
who gets that Class with marks within the | ower half bracket
it cannot be said that he gets a high second class. If he
nmanages to get 48 marks he barely gets a second class not a
hi gh second cl ass. And commopnsense, which is not an eneny of
Courtsense, points clearly to the neaning, of high second
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class as one where the marks fall a little short of first
class marks and he narrowWy misses first class. In the
context of ordinance 9 and its purpose and the collection of
words used viz. 'first «class or a high second class’, the
interpretation will msfire if the Court disregard the
intent and effect of the adjective, "high’ and indifferently
read it to nmean nmerely the mninum marks needed to bring the
candidate within the second class. Hgh is high and a
superior second class denotes narks sonewhere near first
class marks. Even by relaxing, diluting and liberalizing the
rigour clearly inmported by the draftsman by wusing the
expression "high second class”, still it is inpermssible to
render the word "high' ‘'nugatory or rmake, by construction
that intensive adjective redundant. Nor did the University
has all these years treat a high second class to nean a nere
second class and English has not 1lost its potency in he
Al'l ahabad University so 25 to.include low in high. The
ut nost construction would be: Draw a line at md-point, and
mar ks above and below that line will be high and | ow second
cl ass respectively. In the instant case, the md-Iline
904
bei ng 54 those who have not secured above 54 cannot claimto
have obtained a high second class and are ineligible. [910
D-H 911 A D

5. It is true/that the Selection Committee is in expert
body. But their expertise in not in law, but in other

branches of learning and the final ~interpretation of an
ordinance is a legal skill outside the academ c orbit.[911
E- F]

6. Wiile there is  no absolute ban, it is.a rule of
prudence that courts should hesitate to dislodge decisions
of academic bodies. But wuniversity organs, for that natter
any authority in our system is bound by the rule of |aw and
cannot be a law unto itself. If the Chancellor or any other
authority lesser in level decides an academc matter or in
educational question, the court keeps its hands off; but
where a provision of |aw has to/be read and understood, it
is not fair to keep the could out. To respect in‘authority
is not to worship it unquestion illegal since  the bhakti
cult is inept inthe critical field of law. In short, while
dealing Wth |legal affairs which have an inpact on acadenic
bodies, the views of educational experts —are entitled to
great consideration but not to exclusive wisdom [911 GH
912 B-D

The University of Mysore and Anr. v. C D. CGovinda and
Anr., [1964] 4 SCR 575 @586; foll owed.

7. An illegal act cannot be deemed to be  |legal by
reading a legislative function into an executive action
Were this dubious doctrine applied to Governnental affairs
and confusion between executive and |egislative functions
juries prudently sanctioned, the consequence could well be
di sastrous to the basics of our denocracy. Shall gains in
some case should not justify the wurging of propositions
whi ch are subversive of our constitution. [912 E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1524 of
1977.

Appeal by Special Leave fromthe Judgnent and order
dated 21-9-1976 of the Allahabad Hgh Court in S. A Nos.
26,66 and 37/ 76.

S. P. Cupta and Pranod Swaroop for the Appellants.

Yogeshwar Prasad and Ms. Rani Chkabra for the
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Respondents 5 and 6.

U R Lalit and Manoj Swarup, Mss Lalit Kohli for the
Respondent (University.)

The Judgnent of the Court was delivered by

KRI SHNA | YER J.-The core controversy in this appeal by
special leave rages round the legality of the selection of
Readers by the Allahabad University. The fortunes of the
litigation, pending for seven years have been fluctuating
fromcourt to court. The fine |line of distinction between
internal autonony for educational bodies and insulation of
their operations fromjudicial interference on the one hand
and the constitutional obligation of the court to exam ne
the legality of academc

905

actions and correct <clear injustices on the other is
jurisprudentially real and the present appeal illustrates
the demarcation between the two positions. Wile |ega
shi bboleths like "hand-off wuniversities" and neticulous

forensic invigilation of educational organs nmay both be
wrong, a ' bal anced approach of |eaving universities in their
internal functioning well alone to  a large extent, but
striking at illegalities and injustices, if comritted by
however high an authority, educational or other, wll
resolve the problemraised, by counsel  before us in this
appeal from a judgment of the Division Bench of the Hi gh
Court.

Once W recogni ze the basic yet sinple proposition that
no i slands of insubordination to the rule of law exist in
our Republic and that discretion to disobey the mandate of
the law does not belong even'to university organs or other
authorities the retreat of the Court at the -sight of an
academ ¢ body, as has happened here, cannot be approved. On
the facts and features of this case such abal anced exercise
of jurisdiction wll, if we my -anticipate our ultimte
conclusion, result in the reversal of the appellate judgnent
and the restoration, in substantial nmeasure, of the |earned
singl e Judge’s judgment quashing the sel ections nmade by the
University bodies for the posts of Readers in English way
back in 1973.

A perception in perspective of the facts which are
brief and the law which is clear, persuades us-to narrate
the circumstances which have led a nunber of |ecturers of
the Allahabad University to fighting forensic battles over
the selection of sone as Readers in English by the selection
Conmittee and their opportunity by the Executive Counci

Nearly a decade ago, six posts of Readers in the
English Departnent of the University fell wvacant and
applications were invited by advertisenent. The petitioners
and respondents 5 to 10 anpbng others, were applicants. These
parties were all serving as lecturers in the university at
that tine. A selection commttee was constituted as
contenpl ated by the statutes and ordi nances harnmed under the
Al | ahabad wuniversity Act, 1921 (for short, hereinafter
called the Act.) Section 29 of the Act, stipulates that
teachers of the wuniversity shall be appointed by the
executive council on the reconmendations of the selection
commttee. There are statutory provisions regulating the
functions of the selection conmttee section 32(2)(f) of the
Act. provides for the issuance of ordinances prescribing
qualifications for appointment of teachers. O dinance 912)
| ays down the qualifications for teachers in the various
faculties. W are concerned wth ordinance 9 with specia
reference to the prescription of qualifications for Readers
and it runs thus:

906
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9. The following qualifications are prescribed for
the appointnent of teachers in the Faculties of
Arts, Science, Conmerce and Law

(2) For Readers: (i) First or high Second d ass
Master’s degree in the Subject concerned and good
academ c record
(ii) Established reputation for sound schol arship and
be conpetent to teach wupto Master's degree and
gui de research

(iii) A doctor’s degree, or equival ent published work.

(iv) At least 5 Years’' teaching ’experience of the
subj ect concerned in post-graduate classes in a
Uni versity recognized by | aw, or research
experience in a Research Institute recognized by
the. University or’ the State, or the Centra
Gover nnent .
Provided-that ~the selection ’'Committee may rel ax
the qualifications contained in clause (iii) for
the post ~of Readers in the case of candidates
whose total length of service as tea cheers in
this University “is not J|ess than the period
required to teach the maximumof the Lecturer’s
grade and who shall have established a reputation
as teachers.
Provided/ further that in the case of wonen-
teachers of/ this (i.e. Allahabad University), in
pl ace of qualification No. (1V) requiring 5 years’
teachi ng experience in post graduate classes a
m ni mum of. 5 Years teaching experience of the
subj ect in the graduate classes inthis University
may al so be considered adequate for -~ the post of
Readers.

The statutory exercise of choosing the best anong the
applicants in conformty with the mnimumqualifications is
done by the selection committee which recommends to the
"executive' council its panel. Wile there is no specific
| egi sl ative provision regarding the procedure to be adopted
by the sel ection comittee there is no doubt that

arbitrariness is anathema, violation of natural justice
vitiates and subject to this, self-created rules, flexible
and pragmatic, fair and functionally viable, may well _be
fashioned by the selection committee. In this case the

commttee chose to interview the candidates who were other
wi se eligible for consideration. 13 applicants turned up for
inter view But respondent No, 9, Dr. Bhattacharya, and
petitioner No. 2, Skand Cupta, apparently resented the viva
voce test as unauthorized and did not care to appear for the
interview. How ever, Dr. Bhattacharya (R 9), on being
persuaded, did later turn up, was interviewed and eventually
included in the 'select list'. The

907

second Petitioner did not enjoy the benefit of a' 'second
persuasion to present hinmself for interviews did not appear
before the Sel ection Conmttee and m ssed the bus.

The Conmmittee, which consisted of acadenic experts
prepared a panel and forwarded it to the Executive Council
As is inevitable in situations of over supply, nmany are
cal l ed but few are chosen and Respondents 5 to 10 (Dr. Ms.
Hem Lata Joshi, R-5, Shri H S Saxena, R6 Dr. R R Dutt,
R-7, Shri I. N Agarwal, R-8, Dr. A N Bhattacharyya, R-9, and
Dr. L.M Upadhayaya, R-10) were lucky to be chosen while the
Petitioners were luckless and lost. Petitioner No. 2
represented against the propriety of the selection to the
executive council, but the latter overruled the objection
and accepted the recomendati on. Respondents 5 to 10 were
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thus appointed Readers. The Petitioners thereupon noved the
chancellor under s.42 of the Act and urged in their
Petition, that the selection was illegal, but were
di sappoi nted because the <chancellor, by this order of
November 22, 1973, uphel d t he sel ection and t he
appoi ntnents. The last refuge of those with |ost causes is
the wit jurisdiction of the High Court. The Petitioners
i nvoked Art. 226 of the Constitution and inmpugned the
legality of the selection process and the appointnents on
various grounds. The |earned single Judge considered the
merits of the contentions and concluded that the sel ections
and the consequent appointments were bad in |aw except in
regard to respondents 7 and 10 and directed the university,
in January 1976, to hold fresh selections . for filling the
vacanci es of |ong years ago.

I nevitably, the vanqui shed respondents rushed to the
appel | ate Bench of the “H gh Court where success greeted
them for, the appeals were allowed in reversal of the
singl e Judge’ s reasoning and the wit petition was di sm ssed
in entirety. The final sanctuary of those who F. fancy that
they are victinms of judicial injustice of other forns of
iniquity is the Supreme” Court in its msleadingly i mense
and self defeatingly multiformjurisdiction under Art. 136,
The appel l ants are here hopefully invoking our power to hea
their alleged in jury.

Wth this backdrop, it wll be easy to appreciate the
f ew submi ssions urged by the appellants in substantiation of
their case that although the selection conmittee was |legally
constituted, the process of selection and the criteria for
sel ection Were illegal, If the selecting were invalid dated
by any lethal vice the council’s actionin accepting the
comendees cannot survive. Nor can the chancel lor’ s
di smissal of the objections of the appellants lend life to
what otherwise is non est. Thus, the crucial issue is
whet her the grounds of attack |l evell ed against the selection
have subst ance.

908

A few basic facts nust be renenbered before W discuss
the nerits. Al the parties with whomwe are concerned as
candi dates, have acquired their naster’s degree from the
Al | ahabad University. In tune with the hierarchical ethos of
I ndi an soci ety which does not spare the academc thereis a
pyram dal structure wth lecturers at the bottom Readers
above them and prof essors at t he top, speaki ng
sinplistically. Qur concern in this appeal-is wth Readers;
and the eligibility qualifications mentioned in ordinance 9
are the mnimum not the maxi num W may straight get into
the meat of the matter, The substantial con tension urged by
the appellant wth success before the single Judge and
failure before the Division Bench is that the contesting
respondents are not even qualified for consideration because
they do not have a first class or a high second class in the
Master’s degree. It is comopn ground that none of themhas a
first class. It is undisputed that the All ahabad University
awards first class to those who obtain 60 % and above and
second class to those who secure anything between 48 %to 59
N, For the nonce, we are not concerned with the other
qualifications itemzed in ordinance 9. The narks obtained
by the appellants show that they are recipients of first
class or high second class. The controversy is not about
their eligibility but that of the contesting respondents.
Dr. Ms. Joshi (R S) has secured 52.2 nmarks; Shri Saxena
(R 6) has scraped through with 49 .3 nmarks; Dr. Dutt (R 7)
has, however, obtained a first class while Shri Agarwa
(R8) is slightly belowthe mddle Iine in the second cl ass
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range having got only 53 .8, nmarks; Dr. Bhattacharya (R9.)
has fared a little better with 54 .5 marks. Dr. Upadhyaya
(R 10) also has a better performance record in the Master’s
degree exami nation since he has 55.1 marks to his credit.
Fromthese figures it is obvious that Dr. Dutt (R 7) has the

"distition of being the holder of a first class. It is
beyond one’s conprehension how his selection can be
challenged on the score of ineligibility. Indeed, the

appel  ants have accepted the findings of the |earned single
Judge who has disallowed the wit petition vis-a-vis R 7
and R 10. W agree. Even in regard to the conclusion
arrived at so far as R 10, Dr. Upadhyaya, is concerned who
has secured marks above the mddle line in the range between
48 % and 59 % we are not disposed to disagree with the
singl e Judge. Thus, the appointnents of. 7 and R 10 do not
call for any interference. The rest wll, right now be
exposed to the actinic light of-legal scrutiny.

W may dispel two nystiques before we debate the rea
i ssued. Did the “selection commttee act illegally in
resorting to the interview process to pick out the best ? W
think not. Any admi nistrative or quasi judicial body clothed
with powers and | eft unfettered
909
by procedures is free to devise its own pragmatic, flexible
and functionally viable processes of transacting business
subj ect, of course to the basics of natural justice fair
play in action, Treasonableness in -collecting decisiona
materials, avoidance of arbitrariness and extraneous
consi derati ons and otherwi se keeping wth in ‘the |eading
strings of the law. ~We find no flaw in the methodol ogy of
‘interviews.’” Certainly, cases arise where the are of
i nterview ng candidates deteriorates from strategy to
stratagem and undetectable rmanipulation of results is
achieved by renote control tactics nasked as viva voce
tests. This, if allowed, is surely a sabotage of the purity
of proceedings, a subterfuge whereby legal neans to reach
illegal ends is achieved. So it is that courts insist, as
the Il earned single Judge has, inthis very case, suggested
on recording of marks at interviews and other fair checks
i ke guidelines for marks and remarks about candi dates and

the like. If the court is skeptical, the record of the
Sel ection proceedings, including the notes regarding the
interviews, may have to be nmade available. Interviews, as
such, are not bad but polluting it to attain illegitinate

ends is bad. Dr. Martin Luther King Jr. was right when be
wr ot e.

"So | have tried to make it clear that it i's wong to

use inmmral neans to attain noral ends. But now |  rnust

affirmthat it is just as wong, or even nore, to use
noral neans to preserve i moral ends."

The second obscurantismwe nust renove is the blind
veneration of rmarks at exanmination as the main nmeasure of
merit. Social scientists and educational avant garde nay
find pitfalls in our systemof education and condemn the
unscientific aspects of marks as the neasure of nerit,
things as they now stand. But, however inperfect and obtuse
the current systemand however urgent the nodernization of
our courses culminating in examnations may be, the fact
remains that F he court has to go by what is extent and
cannot explore on its own or ignore the measure of merit
adopted by universities. Judges nust not rush in where even
educationists fear to tread. So, we see no purpose in
belittling the criterion of marks and class the Allahahad
University has laid down, although to swear religiously by
class and grade may be exaggerated reverence and false
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scales if strictly scrutinized by progressive criteria.

We have stated earlier that the prescription of first
class or high second class is part of the ordinance as a
qualification for a Reader’s post. is this condition
mandatory or directory ? The High Court at the two tiers has
taken contrary views. But we are inclined to
910
hold that a high second class is a nandatory mnimm A
glance at the relevant portion of ordinance 9 reveals that
wherever relaxation of qualifications is intended, the
ordi nance specifically spells it out and by necessary
implication, where it has not said so, the possession of
such qualification is inperative. W mnmust renmenber that a
Reader is but next to. a Professor and holds high
responsibility in giving acadenm c gui dance to post-graduate
students. He has to be a creative scholar hinself capable of
stimulating in his students. a spirit of -enquiry and
chal | enge, intellectual fernent and thirst for research. If
the teacher is innocent of academ c excellence, the student,
in turn, will be passi ve, nechanical, negative and
menori zi ng where he should be innovative, inaginative and
inventive. The inference is “irresistible that a Reader who
gui des the students and raises his faculties into creative
hei ghts is one who  hinself has had attainments to his
credit. Putting aside for a nonent the val ue of exam nations
and nmarks as indicators of the student’s potential], we nust
agree that the ordinance has a purpose when it prescribes
atleast a high second class for a Reader’s 'post. It is
obligatory

Now we cone to close grips wth the Principal point-
debated before us. Wien is a second class high, going by
mar ks? For any |aynan the neaning is clear. For any purpose-
oriented interpretation the decodingis sinple. High is the
antithesis of low and a high second class is, therefore, a
contrast to a low second class: Wen the range of second
class marks is wide, of the candidate who gets that class
with marks wthin the |ower half bracket you cannot say he
gets a high second class. If he manages to get 48 narks he
barely gets a second class-not a high second class. And
commonsense which is not an eneny  of court - sense, points
clearly to the neani ng of high second class as one where the
marks fall a little short of first class marks and he
narromy msses first class. In the context of ordinance 9
and its purpose and the collocating of words used viz.
"first class or a high second class’, the interpretation
will msfire if we disregard the intent and effect of the
adjective "high’ and indifferently read it to nmean nerely
the mininmum marks needed to bring the candidate within the
second class. Hghis high and a superior second  class
denot es nmarks sone where near first class marks. Assum ng we
relax, dilute and liberalize the rigour clearly inported by
the draftsman by using the expression 'high second class’,
still it is inmpernmissible to render the word *high' nugatory
or nake, by construction, t hat i ntensive adj ective
redundant. Nor are we inpressed with the strange subni ssion
that the University has all these years treated a high
second class to mean a male . second class, and, therefore
English has lost its potency in the Allahabad University and
hi gh includes | ow. Such bathetic semantics
911
nmust be rejected sucre continuing comm ssion cf wong does
not right it.

The ut nost we may reiuctantly accept is t he
construction that the | earned single Judge has adopted. Draw
aline at md-point, and marks above and below that line
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will be high and LOW second cl ass respectively.

It was urged that marks for the second-class grade vary
fromuniversity to University and start sometimes with 40 %
and so, even 48 % nmust be regarded as hi gh second class for
Al | ahabad University. Here we are concerned only wth
hol ders of second class fromthe Al ahabad University and so
the conplication of other universities does not rise. Even
otherwise, will reference to and particular university, the
marks for second class may be fromXto Y and "high® wth
reference to that university wll be the superior half
bet ween X and Y. Lexi cal ly, | ogi cal ly, l egal ly,
teleologically, we, find the conclusion the sanme. W
regretfully but respectfully disagree with the Division
Bench and wuphold the sense of high second class attributed
by the | earned single Judge. The md |line takes us to 54 and
al though it is unpal atable to be mechani cal and
mat hematical, we have to hold that those who have not
secured above 54 narks cannot claimto have obtained a high
second class and are ineligible. In the instant case, Dr.
M's. Joshi, Shri- Saxena and Shri_ Agarwal do not fill the
bill, their marks being below 54 in the Mster's degree
exam nation. W have earlier held that the power to rel ax,
as the ordi nance now runs, in so far as high second class is

concerned, does not exist. Inevitably, the appointnment of
the 3 respondents/violate the ordinance and are therefore,
illegal. It is true, as counsel for the respondent urged,

that the ’'selection Conmittee is an expert body. But their
expertise is not in. law, but in other branches of |earning
and the final interpretation of an ordinance is a |ega
skill outside the academ c orbit.

Rulings of this Court were cited before us to hamer
hone the point that the Court should not substitute its
judgrment for that of academ cians when the dispute relates
to educational affairs. Wiile there is no absolute ban, it
is a rule of prudence that courts should hesitate to
di sl odge deci sions of academ c -bodies. But wuniversity
organs, for that matter any authority in our system is
bound by the rule of law and cannot be a law unto itself If
the Chancellor or any other authority lesser in’  |leve
deci des an academic matter or an educational question, the
Court keeps its hands off; but where a provision-of |aw has
to be read and understood, it is not fair to keep the Court
912
out. In Govinda Rao’s case (1) Gajendragadkar, J (as he they
was) struck the right note:

"What the Hi gh Court should have considered i s whether
file appoi ntment made by the Chancell or Had contravened
any statutory or finding rule or ordinance, and in
doing so, the High Court should have shown due regard
to the opi nions expressed by the Board and its
reconmendati ons on whi ch the Chancel |l or has acted."

(Enphasi s added)

The later decisions cited before us broadly conformto the
rule of caution sounded in Govinda Rao. But to respect an
authority is not to worship it wunquestioningly since the
bhakti cult is inept in the critical field of law. In short,
while dealing with legal affairs which have an inmpact on
academ c bodies, the views of educational experts are
entitled to great consideration but not to exclusive w sdom
Moreover, the present case is so sinmple that profound
doctri nes about academ c autonony have no pl ace here.

A strange subm ssion was nildly nade that the Executive
Council has also the power to nake ordinances and so, by
accepting a |ow second class has equal to a H gh second
class in the case of the three respondents, the Council nust
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be deened to have anended the ordinance and inplicitly re-
witten it to delete the adjective 'high before ’'second
class. This argunment neans that an illegal act nust be
deenmed to be legal by reading a legislative function into an
executive action. Wre this dubious doctrine applied to
governmental affairs and confusion between executive and
| egislative functions juris prudentially sanctioned, the
consequences could WeIlIl be disastrous to the basics of our
denocracy W nention this facet of the argunent not only to
reject it but to enphasize that snall gain in sone case
should not justify the wurging of propositions which are
subversive of our Constitution Be that as it may, we are
satisfied that respondents 5 6 and 8 do not possess a high
second class in their Master’'s degree.

The second condition successfully wurged before the
single judge of the Hgh Court relates to Dr. Bhattacharya
(R 9). The pointis that R~9 and petitioner No. 2 for
sel ection the second Petitioner |lost his chance of being
consi dered because he did not appear for the interview and
Dr. Bhattacharya averted that fate because he was sent for a
second tine. The equivocal version of Dr. Bhattacharya
913
has not been accepted by the | earned single Judge and we are
unhappy that an academ c has been put to the necessity of
this dubiety which 'suggests that taking liberties with truth
for getting a tenporary advantage is a tendency which does
not spare highly educated and gifted persons. In this
connection, even the term nol ogical inexactitude indulged in
by Dr. Hem Lata Joshi. (R 5) is not conplimentary, when she
says that in her application she gave 54 marks as agai nst
the actual figure of 52.2 and when chal l enged, she excused
herself by saying that her nmenory, working in a hurry, |et
her dowmn. W are satisfied that if the Selection Committee
had chosen to give an opportunity to the 2nd petitioner
even as they did to R 9, he mght well have turned up and
having regard to his high marks, ~mght also have stood a
good chance of being selected. The criticismis not that the
Sel ection Committee’s action was nala-fide or biassed, but
that there has been wunequal treatnment between equal's. For
this reason, the selection of R 9 deserves to be struck
down as violative of Art. 14.

O her minor points which have been urged and countered
do not deserve serious consideration and we decline to dea
with them The conclusion we reach is that the sel ectionand
appoi ntnents of respondents 7 and 10 are  good; but the
sel ection and appointnent of respondents 5, 6, 8 and 9 are
bad in | aw.

The tragic sequel cannot be dismssed as none of our
concern because the Court, by its process, nmust, as far as
possi bl e, act <constructively, mnimsing the injury and
maxi msing the benefit. Indifference to consequences upon
institutions and individuals has an inperial flavour and we
wish to meke it <clear that the fact that since 1973 the
respondents 5, 6, 8 and 9 have been functioning as Readers
without blemsh is a factor which distresses us when  we
denol i sh their appointnments. They have gai ned experi ence of
several years in the Reader’'s post. They are otherw se well
qualified on the academ ¢ side. The short-fall in the natter
of a high second class, while some of them have been
doctorates, should not have such di sastrous consequences as
to throw out the appointees 7 years after. W think that
these special circunstances may well justify the appropriate
authority in the University resorting to alternatives which
may mtigate their msfortune. W have been informed by
counsel M. Manoj Swarup that the University is inclined to
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take an accommpdative attitude to mtigate the hardship that
may flow fromthe adjudication. OF course, they are free to
take such steps as they deemjust and necessary. W do not
think there was anything wong in Dr. Bhattacharya having
been persuaded to conme to the interview, but we regard it as
i mproper that such a facility was not extended to the 2nd
petitioner.
914

In conclusion, we allow the appeal and direct a fresh
selection from anong those candi dates who are qualified for
Readership in the light of our interpretation of Ordinance
9. W nmke it clear that the appointnents of respondents 7

and 10 sustained by the H'gh Court, will remain untouched.
The appeal is allowed subject to the observations nade

above.

S R Appeal al | owed.
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