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ACT:

Revi ew- when the Court would review its earlier
judgrent -earlier judgenent clarified.

PER KRI SHNA | YER AND DESAI JJ.

HEADNOTE

In a petition for  review, once a clear error in the
judgrment is revealed no sense of shane or infallibility
conpl ex absesses or dissuades this Court fromthe anxiety to
be ultimately right, not consistently wong. [189 H

Three points were raised for review of the  earlier
j udgrent .

1. The Kerala Joint H ndu Fam ly System (Abolition) Act
1975 (Act 30 of 1976) governs the erstwhile ruling famly of
fornmer Cochin State and observations of this Court giving a
contrary inpression nay be nodified.

2. The observations of the Court that the Board is
conposed of the heads or seniornost —nenbers of ~the four
branches of the famly is not wholly correct.

3. The order of this Court dated 30th July, 1979 should
not have the intent and effect of nullifying the enornous
amount of work and considerabl e steps taken by the Board so
far for partitioning the properties of the famly. [193 A-(

1. (a) The second point arising out of three reliefs
menti oned above was an inconsequential error which has crept
in by oversight. The statenent in the judgnent that "the
Board, being an old institution in plenary nanagenent since
1949 and wisely conposed of the seniornost nenbers of the
four branches ...... " was not correct because the Board was
constituted by the Royal Proclamation of 1124 and conti nued
by later Acts. [193 D

(b) The Cochin Maharaja had the power to nom nate the
five trustees of the Board and there was no objection on him
to choose the seniornost menbers of the Thavashi es. Wat he
had to conply with was the directive in section 4 to secure
representation so far as possible for each of the four main
Thavashies. It is sufficient if its conposition secures fair
representation so for as possible for each of the four
Thavashi es of the famly. The seni or nost need not
necessarily be chosen. The Board which has been functioning
all these decades is beyond |egal cavil and has been rightly
constituted. [193 G
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2. (a) The first relief telescopes into the third. From
the materials on record it is quite clear that the Board had
done good and satisfactory work especially because conpetent
engi neers and valuers have been pressed into service. A
retired judge of the High Court has been playing the role of
a mentor and a small conmttee of nmenbers has denocratised
and legitimated the process of partition by participation
There is no reason to sweep off the work of valuation done
all these years. The argunent that the Board s |abours
shoul d be liquidated cannot be acceded to. The valuation the
Board has carried out, the alienations it has effected and
provisional allotrments it

188

has made will be allowed to stand only subject to the
obligation to hear objections and to take foll ow up action
[196 C- D

(b) It is not necessary to demolish the work done by
the Board upto now. The Boards deci sion cannot be arbitrary.
It has' to be reasonable and fair and for that purpose nust
conply with~ the opportunity for a hearing to every sharer
Group allotnment nmay be pernissible  provided the sharers
conposing the groups consent. Qherwise each nenber is
entitled to a per capita share. If the Board had nade group
al | ot mrent s it has to be justified by practica
consi derations and /by acceptance by the nmenbers of the group
concerned. The val uation made and the sal es effected nmust be
subj ect to the objections of those who have not had a say in
the mtter. The ' draft partition deed, wth necessary
particulars regarding  properties and their value shall be
made available for the inspection of the various parties
fromthe office of the Board. The Board w || consider the
obj ections and decide themon their nmerits. Parties affected
by such decision will be given brief hearing by the Board.
[196 H, 197 A-C]

3. The 1976 Act leaves in tact, in large part, the
proclamation as well as the 1961 Act. Section 7 of the 1976
Act expressly repeals the scheduled Acts. It also renders
texts of Hindu |law, custons and usages contrary to the
provisions of the 1976 Act ineffective. The consequence of
the om ssion of the Proclamation and the 1961 Act fromthe
schedule is that they survive and co-exist with the 1976
Act. The definition of joint Hndu famly is w de enough to
i nclude the Cochin royal famly and prina-facie section 4(2)
spells a divisionin status and substitutes a tenancy-in-
conmon in the place of jointness vis a vis-the Cochinroya
famly al so. This consequences can be obviated only if there
is something in section 7 which conpels a contrary
conclusion. The omssion in the repealing section of 1961
Act by itself does not render inapplicable section  4(2)
whi ch creates the division in status. It admts of no doubt
that until Act 30 of 1976 was passed, there was no partition
effected by any decision of the Mharaja persuant to the
1961 Act. Thus one of the joint Hndu fanilies which
subsisted at the time of the 1976 Act was the Cochin roya
famly and section 4(2) could and, therefore, did operate on
it. Nor is the rule of per capita division provided for in
the 1976 Act contrary to the shares prescribed in the 1961
Act. The survival of the 1961 Act, because of its om ssion
fromthe Schedule of the Acts repeal ed has one effect and
that is that the Board alone has the power to divide the
properties. Section 3 of the 1961 Act provides for it and
nmust prevail despite the 1976 Act in view of section 7 of
the later Act read with the Schedul e thereto. The non-repea
of the 1961 Act also leads to the conclusion that child in
the wonb is entitled to a share, whatever the neaning of
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section 4(2) of the 1976 Act may be. Thus a cl ose up view of
the statutory scene vis-a-vis the Cochin royal famly, it is
clear that in 1976, the fanmly was divided in statuts with
shares for every nenber including the per capita share for a
child in the wonb and such partition is to be worked out by
nmetes and bounds only by the Board and not by the G vi
Court. [200 B-G

Koshal, J. (concurring in the final result)

The proclamation coupled with the 1961 Act constituted
an exception to the provisions of the 1976 Act which
otherwi se applied to all joint H ndu fanmli es.

189

Under the proclamation 1124, the Cochin royal famly was
i npartible. The concept of partitionin relation to it was
for the first time introduced by the 1961 Act subject to
three conditions mentioned in section 3 of the Act. Al the
three conditions had to be satisfied before the Estate could
be considered partible and till it acquired that character
the Procl amation remained in full force. The 1976 Act did
not make the slightest difference to the position prevailing
till that- Act-into force: Neither the Proclamation nor the
1961 Act was repealed by the 1976 Act and, therefore, they
continued to co-exist with the 1976 Act. In view of the
provisions of section 3 of the 1961 Act which were left in
tact by the 1976 /Act the Estate coul d becone partible only
if all the three conditions specifiedin section 3 of 1961
Act were fulfilled. The result is that when the 1976 Act was
enforced in its original formthe Estate continued to be
impartible and, therefore, there was no question of section
4(2) of that Act being applicable to it. [203 H 204 A- G

After the pronul gation of the 1978 Act the Procl anmation
has to govern the Cochin royal famly subject to section 3
of the 1961 Act as amended by the 1978 Act which would fully
apply to that famly notw thstandi ng anything contained in
the 1978 Act or any other law for the tine being in force.
Finality has thus been given to the provisions of that
section which states that the partition is to be nmade "anobng
all the nmenbers entitled to a share of the Estate, and the
Pal ace Fund under section 4 of the Kerala Joint H ndu Famly
System (Abolition) Act 1975 (30 of 1976.)" Section 4 of the
1976 Act is thus nade specifically applicable tothe Cochin
royal famly by reason of the amendnent of section 3 of the
1961 Act by the 1978 Act. If this be so the crucial date for
determ ning the nunber and identity of the nenbers of the
famly entitled to a share of the Estate and the Pal ace Fund
woul d be 1st of Decenmber, 1976, that is, the date on which
the 1976 Act canme into force. [206 D E

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Review Petitioon No.
150/ 1979. Review of this Court’s Order dated 30-7-1979 in
SLP (Civil) No. 5863 of 1979.

T. S. Krishnanoorthy, Vishnu Bahadur Saharya and Sardar
Bahadur Saharya for the Appellant.

P. Govindan Nair and N. Sudhakaran for the Respondents.

The Order of V.R Krishna lyer, J. and D. A Desai, J.

was delivered by Krishna Ilyer, J. Koshal, J. gave a
concurring Opi nion.

KRI SHNA | YER, J.-Horace wote : "But if Honmer, who is
good nods for a nonent, | think it a shane". W, in the

Supreme Court do 'nod’ despite great care to be correct, and
once a clear error in our judgnment is reveal ed, no sense of
shame or infallibility conpl ex obsesses us or dissuades this
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Court from the anxiety to be wultimately right, not
consistantly wong. The present petition for reviewis one
such and we have |istened, at unusual length, to

190

counsel s oral subm ssions, having felt that an error in the
judgrment under review, likely to injure and unsettle, needed
to be mended.

W nmay narrate, very briefly, the necessary facts and
catena of statutes so that the flaw nmay be identified and
rectified. The subject-matter is the partition of the assets
of the erstwhile royal famly of the Maharajah of Cochin, if
we may avoid the jaw breaking description used in one of the
rel evant legislations viz. The Valiamm Thanpuran Kovil akam
Estate and Palace Fund belonging to the famly of the
Mahar aj ah of Cochin. A capsul ated survey of the [|andmark
| egislations will help |ocate the controversy and |iquidate
the error, if any. This famly, to begin wth, was
inmpartible and its admnistration was statutorised by a
Royal ' Proclanation of 1124 (herei nafter call ed the
Procl amat'ion) which constituted a Board in this behalf
consi sting of five trustees to be nom nated by the Mbharaj ah
with an equitable eye on representation for each branch
(tavazhi) of the famly. Sec. 2 (a) read with Sec. 4 of the
Procl amation defines the Board s conposition which shows a
slight oversight on our part in the wearlier order. And
thereafter, came the Geat Divide in the story of the roya
famly and began its slowintegration-into-the conmmonalty,
retaining in sone neasure, its peculiar individuality. By
Act 16 of 1961 (The Valiamma Thanpuran Kovil akam Estate and
Pal ace Fund (Partition) Act, 1961 (for short the 1961 Act)
inmpartibility was abolished conditionally, as it were. Sec.
3 therein laid down:

3. (1) Notwithstandi ng anything contained in Section 22
of the Proclamation, if a request in witing is nade by the
majority of the major menbers and the Maharajah of Cochin is
satisfied that in the interests off the famly it would be
desirable to partition the Estate and the Pal ace Fund, anobng
all the nenbers he nmy declare his decision to'effect a
partition under his supervision and control, and direct the
Board to proceed with the partition.

(2) The decision of the Maharaja of Cochin-under sub-
section (1) shall be published by the Board in the Gazette
in English and Malayalam and a copy of the notification
shall be affixed in conspicuous place at the office of the
Boar d.

O course, partibility reflected the spirit of the tines
both in Kerala and in the H ndu fold of India and royalty
lost its regalia, including the privy purse, wth the
enactment of the Constitution (26th Armendnent) . Act. / Even
though royalty had becone fossilised and Maharaja’s famly
had becone partible the latter retained its legislative
di stinctiveness in inportant features, because of its wuni-
191

gue history, unw eldy nmenbership and statutory singularity
since 1949. The legislature took pragmatic note of these
legitimate factors while enacting Act 16 of 1961. Thus
partibility was not automatic but dependent on the
Maharaj a’ s decision. The division was not to be affected by
the civil courts as in ordinary cases but by Board only.

The structure and identity of the Board created under
the earlier Proclamation was preserved even for the purpose
of effecting partition of the fanly assets. Once the
majority’s request was nmade and the Maharaja was satisfied
about the desirability of partitioning the Estate and the
Pal ace Fund, the process of partitioning was t he
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responsibility of the Board, although under the supervision
and control of the Maharaja hinmself. A ticklish question

which is one of the aspects involved in the present review
petition, turns on the division anong the nmenbers and, nore
particularly, the fixation of shares, depending, as it does,
on the nunber of nmenbers. This nunmber, in turn, 1is
determ ned by the date of division in status of the famly,
Section 3 of the 1961 Act makes partition contingent on the
Maharaja’'s declaration of his decision to effect a
partition. Once he declares his decision, there is, eo
instanti a division in status. Thereafter, s.4 of Act 16 of
1961 operates. That Section states:

4. Share of Menbers (1) Each nenber shall be entitled
to an equal share of the Estate and the Pal ace Fund.

(2) The share obtained by a nember on partition shal
be the separate property of the menber.

(3) A child who is in the wonb on the date of the
publication of the decision under Section 3 and who is
subsequently born _alive shall ~have the sone right for a
share in  the Estate and Palace Fund as any other nenber as
if he or she had been born on or before the date of such
publ i cati on.

We may state even here that the Maharaja never made the
statutory declaration wunder Sec. 3 and so no division in
status took place, The next statutory mlestone which has
rel evance to our legal journey is the Kerala Joint Hi ndu
Fam |y System (Abolition) Act, 1975 (Act 30 of 1976) (for
short 1976 Act). By this measure,” the joint famly system
among Hindus in the 'state of Kerala was extinguished. Al
Mar umakkat hayam fam l'ies. were enbraced by the Act and the
right by birth in ancestral properties was al so put an end
to. By force of s. 4 of that Act, joint famly ownership was
converted into tenancy-in-common as if partition had taken
pl ace anong all the nmenbers. W may read s. 4 (2) at this
poi nt .

192

Al nmenbers of a joint Hindu famly, other /'than an
undivided Hndu famly referred to in sub-section (1)
hol ding any joint fanmly property on the day this act cones
into force, shall, with effect from that day be deened to
hold it as tenants in commpn, as if _a partition of such
property per capita had taken place anmong all the nmenbers of
the famly living on the day aforesaid, whether such nenbers
were entitled to claim such partition or not under the law
applicable to them and as if each one of the nenbers is
hol ding his or her share separately as full owner thereof.

The enphasis, fromthe point of view of the date of
transformation into tenancy-in-common, is onthe date of
comng into force of Act 30 of 1976. Fromthat date (1-12-
76) onwards a division in status and a quantification of
shares per capita nmust be deened to have occurred.

Section 7 of this Act repeals certain enactments
mentioned in the schedul e thereto; but what is of
significance in that schedule is that the Proclamation of
1124 and Act 16 of 1961 (which are neasures specially
devoted to Cochin Royal Fanily) are not repeal ed. Wat the
i mpact of this omission is, is a subject of debate between
the parties and we wll come presently to it. W then nove
on to ordinance 1 of 1978 pronul gated on 6-1-1978 whi ch was
repl aced duly by Act 15 of 1978, published in the Gazette on
19-3-78. This Act (The Valiama Thanpuran Kovil akam Est ate
and the Palace Fund (Partition) and the Kerala Joint Famly
System Abolition) (Amendnent Act, 1978), is an anendatory
adventure affecting vitally the partitioning of the Cochin
Royal Fanmily. The inplications of the provisions of this
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| egislation constitute the subject-matter of the review
petition on which the parties bitterly join issue.

It cannot be denied that partition by netes and bounds
of the Cochin Royal Famly properties is a stupendous
effort, a time-consuming task and an operation involving
| egal know how, valuers’ skills and adjudicatory steps. W
must renmenber that the assets are i mense and varied even as
the nenbers are nunerous, being well over 700 in strength.
Each nenber being entitled to a share, the partition is sure
to be conplicated and if in the shortrun of a human life the
partition is to be conpleted and the properties are to be
enjoyed by the shares, innovative strategies of speedy
justice nmust be resorted to. On this basis we have to
appreciate the grounds raised for review by the petitioner
herein who had substantially succeeded in the first round

when we pronounced a lengthy order on the special |eave
petition.
193

The revi ew sought revol ves round three points:

(1) The Kerala Joint Hindu Fam|ly System (Abolition)
Act, 1975 (Act 30 of 1976) governs the erstwhile ruling
famly of forner Cochin State and observations of this Court
giving a contrary inpression may be suitably nodified:

(2) The observation of the Court "that the Board is
conposed of the heads or senior nost nenbers of the 4
branches of the fanmly is not wholly correct.

(3) The Oder of this Court dated 30-7-1979 shoul d not
have the intent and effect of nullifying the enornous anount
of work and consi derabl e steps taken by the Board so far for
partitioning the properties of the famly.

The 2nd point may readily be conceded as it is an
i nconsequential error which has crept in by oversight which
may be corrected straightway. It is true that in the
judgrment earlier delivered in this case, it has been stated
in passing that "the Board, being an old institution in
pl enary managenent since 1949 and w sely conposed of the
seni ornobst  nenbers of the 4 branches...... "Strictly
speaking, this is not correct because the Board was
constituted by the Royal Proclamation of 1124 and conti nued
by later Acts. Section 2 (a) of the Proclamation states that
the "Board" nmeans the Board of Trustees appoi nted under Sec.
3 of this Proclamation. Section 4 defines the conposition of
the Board and reads thus:

The Board shall consist of five Trustees who shall be

nom nated by us from anong the nale nenbers of our

famly so as to secure representation as far as
possi ble for each of the four main thavashies of our
famly. One of the Trustees shall be appointed as the

Presi dent of the Board by us.

It follows that the Cochin WMharaja had the power to
nom nate the five trustees of the Board and there was no
objection on himto choose the seniornost nmenbers of the
thavashies. Wiat he had to comply with was the directive in
sec. 4 to secure representation as far as possible for each
of the four main thavashies. W regret the mstake in this
detail although so far as the judgnment was concerned it made
little difference in the reasoning or the result. Even so,
when cant ankerous persons seek to read this court’s judgnent
with scriptural regard, mischief nmay follow. The petitioner
in his review petition states that some menber of the famly
has gone to court with a suit (OS. 391 of 1976) and has
issued a notice dated Septenber 19, 1979 wherein he has
chal l enged the validity

194

of the Board on the score that it did not consist of the
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seni ornost nenbers of the four thavashies as required by the
judgrment of this court. It is sufficient if its composition
secures fair representation as far as possible for each of
the four thavashies of the family. The seniornost need not
necessarily be chosen. The Board, which has been functi oning

all these decades, is beyond legal cavil and has been
rightly constituted. W regret the pecadillo and are
surprised at the tendency to inpugn the Board’' s doings on
the unexpected score of illegal conposition

Even the 3rd relief, although hotly contested by Shri
CGovindan Nair for the opposite party, cannot be wholly
refused. The grievance of the Pal ace Adm nistration Board is
that by virtue of the judgment of this Court and sone
observations contained therein the valuable, enornpbus and
i rreplaceable volume of work turned out over the vyears
stands nullified. Were this consequence  true, t he
consternation of Board might well be justified. If the basis
for the nullification of the Board’s work is the invalidity
of the conpositionof the Board, there is no need for
appr ehensi on because we have already clarified the position
The Board was rightly constituted and validly continues. The
grievance of the Board is different and is based upon its
pl ea that, not beinga party to the special |eave petition
it should not be hit adversely w thout being heard
adequately. Indeed, it is for this reason that we have
afforded a full Ilength hearing. Actus curiae nom hem
gravabit is a whol esone adnonition tothe court itself.

There are two substantial controversies inplied in the
third relief. |In essence, the first relief telescopes into
the third and may well be considered in a conposite nanner

A partition by netes and bounds becones possible only
if the nunber of sharers is clearly settled. The first point
over which the parties have fought before us in this review
proceeding relates to the nunmber of sharers which, in turn
follows from the date of division in status. The Board has
proceeded on the basis that Act 30 of 1976 has brought about
a division in status as on 1-12-1976 If that point of tine
were legally sustainable, there were 719 nenbers in the
famly, each being entitled to one share.  The riva
contention put forward by the opposite parties is that the
division in status took place nuch | ater when O dinance 1 of
1978 was promul gated i.e. on 6-1-78. If this later date were
to be taken as decisive nmore nenbers would have been born
into the famly and their shares would al so have to be given
by the Board on partition. There would also have been sone
exits by death whose heirs could
195
not claim shares on behalf of their proposite. W have,
therefore, to see which viewpoint is correct in the |ight
of the statutory provisions and their rather anbivalent
wor di ng.

The other essential factor in naking a satisfactory
partition is the valuation of the numerous assets and their
allocation to the plurality of sharers. Each one being
entitled to his share and group partition not being the
rule, the Board's submission is that it has proceeded on the
footing of 719 sharers taking the date, 1-12-1976 when Act
30 of 1976 cane into force as the crucial dateline. On this
basis, the Board clains that it has turned out a tremendous
amount of work by way of valuation of properties through
hi ghly conpetent and fairly expensive architects and
engineers. It is further stated that the services of a
retired judge of the Kerala High Court had been relied on
all and along to tender advice as and when required so that
| egal guidance may be available for the Board. An Advisory
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Conmittee of |eading nenbers of the famly had also been
constituted to assist the Board with its suggestions.
Val uati on sheets had been prepared and handed over to each
group and in the light of representations made and duly
consi dered, revaluation had been directed to be done
wher ever objections had been raised. It is asserted that al
these Hinmal ayan |abours have materialised in valuations of
properties which, if subverted sterilised, or otherw se
i nval i dated, would spell great 1oss, waste of energy and
i ndefinite postponenment of effective partition. The nany
menbers who are virtually royal proletarians cannot afford
the price of further procrastination, bewails the Board.
True, the court, in search of perfection, should not abandon
pragmatic justice and play into the hands of those who have
a vested interest in keeping the litigative pot boiling and
actualisation of the fruits of partition a teasing illusion
Even so, we nust not ignore <the |law and be stanpeded into
affirmng the Board's blunders, \if any, in the name of early
finality.

Counsel for ~the first respondent has contested the
ground urged by the Board and has sought to mmintain that
there has been no error in the judgment of this court and
that the review sought nust be repelled. The nunber of
shares into which the properties nust be divided depends on
the number of nmenbers entitled to shares. If the date were
to be fixed with reference to Act 30 of 1976 i.e. 1-12-1976,
719 sharers have clainms on the famly assets. On the other
hand, if the later 'Act 15 of 1978 were to be operative the
rel evant date will be 6-1-1978. During this period of around
13 months it is conceivable that a few nobre nenbers m ght
have
196
been born or dead; but shares have to be precisely accounted
and no person can be deprived of his property if the |law
confers on hima right thereto. Therefore, we will presently
proceed to decide this issue, but  before that, we wish to
nmake it clear that the substantiial anpbunt of work done by
the Board should not be allowed to go waste. After all, a
creative, rather than a negative, application of |aw nakes
it truly functional. W are satisfied fromthe nmaterials on
record that the Board has done good and satisfactory work
especi al |y because conpetent engi neers and valuers have been
pressed into service, a retired judge of the Hi gh Court of
Keral a has been playing the role of a nentor and a snal
conmittee of nenbers has, in a way, denocratised and
legitimated the process of partition by participation
Wt hout exaggerating the role of the Board or the turn-out
of work it has done, we see no reason to sweep off the work
of valuation done all these years and decline to accede to
the argunent that the Board's considerabl e | abours shoul d be
i qui dated. There is no substantial reason for doing so.
Even so, we cannot exclude the possibility of the @ Board
havi ng made errors, even blunders. After all, there is much
force in hearing aggrieved parties before a correct
conclusion is reached. That is why, we have in a later
par agr aph, subjected the acts and doings of the Board to a

clear condition which stems from natural justice. The
val uation the Board has carried out, the alienations it has
effected and provisional allotnments it has made wll Dbe

allowed to stand only subject to the obligation to hear
objections and to take foll owup action, as indicated bel ow

Sri Govindan Nair has two subnissions which nmerit
serious notice. Firstly, the nunber of shares have been
fixed with reference to |Ist Decenber, 1976 and group
al l ot ments have been made and these are contrary to the 'one
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man one share’ basis and the valid date of disruption in
status. Secondly, nany nenbers have had no say in the
val uation and sales nade by the Board and natural justice
cannot be sacrificed at the alter of expediency.

Taking the second objection first, we feel that there
is force in it but do not consider it necessary to denolish
the work done by the Board upto now. The situation can be
sal vaged by a few practical directions which will take care
of natural justice and resolve the grievances of affected
sharers. It was represented by Shri Krishnamoorty |yer,
appearing on behal f of the Board, that the work of partition
was al nbst conplete and even the draft deed had been drawn
up. But we nust make it clear that the Board’' s decision
197
cannot be arbitrary, as explained in our earlier judgnent.
It has to be reasonable and fair and for that purpose nust
conply with the opportunity for a hearing to every sharer
Goup allotnent ~may be permssible provided the sharers
conposi ng the  groups consent. ~Otherw se, each nenber is
entitled to a per capita share. Therefore, if the Board has
made group allotnments, it~ has to be justified by practica
consi derations and by acceptance by the nmenbers of the group
concerned. Secondly, the ~valuation made and the sales
ef fected nust be subject to the objections of those who have
not had a say in/'the matter. So we direct that the draft
partition deed, with necessary particul ars regardi ng
properties and their value etc., shall be nmade avail able for
the inspection of the various parties fromthe office of the
Board. A notice shall be put up wthin one nonth fromtoday
on the office notice board stating that requisite copies of

the draft partition deed and the necessary details will be
available in the office for the inspection of the nenbers or
their representatives. They will also be pernitted to take

such number of copies as they want. This is necessary for
the menbers who wish to file —objections. Wthin six weeks
thereafter, any sharer wll be entitled to file his
objections, with specificity, to'the various val uations and
sal es and other actions inpugned. The Board will consider
these objections and decide themon their nerits. Parties
affected by such decision wll naturally be given a brief
hearing by the Board. In short, although w thout the ful
panoply of natural justice, a fair and i mpartia
consi deration of the objections de novo will be nade by the
Board. Its decisions will, as far as possible, “be nmade
within three nonths of the |ast date for objections and be
published on the office notice board. Those who -ask for
copies of the decision or portion of the decision will be
furni shed them

In the course of the argunments in Court we felt that
the decisions of the Board should be subject to review by a
judicial functionary of high stature, if that were
practical. M. Govind an Nair, appearing for the first
respondent, stated that Shri Justice Mathew, a distinguished
retired Judge of the Supreme Court, was avail able in Cochin
and his presence could be taken advantage of for this
purpose. Speaking for the Board, M. Krishna Morthy also
agreed with the choice. W would have been very happy had
Shri Justice WMathew been appointed the final Arbitrator to
consider the objections by the parties to the Board s
decisions in regard to any of the matters covered by the
partition. W are unable to make a fornmal direction to this
ef fect because nmany of the sharers are not before us. W
nmust however, observe that taking advantage of the fact that
the group represented by
198
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Shri Govindan Nair is wlling to abide by Shri Justice
Mathew s arbitral decision, the Board my if possible
contact other sharers for their consent. If all the sharers
agree in witing to abide by the decision of M. Justice
Mat hew in regard to contested points in the Board' s
partition arrangenment we think that Shri Justice Mat hew may
be persuaded to agree. Indeed, if it is brought to our
notice that all parties are agreeable, the Court itself nmay
make a request and clothe Shri Justice Mathew with necessary
deci sional powers. W do not say nore than nake these
observations. But even apart fromthe appointnent of M.
Justice Mathew as sole Arbitrator, it is necessary to insist
that the other directions regarding hearing and conpliance
with natural justice wll bind the Board before its
conpl etion of the partition.

This takes us to the nmobst contentious issue viz. the
nunber of shares and the date with reference to which the
division in status nust be deemed to have taken place.
Certain fundanent al facts rnust be under scored for
appreciating the hotly asserted conpeting contentions. At
the outset, we may nention that- the drafting of the
| egi sl ati on has been somewhat slippery breeding semantics
confusion. This feature has accentuated the plausibility of
both points of view Going to the basics, we nust observe
that originally the royal famly was inpertible but the
concept of partitionin relation to it subject to certain
conditions was i ntroduced by the 1961 Act. However,
notwi t hstanding the 1961 Act, the Cochin Mbharaja had not
declared his decisiion that the fanmily properties be
partitioned. A fewitens out of the enormty of the assets
were, it is said, divided. But it seens probable and
parties, perhaps proceeded on the footing that there was no
royal decision to divide the famly pursuant to the enabling
provision in the 1961 Act. The family continued joint.

Now we shift the focus to the statutory scene of 1976
and find a conprehensive Kerala |egislation abolishing the
joint famly status of all coparcenaries generally. The
Cochin royal famly, prima facie, was covered by the 1976
Act. In that event, there nmust nornally have -occurred a
division in status in the Cochin royal fanmly too and
qgquantification of shares would then have had to be done by
the Board wth reference to 1-12-1976 when that Act came
into force. This is the Board s stand and it has proceeded
on this premse. This position would have been unassail abl e
but for the two circunstances which, ina way, we have
adverted to earlier. The 1976 Act contains a -schedule
repealing certain Acts and as indicated earlier the
Procl amation and the 1961 Act do not find a place in the
Schedule. W nust infer fromthis circunstance argues Sri
Govi ndan Nair, that the 1961 Act and
199
even the Proclamation nodified by the 1961 Act survived the
1976 Act. Did they, and if they did, to what extent and
effect ?

This conplication is accentuated by the |ater 1978 Act
whi ch amends the 1976 Act and the 1961 Act. Section 8 and 9
are the pertinent provisions. Section 8 inserts a new sec. 8
in the 1976 Act with retrospective effect:-

"8. Amendnent of Act 30 of 1976 : In the Kerala Joint

H ndu Fam|ly System (Abolition) Act, 1975 (30 of
1976), after Section 7, the following section
shall be, and shall be deened al ways to have been
i nserted, nanely:-

8. Proclamation I X of 1124 and Act 16 of 1961 to

continue in force: Not wi t hst andi ng anyt hi ng
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contained in this Act or in any other |law for the
time being in force Proclamation (11X of 1124)
dated the 29th June, 1949, pronulgated by the
Maharaja of Cochin, as anended by the Valianm
Thanpur an Kovi |l akam Estate and the Palace Fund
(Partition) and the Kerala Joint Hndu Famly
System (Abolition) Anendnent Act 1978 and the
Val i ammal  Thanpur an Kovi | akam Estate and the
Pal ace Fund (Partition) Act, 1961 (16 of 1961), as
amended by the said Act, shall continue to be in
force and shall apply to the Valianma Thanpuran
Kovi | akam Estate and the Pal ace Fund adm ni st ered
by the Board of Trustees appointed under sec. 3 of
the said Proclamation."
Section 9 also is significant and runs thus:
"9. Repeal and Saving:-(1) The Valianma Thanpuran
Kovi | akam Estate and the Palace Fund (Partition)
and the Kerala Joint Hi ndu Fam |y System
(Abolition) Amendnent” Ordi nance, 1978 (1 of 1978),
i-s her eby repeal ed.
(2) Not withstandi ng-such repeal, anything done or any
action taken under the principal Act or the
Procl amation (1 X ~of 1124) dated the 29th June,
1949, promul gated by the Maharaja of Cochin or the
Kerala Joint -~ H ndu Fam |y System (Abolition) Act,
1975 (30 of 1976), as anended by the said
Ordinance, shall be deemed to have been done or
taken under the principal Act or the said
Procl amation or Act, as the case my be, as
amended by this Act~ as if this Act had cone into
force on the 6th day of January, 1978."
200
There is a sharp divergence between counsel on the role of
the various provisions we have briefly referred to above in
determining the date on which division in status of the
Cochin royal famly took palace. The 1976 Act, as we have

i ndicated earlier, | eaves intact, in large part, the
Proclamation as well as the 1961 Act. Section 7 of the 1976
Act expressly repeals the scheduled Acts. It also renders

texts of Hindu Law, custons and usages, contrary to the
provisions of the 1976 Act, ineffective. The consequence of
the omssion of the Proclamation and the 1961 Act fromthe
schedule is that they survive and co-exist with the 1976
Act. The crucial point on which nuch debate took place is as
to whether section 4(2) of the 1976 Act ~which produce a
statutory division in status of all Kerala undivided Hi ndu
Fam lies effects such a division in the Cochin royal famly
al so. The definition of Joint Hndu Famly is w de enough to
include the Cochin royal famly and, prima facie, sec. 4(2)
spells a divisionin status and substitutes a tenancy-in-
conmon in the place of jointness vis-a-vis the Cochin roya

famly also. This consequence can be obviated only if there
is sonething in sec. 7 which conmpels a contrary conclusion

The omission in the repealing section of the 1961 Act, by
itself, does not render inapplicable sec. 4(2) which creates
the division in status. It adnits of no doubt that, unti

Act 30 of 1976 was passed, there was no partition effected
by any decision of the Maharaja pursuant to the 1961 Act.
Thus one of the joint H ndu Families which subsisted at the
time of the 1976 Act was the Cochin royal famly and sec.
4(2) could, and, therefore, did operated on it. Nor is the
rule of per capita division provided for in the 1976 Act
contrary to the shares prescribed in the 1961 Act. The
survival of the 1961 Act, because of its omission fromthe
Schedul e of Acts repealed, has one effect and that is that
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the Board al one has the power to divide the properties. Sec.
3 of the 1961 Act provides for it and nmust prevail despite
the 1976 Act in viewof sec. 7 of the later Act read with
the Schedule thereto. The non-repeal of the 1961 Act al so
leads to the conclusion that child in the wonb is entitled
to a share, (sec. 4 of the 1961 Act), whatever the neaning
of sec. 4(2) of the 1976 Act may be. Thus, if we take a
close-up of the statutory scene, vis-a-vis the Cochin roya
famly, in 1976, we get the position that the famly is
divided in status with shares for every menber including a
per capita share for a child in the wonb and such partition
isto be wirked out by netes and bounds only by the Board
and not by the civil court.

Thi ngs woul d have been sinple had the situation ended
here. But sections 8 and 9 of the 1978 Act have left a trai
of seemingly queer consequences, or, at any rate, scope for
pl ausi bl e, yet contra-

201
dictory interpretations. W wll, therefore, exam ne these
two provisions which will be the final exercise in this

revi ew proceedi ng.

According to Shri Krishnanurthi Iyer for the Board, the
det erm nation of the date of division in status and
consequently the nunber of shares and the persons eligible
thereto, are not affected by sections 8 .and 9 of the 1978
Act. Shri Govindan /Nair, on the contrary, argues that
sections 8 and 9 will be rendered otiose -and the statute
stultified were 'we to treat the tw sections as of
functional irrelevance in fixingthe shares and the sharers.
Sec. 8 contains a non-obstante clause and so nmust prevai
over other provisions. The substantive directive in sec. 8
of the 1978. Act is that the proclamation, as anmended by the
1961 Act, as further anmended by the 1978 Act, shall continue
to be in force, and shall apply is the assets of the Cochin
royal famly. O course, the Section has been drafted in a
j aw breaking fashion and its cunbersonmeness coul d have been
sinmplified had a different type  of legislative /drafting
skill been brought to bear upon the subject. Sec. 8 rem nds
one of the old British Jingle:

I"’mthe parliamentary draftsman

| compose the country’'s | aws

And of half the litigation

| " am undoubt edl y the cause.
Wy only half the litigation half the frustration too ! Be
that as it may, stripped of the conplexities, sec. 8 nerely
nmeans that the Proclamation, as anmended by the subsequent
| egi slation, shall <continue to apply to the Estate and the
Fund of the royal famly. Shri Krishnanurthy lyer construes
this provision to nean that the processual part of the
Procl amation, as anended by the 1961 Act, which, in turn had
been anended by the 1978 Act was preserved by the
legislature with a deliberate design, namely, to speed up
the partition without getting clogged up in the formal coils
of court proceedings with inevitable delays and intermninable
appeal s the legislature know that handing up the partition
litigation to the civil courts would be denying for alife
time any share to any nenber of the royal fanmily in effect
and woul d al so nmean undoi ng the consi derabl e work whi ch had
al ready been done in the direction of division. Therefore,
the anxiety of the |legislature to preserve and consolidate
what had been done and to accelerate the actual partition
persuaded it to enact s. 8. The intent and achi evenent of s.
8 was to keep out the civil court and to continue the
Board' s jurisdiction to partition. Nothing nore, nothing
less. Sec. 9 nmerely gives retrospectively to the Act and,
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valid all acts done under the Proclamation and the 1976 Act

as anended by the 1978 Act. This is neaningful because
anyt hi ng done or any section taken under the 1976 Act is
al so preserved. In our viewonly purpose of this saving
clause is the quantum of shares, the nunber of shares, the
particul ar shares having been decided by the 1976 Act, the
Board' s proceedings on that footing are left unaffected.

There is force in Sri Krishnamurthy lyer’s contention
that the goal of ss. 8 and 9 of the 1978 Act was to continue
the Board intact to keep as valid all that it had done and
to preserve the shares as settled by the 1976 Act. There was
no intent, nor effect, of upsetting every thing that had
been done wuptil then by a process of statutory reversal
Such an interpretation would be letting a statutory bull in
a china shop denolishing the concrete work al ready done.

Let us, for a nonment, examne the rival plea, which is
to the effect that the Proclamation and the 1961 Act having
been brought back to Iife the shares had to be deterni ned on
that basis updated to 1978, having special regard to s. 3 of
the 1978 Act. For convenience, we nmay re-read that section

3. Partition off the Estate and the Palace Fund : (1)
The senior nost male menber of the famly shall
within sixty days fromthe date of commencenent of
the Valiamma Thanpuran Kovil akam Estate and the
Pal ace Fund (Partition) andthe Kerala Joint H ndu
Family System (Abolition) Arendnent ordinance,
1978 direct « the Board  to effect Partition of the
Estate and the Pal ace Fund anong all the nmenbers
entitled to a Share of the Estate and the Pal ace
Fund under section 4 of the Kerala, Joint H ndu
Fam |y System (Abolition) Act, 1975 (30 of 1976),
and such direction shall ‘be published by the Board
in the Gazette.

(2) If the senior-nost male nenber fails to direct the
Board as required by sub-section (1), the Board
shall on the expiry of the period specified in
that sub-section proceed to effect the partition
of the Estate and the Palace Fund anong the
menbers referred to in sub-section (1) and the
Partition SO af fected shal | be valid
notwi t hst andi ng anything contained in section 17
of the Proclamation.

The plausible inference is that in tune with t he
Procl amation (which survives) the senior-nost mal e menber -
the Maharaja system having ended is to give direction to
the Board to effect a partition of the Estate and the fund
among the nenbers "entitled to a share of the Estate and the
Pal ace Fund under section 4 of the Kerala Joint H ndu

203

Famly System (Abolition) Act, 1975 (30 of 1976)". Sub-
section (2) of section 3 says that if the senior-nost nale
menber fails to make such a direction within 60 days, the
Board shall proceed to effect the Partition. According to
Shri Govindan Nair, the total effect is the resuscitation of
the Proclamation and the direction for Partition willy nilly
by virtue of s. 3 of the 1978 Act and, therefore, the date
of division-in-status has to be reckoned as that date which
falls on the expiry of the 60 days of the promul gation of
the 1978 Act. There is a neritorious appeal for this
interpretation provided we overlook the vital direction in
s. 3 (1) that the division is to be anmong "all the nenbers
entitled to a share wunder s. 4" of the 1976 Act. None born
later can claim none dying later can |lose. Thus, in our
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view, the inevitable consequence of Act IS of 1978 is not to
throw out of gear everything done so far but to clarify
possi bl e anbiguities and to stabilies the work of Partition
by the Board. W read the nmeaning of the various provisions
of the 1978 Act in this sense only. The net result is that
the division anong the nmenbers is to be effected according
to s.4 of 1976 Act. The Partition by netes and bounds is to
be effected by the Board. The work done upto now is to
retain its force.

Wi | e considering the constitutionality of the inpugned
Act in our earlier judgment we had made it clear that the
Board was not entitled to behave arbitrarily or unreasonably
and had to conform to the norm of natural justice. W
mai ntain that conclusion and, indeed, counsel for the Board
has not challenged it. In fact, we have strengthened that
conclusion by providing for objections and even an appea
against the -decision by the Board to the I|imted extent
i ndi cated above “to an arbitral body so that the hearing
conponent ‘may~ not be sacrificed for the speedy conmponent of
justice.

In the light of the directions we have nmade and the
el aborate explanation we have given, the petition for
review, in substantial part, is allowed.

KOSHAL, J. | have had the advantage of going through
the judgnent prepared by ny |learned brother Krishna lyer,
J., and find nyself /in agreenent with himin regard to the
conclusions arrived at by himon the three points around
which the petition for reviewrevolves but | regret that |
am unable to subscribe to the reasons listed by him in
relation to the effect of the 1976 and 1978 Acts. | am
therefore recording this short note which nay be read in
continuation of that judgnent. H

2. There 1is no dispute regarding the proposition that
under the Proclamation of 1124 the Cochin royal famly was
i mpartible and that
204
the concept of partition in relation to it was for the first
time introduced by the 1961 Act, subject to certain
conditions which are contained in section 3 of that Act and
are to the effect that the Estate woul d become partible only
if-

(i) arequest in witing is made to the Maharaja of
Cochin by by the majority of the mmjor nmenbers of
the famly;

(ii) the Maharaja is satisfied that in the interests of
the famly it would be desirable to partition the
Estate and the Palace Fund anong all the menbers
of the famly; and

(iii) the Maharaja declares his intentionto effect a
partition under his supervision and control and
directs the Board to proceed with the partition

Al'l these three conditions had to be satisfied before the
Estate could be considered partible and till it acquired
that character the Proclamation remained in full force so
that the Estate renmained inpartible and no question could
therefore arise as to the persons entitled to a share on a
partition.

This position prevailed till the 1976 Act was
promul gated and, in nmy opinion, that Act also did not make
the slightest difference to it, Section 7 of the 1976 Act
effected a repeal of the enactnments nentioned in the
Schedule to the Act. Those enactrments were twelve in nunber
and did not include either the Proclamation or the 1961 Act
which therefore, as pointed out by lyer, J., survived and
continued to co exist wth the 1976 Act. In view of the
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provisions of section 3 of the 1961 Act which were |left
intact by the 1976 Act the Estate could be cone partible
only if all the three conditions above specified were
fulfilled which has never been the case so far. The result
is that when the 1976 Act was enforced in its original form
the Estate continued to be inpartible and therefore there
was no question of section 4(2) of that Act being applicable
toit, the specification of shares being inconpatible with
impartibility. In this view of the matter, the Proclanation
coupled with the 1961 Act constituted an exception to the
provisions of the 1976 Act which otherw se applied to al
Joint Hi ndu Famlies.

3. The 1978 Act however brought about certain basic
changes in the 1961 and the 1976 Acts. Section 8 of the 1978
Act added a new section 8 to the 1976 Act with effect from
the date on which the 1976 Act had cone into force, i.e.
the 1st of Decenber, 1976 and that new section stated in no
uncertain terns that ~the Cochin royal famly would be
governed by-

(a) ‘the 1978 Act itself, and,
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(b) the Proclamation as anmended by the 1961 Act which
itself was to be read as obtaining after its
amendnent ‘by the 1978 Act.

It is therefore necessary to exanine the changes
effected by the 1978 Act in the 1961 Act. They are detail ed
in the follow ng table:

1961 Act as prevailing before the 1978 1961 Act as obtai ning

amendnent after the 1978

anmendnent

1 2

Section 2: In this Act.... Section 2 : In this Act..

(a) 'Board’ neans the Board of (a)* Board’ means the Board
Trust ees appoi nted under s.3 of Trustees appointed
of the Proclamation. under s.3 of the Procl -

amat i on.

(b) 'Estate’ means the valianma (b) ‘Estate’ neans the
Thamapur am Kovi | akam Est at e val i amma Kovi | akam
and all properties bel ongi ng Estate and all Proper-
to the said Estate. ties belonging to the

sai d Estate.
(c) 'Maharaja of Cochin’ neans (c) ‘family’ neans the

Rul er of former State of Mar aumakkat hayam
Cochin wi thin the neaning joint famly consist-
of Clause (22) of Article ing of the four main
366 of the Constitution. t havashi es of the

Rul er of the forner
State of Cochin

wi thin the neaning of
Cl ause (22) of arti-
cle 366 of the
Constitution of

I ndi a.

(d) "Menber" means a nenber of (d) ‘“Menber’ means a nenber
the fanily of tho Maharaja of the famly.
of Cochi n.

(e) ’Palace Fund’ shall have the (e) ’'Palace Fund' shal
sanme neaning as in C ause have t he same neani ng
(c) of s.2 of the Proclama- as in Cause (c) of
tion. s.2 of the

Procl amat i on.
(f) ‘Proclamation’ neans Proclam (f) ‘Proclantion’ neans
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ation (I X of 1124) dated
29t h June, 1949, pronul gated
by Maharaja of Cochin.

Section 3

Maharaj a of Cochin to order
Partition

Not wi t hst andi ng anyt hi ng cont -
ained in s. 22 of the Procl ama-
tion, if request in witing w
is made by the majority of the
the maj or nenbers and the
Maharaj a of Cochin is satisfied
that in the interest of the
famly it would be desirable to
partition the Estate and'the
Pal ace Fund, anmong al | nenbers,
he may decl are his

decision to effect a partition
under his supervision and
control, direct the Board
to proceed with the Partition

(2) The decision of the Mharaja
of Cochin under sub-section(1l)
shal | be published by the Board
in the Gazette in English and
Mal yal am and a copy of the noti-
fication shall be affixed in a
conspi cuous place at the office
of the Board.

After the promulgation of

Procl amation has to govern the
to section 3 of the 1961 Act a
which would fully apply to tha

anyt hi ng cont ai ned"
time being in force
provi sions of that section whic
is to be nade anong al
the Estate and the Pal ace Fund un
Joint Hndu Famly System (Abo
1976)". Section 4 of the 1976 Ac
applicable to the Cochin roya

amendnment of section 3 of the 19.
if this be so, the crucial date

Finality h

in the 1978 Act or any other

procl amation (IX of
1124) dated 29th
June, 1949,
promul gat ed by
Mahar aj a of Cochi n.
Section 3
Partition of the Estate and
and Pal ace Fund
(1) The senior-npst male
menber of the fam ly shal
thin sixty days fromthe
dat e of comrencenent of the
Val i mm Thanpur an Kovi | a-
kam Estate and the Pal ace
Fund (partition) and Keral a
Joint H ndu Fam |y System
(Abol i tion) Amendnent
Ordi nance 1978 direct the
Board to effect partition
of .the Estate and the
Pal ace Fund

among all the nmenbers
entitled to-a share of the
Estate and the Pal ace Fund
under Section 4 of the
Kerala Joint H ndu Fam |y
System (Abolition) Act,
1975 (30 of 76) and such
direction shall be publis-

hed by the Board in the
Gazette.
(2) If the senior-npst male

menber failed to direct the
Board as required by sub-
section (1), the Board
shal ;- on the expiry of the
peri od specified-in that
sub-section proceed to
effect the partition of the
Estate and the palace Fund
among t he nenbers referred
to in sub-section (1) and
partition so effected shal
be valid notwthstandi ng
anything contained in
section 17 of the

procl amati on.

the 1978 Act therefore the

Cochin royal famly subject
s anmended by the 1978 Act
t famly "notw thstanding

law for the
as thus been given to the
h states that the partition

the nmenbers entitled to a share of

der section 4 of the Keral a
ition) Act, 1975 (30 of
t is thus made specifically
famly by reason of the
61 Act by the 1978 Act; and
for determ ning the number
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and identity of the nenbers of the famly entitled to a
share of the Estate and the Pal ace Fund woul d be the 1st of

Decenber, 1976, i.e., the date on which the 1976 Act cane
into force.
P.B.R Petition partly all owed.
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