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Service matter-Seni (Jrity dispute raised by initia
recruits and direct recruits of the Indian Forest Service
(I.F.S.) from the /States of Mharashtra, Utar Pradesh &
Oissa.

HEADNOTE:
%

Controversies relating to the seniority of the officers
inthe Indian Forest Service (I.F. S, for short) in this
batch of cases from the States of Mharashtra, orissa and
Uttar Pradesh, arose as asequal to three decisions of this
Court in regard to the constitution of the Indian Forest
Service, in Kraipak v. Union of ( India, AIR 1970 /SC 150;
Parvez Qadir v. Union of India, [1972] 2 SCR 432 and Uni on
of India v. Chothia, [1978] 3 SCR 652. The Court ‘had to
consider in these cases the questions _arising out” of the
sel ections made by the Special Selection Boards (S.S. Bs.)
in place of the selections set aside by the Kraipak case
above nentioned, and was concerned with the initia
recruitnment under section 4(1) of the |.F. S. (Recruitnent)
Rul es, 1966.

The first selections by way of initial recruitments to
the State cadres were nade sonetinme in 1966 and 1967. The
Krai pak decision cane in 1969. In the neanwhile, in many of
the States, the first selection had been nade foll owed up by
subsequent recruitnents largely made on the basis of
conpetitive exam nation under rule 4(2)(a) of t he
Recruitnment Rules and a few also, by pronotion under rule
4(2)(b). As a result of the second (and third) selections
made by the S.S.B., a nunber of officers in the respective
State Forest Service (S.F.S.) had been given appointnent in
the IFS with effect from Cctober 1, 1966, under rule 4(3A)
and were placed in a position of higher seniority vis-a-vis
the recruits-direct recruits-under rule 4(2). The direct
recruits were dissatisfied with this.

In the case of Utar Pradesh, nine petitioners noved
the High Court for relief, out of whom eight-direct
recruits of 1968 and 1969 confirmed between 1969 and 1972
cane up in appeal to this Court. In this State, the initia
recruitment was made in 1966-67 of 85 officers, 58 to the
posts in the senior time scale and 27 to the posts in the
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junior time scale. Subsequently, six persons were pronoted
under rule 4(2)(b) and

286

ni ne persons were recruited under rule 4(2)(a) of the
Recruitment Rules. the initial recruitnment having been
declared bad, a fresh S.S.B. was appointed and, on its
recomendati ons, 104 persons were appointed to the service,
60 to senior scale posts and 44 to junior scale posts.
Again, in 1976, six nmore persons were added and thus 110
persons were taken in by way of initial recruitnent as
agai nst 85 persons taken in the first selection. The direct
recruits were aggrieved by these selections. Their case was
rejected by the H gh Court.

In the case of Mharashtra, the first selection was
made on 2.2.1967 of 57 officers, 36 for the senior tine
scale and 21 for the junior time scale. This was set aside.
On July 13, 1971, at the second selection, 116 officers were
found eligible but only 66 were considered suitable for
appointnent. 39 out of 51 weligible officers were found
suitable for the senior scale, of  whom 35 were appointed
i medi ately and four, later. For junior scale 27 were found
sui table, out of whom 23 were appointed initially and four
later. AIl these 66 -appointnents were made we.f. t. tO
1966. Sonme persons, who had joined the State Forest Service
in 1962 and had put in4 years’ service as on 1.10.1966, and
were thus eligible for consideration for junior scale posts,
filed a wit petition in the H gh Court. Their grievance was
that the governnent had not considered all the officers who
were eligible for the junior posts, as should have been done
as laid down in the Chothia case aforenentioned. The Hi gh
Court allowed the wit petitions. Sone of the respondents,
conpri sing persons, who had been directly recruited under
rule 4(2) between 1968 and 1970, appealed to this Court
agai nst the decision of the Hi gh Court.

In the case of Oissa, eight persons noved this Court
by Wit Petitions. They had joined the orissa State Forest
Service as on 1.4.1962. After two years’ training, they had
been appointed Assi stant Conservators of Forests on
1.4.1964. By 1.4.1966, they had four years’ ~continuous
service in the State Cadre. They “had beconme eligible for
selection to junior scale posts in thel.F.S. Two selections
were made by way of initial recruitment, once in January,
1967, when 41 officers were selected, and, then, in 1972, 42
out of 82 eligible officers were selected. The petitioners
were taken into the |.F. S under rule 4(2)(b) between 1975
and 1977. The petitioners’ contention was that their nanes
were not considered at all either at the first selection or
at the second selection, and the selections were made by
considering eligible officers in the order of seniority only
to recruit 41 or 42 persons. The governnent did not consider
all the 82 eligible officers and select 34 out -of them
arranged in the order of preference, and this vitiated the
sel ection, as
287
held in the Chothia case afore-nentioned.

Di smssing the appeals from U P. and Maharashtra
subject to observations and allowing the Oissa wit
petitions, and directing the Special Selection Board to redo

the selections in the |Ilight of the principles set out, the
Court,
N

HELD: The initial recruitment regulations clearly
envi sage that the Special Selection Board should consider
the cases of all the officers in the State Forest Service

who fulfil the conditions of eligibility and judge their
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suitability for appointnment to posts in the service and
prepare a list of such officers in the order of preference.
This selection was done by a Board, the constitution of
which was found to be vitiated. The |ogical consequence of
this would be that the process of selection had to be redone
by a validly appointed S.S.B., before which the range of
selection was the same as was, or should have been

considered by the initial S.S.B. i.e. Qut of those officers
inthe S F.S. who were eligible as on 1.10.66. However,
there had been sone changes subsequent to 1.10.66 in the
CRS O sone of the officers pertaining to the period upto
1. 10.66, consequent on_ the representations for expunction
or nodification of the ‘adverse remarks, and nobody could
validly object to these persons al so being considered since
the case of an officers who has the adverse renark agai nst
himstruck off or nodified, is on the footing as if such
adverse remark had not been there at all, or had been in the
nodi fied form from the beginning. The decision in the
Krai pak case necessitated a conplete review of the first
sel ection. The subsequent selection Boards could not be
conpelled  to restrict t heir adj udi cation regardi ng
suitability to the sane nunber of persons as the first Board
had sel ected, so long as the same list of eligible officers
and their records as on-1.10.1966 were considered. [309DH

310C- D]

The first proviso to rule 4(2) of the cadre Rules, only
outlines the general principle that whoever has the power to
do a particular thing, has also the power to exercise it
fromtime to time, if needed. The Central Government has the
power to alter the strength and conposition of the cadres at
any time. However, if the terns of the relevant rules are
scruitinized, it will be seen that the strength and
conposition of the cadres have “to be deternined by
regul ati ons which have to be made by the Central Government

in consultation with the State Governnent. |If the initia
conposition can be only drawn up ~in consultation with the
State Gover nnent and by Regulations, it wll not be

perm ssible for the Central Governnent to nodify or alter
the sane save in the sanme nanner. It 1is not -possible to
accept the contention of
288
the initial recruits that the nmere appointment of an excess
nunmber of officers should be treated as an automatic
expansion of the cadre strength and conposition in exercise
of the power avail able under rule 4(1). [312D E; 313A-B]
These cases are concerned wth a set of Regulations
whose whol e purpose is to fix the cadre strength. 1t is also
a provision inregard to an All-India Service in regard to
the constitution of which both the Central Governnment and
the State Governnents have a say. The cadre strength could
not be varied without amending the Regul ati ons and schedul e
or without. It consulting the State GCovernnment concerned.
[ 313H; 314A]

The Cadre Regulations, read with the Cadre Rules,
| eave no doubt that the strength and conposition referred to
or prescribed therein, are of the entire cadre of the
service in the State concerned and are not restricted to the
recruitments made after the initial recruitment. The tota
aut horised strength referred to is the total numnber of
of ficers, who, at any point of time, can man the posts in
the cadre. It could not have been the intention that the
cadre should consist of an indefinite nunber of persons
recruited by the S.S.B. fromthe S.F.S. supplenented by the
nunber of officers referred to as the total authorised
strength. There is no difficulty in holding that the tota
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strength of the cadre is to be counted by including the
initial recruits and that all the eligible officers adjudged
suitabl e cannot be recruited to the service in excess of the
total authorised strength. [314E-F;, 316B]

The critical and difficult question in these appeals is
not that appointrments by way of initial recruitment were
made in excess of the total authorised strength but that the
government has failed to keep in mnd the restrictions
pl aced on the nunmber of senior and junior posts in each
cadre while making appointnments. The grievance of the
appellants is that nore recruitments have been made agai nst
the junior posts than 1is permssible under the respective
schedul e. [316C E]

The initial recruits are right in contending that the

Cadre Regul ations do not lay down any water-tight
classification of junior and  senior posts in the nmanner
contended for by the direct recruits. It is true that the

Cadre Regul ati ons make a reference to seniors
and junior posts, but this is not intended to be an
essential element in the conposition of the cadre. The Cadre

Rul es do —not -indicate, in respect ~of some posts, whether
they are to be considered as junior or senior, and they
contain no definition of the words ’'senior’ and 'junior’

posts. It cannot be postulated that the entrants to the
service will first enter on a junior

289

scal e post and work their way wupward. Al -~ the rules show
that an officer, being in the junior or senior tine scale or
on a junior post or  senior post, depends 'upon various
eventualities, and it is not possible to pin down any posts
as senior or junior or-any officer as on one of the two
time-scales. The Court agreed with the initial recruits that
the reference to junior and senior posts in the cadre should
not be considered to be so rigid-or integral a part of the
cadre conposition as to affect the wvalidity ' of the
appoi ntnents made m excess of a particul ar nunber. [318B-C,
319B- C]

One thing plain on the terns of the Regulations is that
once a personis found to be eligible and Jis adjudged
suitable for recruitnent wunder the Initial Recruitnment
Regul ations, he has to be taken into service as a part of
the initial recruitnment either inmediately on 1.10.1966 or
as and when the vacancies arise in the cadre. It is
necessary to renmenber that iif the vacancies are in senior
posts, they can be filled only by S.F.S. Oficers wth eight
years’ continuous service, and exhypothesi. such officers
will not be available for at least four nore years, and if
the vacancies are of junior posts, they can be filled in
only after a conpetitive examnations is held, which wll
take tinme. The Court cannot accept the contention that
officers of the S.F.S., who have been adjudged suitable by
the S.S.B. should not be taken into the service nerely
because their nunmber exceeds the nunber of posts available.
True, they cannot be appoi nted inmediately but the
consequence cannot be that they should be ignored and
persons recruited wunder rule 4(2) given preference over
them It is only rational to interpret the rules as |aying
down that all those officers of the S F.S. wth eight or
four years’ experience, who are adjudged suitable for the
service should be recruited to the service bef ore any
recruitment can at all start under rule 4(2). \Wether al
such persons are entitled to the back dating of their
appoi ntnent to 1.10.1966 or not, they are certainly entitled
to contend that their appointnent shoul d be given precedence
over the appointments of the recruits under rule 4(2) of the
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Recruitnment Rules. In this view of the matter, the plea of
the petitioners that they wll get precedence over the
surplus officers amobng the eligible cannot at all be

accepted. It is only right that persons shoul d be adjudged
on the basis of the correct C RS Any. Expunction or
nodification in the CRS. O a period naturally relates
back to that period and no legitimte objection can be taken
if the correct CR S are taken into account. There was
not hing wong in the selections nade by the Sel ecti on Board.
[319D E; 320D E; 321C- E]

Rule 4(3A) only places the fresh recruits in the same
position as if they had been recruited in the first
instance, i.e. on 1.10.1966 as indeed
290
they should have been,  and thus involves no retrospective
ef fect beyond the date of conmrencenment of the Act. It is
al so not’ correct to suggest that it prejudicially affects
the direct recruits in any way. The appellants acquire under
the Rules’ noright to be in service until after the initia
recruitment-is over. Under the Rules, they can rank only
after the candi dates who get in by way of initia
recruitnment. The appellants cannot be aggrieved that those
in service inthe S.F.S. are found suitable for recruitnment
to the service and taken into service we.f. 1. 10.1966.
Those persons, even if not entitled to appointment as on 1
10. 1966, are entitled to be appointed as and when vacanci es
ari se and nust always be given a position of precedence over
the recruits under Rule 4(2). The direct recruits can hardly
claimthat they are prejudicially affected by the re-nmaking
of the initial recruitnment. [323D Q

So far as Orissa is concerned, all the 82 eligible
officers had to be considered for initial recruitnent, but
the S.S.B. nerely selected 42 officers and nade an ommi bus
observation that the others were found unsuitable. This, as
expl ai ned Chothia’s case is not a proper conpliance with the
Rul es, and so the selection has to be set aside wth a
direction that it should be re-done properly.[324A- B]

There has been delay on the part of the petitioners in
conming to this Court, but in view of the conplicated nature
of the issues involved, the petitioners should not be put
out of the court on the ground of laches. Al the 82
eligible officers as on 1.10.66 should be considered and not
nerely some of them Their suitability should be adjudged.
If they are not found suitable, reasons should be given
which the U P.S.C. should be able to consider. If they are
found suitable, a list of such officers should be drawn up
with ranking given to themin the order of preference for
the consideration of the UP.S.C Since this has not been
done, the recruitnents have to be set aside and the matter
remanded with the direction that it should be finalised as
per the Recruitnent Rules and in the light of the‘judgnment.
[ 324E- G

If the Court had agreed with the direct recruits that
there had been sone invalidity or infirmty attached to the
subsequent selections by way of initial recruitnment, the
Court woul d not have rejected the appeals on the ground that
the Regul ations cannot give rise to a cause of action. There
is no error in the procedure followed by the Governmnent.
[ 327E]

It is not the intention of the Court, nor can it be the
result of dis-

291

cussion, that the appointnments of any officers recruited
under rule 4(1) or 4(2) should be considered invalid. Al
the officers selected wll have to be adjusted, if
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necessary, by amending the Cadre Regulations. The only
result of the Court’s findings would be the re-adjustnent of
the seniority wth necessary and consequential effect on
pronotions in the service. [327G

No merit in the appeals from U P. and Mharashtra,
Oissa wit petitions allowed, S.S.B. directed to re-do the
selections in the light of the principles set out in the
j udgrent . [ 328A- B]

Krai pak v. Union of India, AIR 1970, SC 150; Parvez
Qadir v. Union of India, [1975] 2 SCR 432; Union of India v.
Chothia, [1978] 3 SCR 652; Jagat Narain v. Union, CMAP 58 of
1968; Lila Gupta v. Lakshm Narain, [1978] 3 SCR 922 at 932;
Atlas Cycle Industries Ltd. v. State of Haryana, [1979] 1
SCR 1070 at 1076, 1084, 1085; G S. Lanba v. Union of India,
AR 1985 SC 1019 at 1032; Kapur v. Union of India, [1972] 2
SCR 531; Union of India v. Harnek Singh, L.P.A  406/83,
decided by the Punjab & Haryana Hi gh Court on 20.9.1983;
Inderjit Singh v Union of India, [1975] 2 S.L.R 839; Anrik
Singh and’ Os. v. ~Union of India & Os., [1980] 2 SLR 110
and R R ‘Vernma and Ors. v. The Union of India & Os., [1980]
2 S.L.R 335, referred to.
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The Judgnent of the Court was delivered by
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| NTRODUCTI ON

RANGANATHAN, J. 1. The controversies arising .in this
batch of cases are by way of sequel to three earlier
decisions of this court in regard to the constitution of the
I ndian Forest Service viz. Kraipak v. Union of India, AR
1970 S.C. 150; Parvez Qadir v. Union of India, [1975] 2
S.CR 432 and Union of India v. Chothia, [1978] 3 S.C R
652. Alittle historical background is, therefore, necessary
to appreciate the probl ens before us.

THE ALL-1NDI A SERVI CES ACT

2. A few nonths before India gained |Independence, a
deci sion was taken that one of the primary needs of the
federal constitution envisaged for India would be the
setting up of Al India Services commpn to the Centre and to
the States. The nenbers were to be recruited from the
intelligent youth of the country by conpetitive exam nations
of high standard. They were to be free from politica
control, contended and having a sense of security. The idea
was to build up a bureaucracy consisting of efficient
of ficers of integrity and inpartiality who could man
i mportant adm nistrative posts and nmake possible the
continued governance of the country unaffected by periodica
changes in the political set-ups in the Centre and various
St at es consequent on qui nquennial elections to the various
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legislatures in the country. The recruitnent to these
services and their ultimte disciplinary control was to be
with the Union Government but the officers would serve
under the inmediate control of the State Governnents, on
various State cadres. Initially, the Al India Services viz.
the Indian Admnistrative Service and the Indian Police
Service were created to replace the fornmer Indian GCvi

Service and Indian Police respectively. p The statutory
basis for the inplenentation of the above policy was
provided by Chapter I of Part XV of the Constitution
(articles 308 to 314) supplenented by the Al India Services
Act, 1951 (hereinafter referred to as "the Act") passed by
Parlianment as envisaged in article 312 of the Constitution.

The Act, initially applicable to the two Services above
nmentioned, was extended by Anendnent Act 27 of 1963 to cover
the constitution of three new All-India Services one of

whi ch was the Indian Forest Service (I1.F.S. for short). S. 3
of the ~Act empowers the Governnment of India to nake, after
consultation with the State Governments, rules for the
regul ation of recruitnment, and the conditions of service of
persons appointed, to an ~All-India Service. Such rules are
to be laid, as soon as possible after they are made and for
not | ess than fourteen days, before Parlianent.

293

THE RULES

3. Pursuant to the amendrent -~ of 1963, mut ua
consul tations were held between the Uni on Government and the
various State Governments and the broad pattern | already in
exi stence for the I'ndian Adm nistrative Service and the
Indian Police Service was decided to be adopted for the
I ndi an Forest Service also. Once this decision was taken
the statutory rules followed. There were five sets of rules
framed between 1966 and 1968:

(i) The I'FS (Cadre) Rules, 1966

(ii) The I'FS (Recruitment) Rules, 1966

(iii) The I'FS (Probation) Rules, 1968

(iv) The IFS (Pay) Rules, 1968

(v) The IFS (Regul ation of Seniority) Rules, 1968
Some of the rules relevant for our present purposes may now
be set out.

4(a) Cadre Rules: The Cadre Rules canme into force on
1st July, 1966. Rule 3 provides that there shall  be
constituted for each State or group of States an 1ndian
Forest Service Cadre. The cadre constituted for a State is
called a 'State Cadre’ and a cadre constituted for a group
of states, a 'Joint Cadre’. Rule 4 is inportant and can be
extracted:

"4, Strength of Cadres: (1) The 'strength and
conposition of each of the cadres constituted
under rule 3 shall be as determ ned by regul ati ons
made by the Central Governnment in consultation
with the State Governnent in this behalf.

(2) The Central Governnent shall, at the interva
of every three years, re-examne the strength and
conposition of each such <cadre in consultation
with the State Governnment concerned and nay make
such alterations therein as it deens fit;

Provided that nothing in this sub-rule shal
be deemed to affect the power of the Centra
Government to

294
alter the strength and conposition of any cadre at
any time:

Provided further that the State GCovernment
concerned may add for a period not exceedi ng one
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year, and with the approval of the Centra
CGovernment for a further period not exceeding two
years, to a State or Joint Cadre one of. nore
posts carrying duties or responsibilities of a
like nature to cadre posts."”
Rule 7 enmpowers the State Gover nnment to make the
appointnents to the State cadre and one of the ’'concerned
State Governnents to a Joint cadre. Under rule 8, every
cadre post has to be filled by a cadre officer. Rule 9
envi sages tenporary appointnents of non-cadre officers to
cadre posts. Under rule 10, cadre posts are not be kept
vacant or held in abeyance for a period exceedi ng six nonths
wi t hout approval of the Central Government. Under rule 11
temporary arrangenents or |eave arrangenents could be nmade
enabling a single cadre officer to |ook after two cadre
posts but such arrangenments cannot extend beyond 12 nonths.
(b) Recruitnent Rules: The Recruitnent Rules were also
framed sinultaneously ~and cane  into force on 1st of July,
1966. ' They contenplate the .initial recruitnment of the
of ficers ' of certain Ser vi ces al r eady in exi stence
(hereinafter referred to as the State Forest Service or
S F.S in short). Rule 3 and rule 4 are relevant for our
present purposes .
The rel evant portions of these rules reads as foll ows:
"3. Constitution of the Service:
The Service shall consist of the follow ng
Per'sons, nanely:
(a) = Menbers of the State Forest Service
recruited to the service at its initia
consti tution in accor dance with the
provi si ons of sub-rule (1) of rule 4; and
(b) Persons recruited to the service in
accordance with the provisions of sub-rules
(2) to (4) of rule 4
"4. Method of recruitment to the Service
(1) As soon as may be after the conmmencenent
of
295
these rules, the Central Government nay
Recruit to the Service any person from
anongst the nenbers of the State Forest
Servi ce adjudged suitable in accordance with
such regulations as the Central Governnent
nmay nake in consultation with the State
Governments and the Union. Public Service
Commi ssion (U P.S. C):
(2) After the recruitment wunder sub-rule
(1), subsequent recruitnment to the
Service, shall be by the follow ng
net hods, nanel y:
(a) by a conpetitive exam nation
(aa) by selection of persons from anongst the
Emer gency Conmi ssi oned of ficers and
Short Service Conm ssioned officers  of
the Armed Forces of the Union who were
comm ssioned after the |Ist Novenber,
1961, and who are released in the manner
specified in sub-rule (1) of rule 7A
(b) by pronotion of substantive nmenbers of
the State Forest Service.
Rule 6 makes it <clear that all appointnents to the service
are to be made by the Central Governnment. No appoi nt ment can
be made except after recruitnment by one of the nethods
specified in rule 4. The appointnments of persons recruited
to the service under rule 4(2)(a) (i.e. by competitive
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exam nation) can only be made to the junior time scale of
pay and the appointnents of persons recruited to the service
under rule 4(2)(b) (i.e., by promtion of substantive
menbers of the State Forest Service) shall be in the senior
ti me-scal e of pay.
"However, under rule 6A
"an officer in the junior tinme scale of pay shal
be appointed by the State Governnment concerned to
a post in the senior time scale of pay if, having
regard to his length of service, experience and
performance in the junior time scale of pay, the
State Governnent is satisfied that he is suitable
for appointnent to a post in the senior tine-scale
of Pay."
Rule 7 deals with t he recruitnent by conpetitive
Exami nation, rule
296
7A deals with recruitnment by selection of persons from anbng
officers released fromthe Arned Forces and rule 8 wth
recruitments by pronmotion.” Rule 9 provides that the
recruitnment of persons under rule 8 is not to exceed 331/3
per cent of the nunber of senior duty posts borne on the
cadre of that State.

(c) Pay Rules: The Pay Rules provide for tine scal es of
pay for the nenbers of the service. There are two scales
prescribed, one a Junior scale, the top of which is reached
after 18 years of service and the other a senior scal e which
runs over a period '‘of about 22 years. Under rule 4, the
initial pay of a nmenber of the service appointed under rule
4(1) of the Recruitment Rules has to be fixed in the junior
time-scale of the service at he stage he woul d have got if
he had been appointed in that scale on the deened date of
appointnent in the year of allotment. Sub-rule (b) of rule
4(1) cont enpl at es appoi nt nent of such an of ficer
simul taneously to a post in-the senior tinme scale and
prescribes the npde of fixation of his salary in the senior
time scale.

(d) Seniority Rules: So far as seniority rules are
concerned, two rules are relevant for our present purposes.
One is the definition of ’'senior post’ contained in rule
2(g), which reads thus:

"2(g)’ Seni or post’ means-
a post included and specified under item (1)
of the Cadre of each State in the Schedule to
the Indian Forest Service (Fixation of Cadre
Strength) Regul ations. 1966. and i ncludes:
a post included in the nunber  of posts
specified in item2 and 5 of the said cadre,
when held on senior scale of pay, by an
of ficer recruited to the Servi ce in
accordance with sub-rule ( 1) of “rule 4 or
rule 7 of the Recruitment Rules."”
Rul e 3 describes the node of appointment and the all ot nment
of a year of allotnent to every officer appointed to the
service. The seniority of officers is determned primarily
by the year of allotnment and, inter-se officers having the
sanme year of allotnment, by the principles set out in rule 4.
THE REGULATI ONS

5. It may be nentioned that the rules contenplate
regul ati ons
297
being nmade by the Central Governnent in consultation with
the State Governnent on various nmatters. Sonme of these
regul ati ons are al so rel evant:

6(a) Cadre Strength Regul ations: The Fixation of Cadre
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Strength Regulations were franed in exercise of the
powers conferred by rule 4(1) of the Cadre Rul es. These
regul ations were first issued by a notification of the
Governnment of India dated 31.10.1966 and were deened to
have cone into force wth effect from Ist Cctober,
1966. There 1is only one substantive clause in this
regul ati on, which reads thus:
"2. Strength and Conposition of Cadres
The posts borne on, and the strength and
conposition of the <cadre of, the Indian
Forest Service in each of the States, shal
be as specified in the Schedule to these
regul ati ons. "
The schedul e proceeds to set out the strength and

conposition of the cadres of various States. In these
matters before us we are-concerned wth the position in
regard to three States,: Utar Pradesh, Mharashtra and

Oissa.  The provisions of the Schedule in so far as these
States are concerned are as foll ows:
Maharashtra U P. Oissa
1. Senior posts under the
St ate Cover nnent
Chi ef Conservator of 1 1 1
Forests
Deputy Chi ef Conservator
of Forests - 2 -
Addl . Chi ef Conservat or
of Forests 1 - -
Conservat or of Forests 7 9 4
Conservat or of Forests
(Devel opnent Circle) - - 1
Conservator of Forests,
Wrking Plan Crcle 1 1 -
298
Conservator of Forests,
Headquarters 1 - -
Speci al officer, Revenue &
Forest Depart nent 1 - -
Deputy Conservators of Forests 35 48 24
Deputy Conservators of Forests,
Integrated Unit 3 - -
Deputy Conservator of Forests,
Wor ki ng Pl ans 8 - -
Deputy Conservators of Forests,
Foresters’ Training Division - 2 -
Deputy Conservator of Forests,
Forest Resources Survey Division -
Forest Utilisation officer 1
Worki ng Pl an officer -
Forest Extension officer -
Chief WId Life Warden -
Ti mber Supply officer -
Silviculturist 1
Worki ng Plan officers
O ficer on Special Duty for
Forest Labourers Cooperative
Soci ety 1 - -
O ficer on Special Duty for
Forest Labourers Cooperative

PN

NRPRRRN! P

Soci ety 1 - -
Assi stant to Chi ef Conservator
of Forests 1 - -

P.A. to the Chief Conservator
of Forests - - 1
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Tot al : 62 76 37

2. Senior posts under the Central o o o
Gover nment 5 6 3

67 82 40

299

3. Posts to be filled by pronotion
in accordance with rule 8 of
the I ndi an Forest Service

(Recruitment) Rul es 1966 22 27 13
4, Posts to be filled by direct
recruitnent 45 55 27
67 82 40
5.  Deputation Reserve 15% of o o o
4 above 7 8 4
6. Leave Reserve 11% of
4 above 5 6 3
7. Juni or posts 20% of
4 above 9 11 5
8. Trai ni ng Reserve 5% of
4 above 2 3 1
90 110 53
Direct Recruitnment posts 68 83 40
Pronmoti on posts 22 27 13
Total Authorised Strength 90 110 53

(b) Initial Recruitnent Regulations: The second set of
regul ations is the Initial Recruitnment Regulations franmed in
pursuance of rule 4(1) of the Recruitnent Rules. These
regul ations are sonmewhat inportant for our present purposes
and they have to be referred to in sone detail. These al so
canme into force with effect fromilst July, 1966. Regul ation
3 provides for the constitution of a Special Selection Board
(S.S.B.) for the purpose of naking selections to the
service. The S.S.B. consists of a nunber of officers, one of
whomis the Chief Conservator of Forests (C.C. F.) ~of the
State Governnent, concerned. Regulations 4. 5 and 6 have to
be set out in full

"4. Conditions of eligibility-(1) Every officer
of the State Forest Service who, on the date
of constitution of the Service-

(a) is holding a cadre post substantively or
holds a lien on such post, or
(b) (i) holds substantively a post in the
State Forest Service,
300
(ii) who has conpleted not |ess than
ei ght years of continuous service
(whet her of ficiating or
substantive) in that Service, and
(iii)who has completed not less than
three years continuous service in
an officiating capacity in a cadre
post or in any other post declared
equivalent thereto by the State
Gover nment concer ned, shal | be
eligible for selection to the
Service in the senior scale.
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(2) Every officer of the State Forest
Service who has conpleted four years of
conti nuous service on the date of
constitution of the Service shall be
eligible for selection to the Service in
the junior scale.

Expl anati on: In conputi ng the
period of continuous service for
t he pur pose of sub-regul ati on
(1)(b) or sub-regulation (2) there
shal | be included any period during
whi ch an of ficer has undertaken

(a) training in a diploma course

in t he For est Resear ch
Institute and Col | eges,
Dehr abDun; or

(b) such other training as may be
appr oved by the Centra
Gover nnent in consul tation
with ‘the Conmssion in any
other institution.

Preparation of |list of suitable officers:

(1) The Board shall prepare, in the order of
preference, a |list of such officers of State
Forest Service who satisfy the conditions
specified in regul ation 4 and who are
adj udged by t he Boar d sui tabl e for
appoi ntnent to posts in the senior and junior
scal es of the Service.

(2) The list  prepared in accordance wth sub-
regul ation (1) shall then be referred to the
Conmi ssion for advi ce; by t he Centra
Government al ong wth:

301
(a) the records ~of all officers of  State
Forest Service included in the list;
(b) the records  of all other /eligible

officers of the State Forest Service who
are not adjudged suitable for inclusion
in the [list, together with the reasons
as recorded by the Board for their non-
inclusion in the list; and

(c) the observations, if any, of t he
Mnistry of Hone Affairs on t he
recomrendati ons of the Board.

(3) on receipt of the list, along with the other
docunent s recei ved from the Centra
Governnment, the Conm ssion shall forward its
recomrendati ons to that Governnment.

6. Appointnment to the Service-The officers recomended
by the Conmi ssioner under sub-regulation (3) of regulations
shal | be appointed to the Service by the Central Government,
subject to availability of vacancies in the State Cadre
concern.

(c) The Appoi nt ment by Conpetitive Exam nation
Regul ations: W nay next refer to the appointnent by
Conpetitive Examination Regulations, 1968. Al that is
necessary for our present purposes is that, under these
regul ations, a candidate, to conpete at the exam nation
must, inter alia have attained the age of 20 and not
attained the age of 24 on the Ist day of July of the year in
which the examnationis held. There is a provision for
rel axation of the upper age linmt in respect of persons who
are directly recruited to the gazetted cadre of the State
Forest Service and put in less than 4 years' service
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(including 2 vyears’ training for Diploma course in the
Forei gn Research Institute and Col | eges, Dehradun on the Ist
July, 1966. But persons who have put in nore than 4 years’
service in the State Forest Service would not be eligible to
appear in these examnations firstly because they woul d have
crossed the maximumage |limt and secondly because the
provision for rel axation does not enuse in their favour

(d) Appointnment by Pronotion Regulations: Recruitnent
by pronotion wunder rule 9(1) of the Recruitment Rules is
governed by the Appoi ntnent by Pronotions Regul ati ons, 1966,
which cane into force with effect from1.7.1966. A selection
conmittee is constituted under regulation 3 to select
candi dat es whose conditions of eligibility for
302
pronotion are defined in regulation 4. Briefly speaking, the
selection comittee is to  consider the cases of al
substantive nenbers of the State Forest Service, who on the
first day of January  of that year, have conpleted not |ess
than eight vyears of continuous service (whether officiating
or substantive) in a post not lower in rank than that of
Assi st ant Conservator of Forests. This Committee would then
prepare a list of eligible nenmbers which, after approval by
the UP.S.C., would be forwarded to the State CGovernnent for
maki ng appoi ntment to the cadre posts.

I NI TI AL RECRUI TMENT

7. Kraipack case: Sonetinme after these rules and

regul ations were framed the initiall recruitnment to the

service was taken.on hand. S.S.Bs.,  including the C. C F.

made sel ections of officers to the various cadres. The
process brought to. Light a serious defect in the
constitution of the S.S.Bs. It has been nentioned earlier

that, under the Initial Recruitnment Regul ations, a S.S. B.
had been constituted for selection L) of officers at the
time of the initial constitution of the service and that the
Chief Conservator of Forests (C.C.F.) was one of the
officers on the Selection Board. A perusal of the Schedul e
to the Cadre Strength Regul ations ‘would show that the C C F.
was al so one of the cadre posts nentioned in the Schedul e.
At the time of the initial recruitnent, therefore, it was
necessary also to recruit an officer - who mght eventually
fill this post. Thus, the CC F. was not only onthe S.S.B
but was also a prospective candidate for consideration in
the initial recruitment. This somewhat ananol ous position
was considered by the Suprene Court in the case of AK
Krai pak v. Union of India, AIR 1970 S.C. 150 in its judgnent
dated 29th April, 1969. The Supreme Court held that the
initial recruitnent to the State Cadre of Jammu & Kashnir
was vitiated by the above circunmstance and quashed the sane.
Though the question arose only with regard to  one of the
States, nanely, Jamu & Kashmir, the position was identica

in respect of several States in the Indian Union. “Hence al

the initial recruitnents made to the various State cadres
had to be quashed either suo noto by the Governnent or got
guashed by proceedings in a court of law It nmay be
mentioned here that, in the States with which we -are
concerned here, the position was as follows. In Orissa, a
select list of 41 officers was issued in January 1967, which
had to be set aside as a result of the decision in Kraipak

In Utar Pradesh, 85 persons were initially recruited to the
service and this initial recruitnment was held to be bad, on
11.12.1979, in Jagat Narain v. Union, CMAP 58 of 1968

following the decision in Kraipak. |In Mbharashtra, a
sel ection was
303

made on 2.6.1967 of 57 persons but this selection was set
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aside by the H gh Court follow ng Krai pak.
LEGQ SLATI VE | NTERVENTI ON
8.(a) Rule 4(3A) - The deci sion in Kraipak having
rendered the initial appointment in all the States invalid,
the defect had to be cured and fresh selections had to be
made by way of initial recruitnment. Perhaps a second
sel ection could have been nade even under general |aw by way
of inplenmentation of the decision but Governnent wanted to
make sure and, therefore, it introduced rule 4(3A) in the
Recruitment Rules. This provision reads as foll ows:
"4(3A) - Notwi t hst andi ng anything contained in this
rule where appoi ntnents to the Service in
pursuance of the recruitnment under sub-rule (1)
have beconme invalid by reason of any judgnment or
order of any court, the Central GCovernnent may
make fresh “recruitment under that subrul e and nay
give effect to the appointments to the service in
pur suance of~ such fresh recruitment fromthe same
date on which the appointnments which have becone
invali d as aforesaid had been given effect to."
This rul e was -introduced with effect from 1.3.1971
9. S. 3(1A) -1t appears -that certain doubts had arisen
in the neanwhile regarding the power of the Governnment to
make rul es with retrospective effect. Si nce such
retrospective effect was necessary for various reasons and
particularly for inplenenting the decision of the Third
Central Pay Conmission, it was considered necessary to make
a specific statutory provision clarifying the power of the
Central Gover nnent to make rules, if necessary, wth
retrospective effect. Parlianent, therefore, enacted the Al
India Service (Amendment) Act, 1975. The statenent of
obj ects of the Amendnent Act shows that section 3 of the Act
was anended "so as to enmpower the Central Government to make
rules with retrospective effect subject to the safeguard
that no rules shall be nmade retrospectively so as to
prejudicially affect the interests of any person, who nmay be
governed by such rules." The Anendrment Act al so proposed to
validate rules which had been nmade in the past’ wth
retrospective effect. It nay the convenient here to set out
the new sub-section ( | A) introduced in section 3 of the Act
the 1975 Amendnment Act. This sub-section reads as foll ows:
304
" 1A-The power to neke rules conferred by this
section shall i ncl ude t he power to gi ve
retrospective effect froma date not earlier than
the date of commencenent of this Act, to the rules
or any of them but no retrospective effect shal
be given to any rule so as to prejudicially affect
the interests of any person to whom such rul e may
be applicable."
It is also necessary to refer to section 3 of the Arendnent
Act, which was in the follow ng ternmns.
"3. Validation-No rule nmade, or purporting to have
been made, with retrospective ef fect, under
section 3 of the Principal Act before the
comencement of this Act shall be deemed to be
invalid or ever to have been invalid nmerely on the
ground that such rule was made with retrospective
ef fect and accordingly every such rule and any
action taken or thing done thereunder shall be as
valid and effective as if the provisions of
section 3 of he Principal Act, as anmended by this
Act, were in force at all material tines when such
rule was nade or action or thing was taken or
done.
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10. Purvez Qadir’'s Case-Exercising the powers conferred
by the anmendnent of the Act and the rules, the Centra
Government constituted fresh S.S.Bs. to consider the initia
recruitnment to the various State cadres in place of the one
that was quashed in Kraipak. This raised the question of the
validity of rule 4(3A), i ntroduced wth substantia
retrospective effect. The seniority of persons recruited to
the service as affected by the provision that recruitnents
to be nmade pursuant to the new sub-rule would be deened to
have taken effect from Ist October, 1966. The validity of
the rule was, therefore, challenged by various concerned
officers but this challenge was repelled by the Supreme
Court in the case of Parvez Qadir v. Union of India & Os.,
[1975] 2 S.C.R 432.

11. Chothia Case-Another challenge was also posed to
the initial recruitment nade  in certain States under rule
4(1). It appears that the S.S. Bs. had considered not all the
officers who were eligible wunder the initial recruitnent
rul es but = only such nunber of them as was considered
necessary to fill up the vacancies that were then avail able
inthe State cadre. Thus, for ~exanple, in the State of
Mahar ashtra, although there were 116 officers eligible for
consi deration, the State is

305
said to have considered only about 95 of them The others
were not, it is alleged, considered by the S.S.B. This

procedure was chall enged by a nunber of officers. A
contention was raised that rule 4(1) and the regulation
t hereunder envi saged a consideration by the S. S. . O
(broadly speaking) all the officers belonging to the State
Forest Service who had put in 8 years of service or 4 years
of service (as the case may be) for recruitnment to the
service and that the S.S.B. had to arrange the nanes of al
the officers found to be eligible and adjudged suitable for
appoi ntnent in the order of preference. Thereafter, subject
to the availability of vacancies, these officers had to be
recruited to the service. It was also urged that in respect
of each one of the officers not placed in the select list,
the SSB had to record and forward to the U P.S.C. specific
reasons for their non-inclusion inthe list: It was not
sufficient for the S.S.B. generally to say that it had
considered the other officers and found themunsuitable as
initial recruits. This contention was accepted by the
Supreme Court in Union of India v. Chothia., [1978] 3 S.C. R
652.

12. Present Cases-ln the present matters, we have to
consi der certain questions arising out of the second (in the
case of U P., the second and third) set of selections made
by the SSBs in place of the first selection set aside by
Krai pak. To avoid confusion, we nmay clarify here that what
we are concerned with in all the cases is the INTIAL
RECRU TMENT under s. 4(1) of the Recruitment Rules but nade
for the second or third time, the first selection having
been set aside by Kraipak. The problemarises this way. It
has been nentioned that the first selections by way of
initial recruitnments to the State cadres were nade sonetinme
in 1966 and 1967. The Krai pak decision came in 1969. In the
meanwhile in many of the States the first selection had been
followed up by subsequent recruitments |largely made on the
basis of conpetitive exam nation wunder rule 4(2)(a) of the
Recruitnment Rules and a few also by pronotion wunder rule
4(2)(b). As a result of the second (and third) selections
made by the SSBs, a nunber of officers in the respective
S.F.S. have been given appointnment in the I.F.S. with effect
from1l. 10.1966 under rule 4(3A) and have thus been pl aced
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ina position of higher seniority vis-a-vis the recruits
under rule 4(2) (all of whom are, for convenience,
hereinafter referred to as ’'direct recruits’). The direct
recruits are dissatisfied with this for obvious reasons.

13. The present batches of cases relate to three State
cadres, Maharashtra, Oissa and Utar Pradesh. Before
dealing with the contentions, it may perhaps be conveni ent
to give a brief resunme of the position in each of these
St at es.

306

14. Uttar Pradesh-The nine petitioners in the High
Court (of whom8 are appellants before this court) are
direct recruits of 1968 and 1969 confirmed between 1969 and
1972 after probation. In this State, the initial recruitnent
was made in 1966-67 of 85 officers, 58 to posts in the
senior tine scale and 27 to posts in the junior tine scale.
Subsequently, six -persons were. pronoted under rule 4(2)(b)
and nine persons were recruited under rule 4(2)(a) of the
Recruitnment Rules. The initial recruitment having been
declared " bad, a fresh SSB was appointed and, on its
recomendati ons 104 persons were appointed to the Service,
60 to senior time scale posts and 44 to junior tine scale
posts. Again in 1976, six nore persons were added and thus
110 persons have been taken in as and by way of initia
recruitnment as against 85 persons taken in the first
sel ection. The direct recruits are -aggrieved by these
sel ections. They contend:

(a) Under the Mharashtra Schedule to the Cadre
Regul ations, there canbe initial recruitment only
to 28 junior posts. This has been exceeded by the
second and third selections;

(b) As on 23.12.1974, the total strength of ‘the cadre
rose to 104 plus 15, appointed earlier under rule
4(2), thus nmeking a total of 119 as against an
aut hori sed strength of 110 only;

(c) The second and third selections can only be made
to validate the initial recruitnment of /85 which
had been invalidated and cannot be nade use of to
i ncrease the nunber of initial recruits;

(d) The third selection of six officers is;, in any
event, bad as the power under rule 4(3A) could
have been exerci sed only once; and

(e) It appears that in the subsequent selections
certain officers not adjudged suitable at the
first selection have been included. ~This ~could
have been done only if their confidential report

(CRs) subsequent to, or ot her . than, t hose
considered at the time of the first selection had
been considered. This is not. justified as a

recruitnment under rule 4(3A) has to be nmde as if

it was being nade at the time of the initia

recruitnment i.e. 1. 10.1966 and subsequent ‘records

cannot be taken into account.
Their contentions having been rejected by the H gh Court,
they are in appeal
307

15. Maharashtra-Turning to Maharashtra, the position is

as follows: The first selection was made on 2.2.1967 of 57
officers, 36 for the senior tine scale posts and 21 for the
junior time scale posts. This was set aside. On 13.7.1971
at the second selection, 116 officers were found to be
eligible but only 66 officers were considered suitable for
appointnent. 39 out of 51 eligible officers were found
suitable for senior scale out of whom35 were appointed
i mediately and four later. 27 were found suitable for
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junior scale out of whom23 were appointed initially and
four later. Al these 66 appointnents were nade w.e.f. 1.
10. 1966. The wit petitioners before the H gh Court (in.
Spl. CA No. 2443/ 74) were persons who had joined the SFS in
1962 and had put in 4 years.of service as on 1. 10. 1986 and
were thus eligible for consideration to junior scale posts.
Their grievance was that the Governnment had not considered
the case of all the officers who were eligible for
consideration for junior posts (viz. those in S. Nos. 52 to
116 on the eligibility 1list) because the Governnent, which
had found 23 officers suitable when they reached S. No. 96
stopped there and did not consider the nanes of the others
at all as they should have done under Chothia. Initially,
the wit petition was dismssed on 2.6.1979 for the failure
to inplead all persons affected as parties but this Court by
its order dated 24.10.1980 (in CA 2359/80) restored the
matter for fresh disposal after adding the affected persons
as parties. The H gh  Court weventually allowed the wit
petition on 7.8.1981 holding that all the 116 officers
shoul d be considered and that the omibus reason given for
rejecting some is not sufficient conpliance with regul ation
5(2)(b) of the Initial Recruitnent Regulations. It directed
that now the 116 persons should be considered for the 90
posts available in the State cadre in strict conpliance with
regul ation 5. Sonme of ~ the respondents, conprising persons
who had been directly recruited under rule 4(2) between 1968
and 1970, have preferred the appeals to this Court. Wile
they have in principle no objection  to a fresh selection

their contention is (a) that the recruitnents to the senior
time scale posts should not be redone as there is no
controversy regarding the selection of 39 out of 5 1
eligible officers; (b) that the nunber of ~selections to
junior time scale posts fromout of the candi dates S. Nos.
52 to 116 should not exceed 23; and (c) that the sel ections
shoul d be nmade on the basis of CRs upto 1. 10. 1966 without
reference to subsequently changes nmade therein or the CRs
for subsequent periods. On behalf of the wit petitioners
before the Hi gh Court (respondents here), a prelimnary
obj ection has been taken. They point out that the appellants
had not raised any protest of this type either at the stage
of hearing of the original wit petitions or at the stage of
their rehearing (when they had been added as parties).
Nei t her was any counter affidavit filed nor was
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there any appearance on their beahlf. In viewof this, it is
contended that their appeal is not nmaintainable. It is also
submitted that the selections now being nade are for an
initial recruitnent as on 1.1().1966, a date at which the
appel | ants had not been "born" into the service, and so they
do not have any locus standi to conplain against any
recruitnents as on the said date. Wthout prejudice to the
above prelimnary objections, they also support the judgnent
of the H gh Court on nerits.

16. Orissa-In the case of Orissa, wit petitions have
been directly filed in this court. There are eight
petitioners who had joined the Orissa State Forest Service
as on 1.4.1962. After two years' training, they were
appoi nted as Assistant Conservators of Forests on 1.4.1964.
By 1.4.1966 they had conpleted 4 years’ continuous service
inthe State Cadre. They were, therefore, eligible for
selection to junior scale posts in the IFS. Two sel ections
were made by way of initial recruitnment, once in January
1967 when 4 1 officers were selected and, then in 1972 when
42 out of 82 eligible officers were selected. The
petitioners were not adjudged suitable at either of these
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sel ections but they were eventually taken into the |IFS under
Rule 4(2)(b) between 1975 and 1977. The petitioners’
contention is that their nanmes were not considered at al

either at the first selection or at the second selection
under an inpression that the nunber of posts in the junior
time scale were limted. It is said that the selections were
made by considering eligible officers in the order of
seniority only to an extent necessary to recruit 41 or 42

persons and the Governnent did not consider all the 82
eligible officers and select 42 out of themarranged in the
order of preference. This, it is argued vitiates the

selection as held in Chothia. In the counter affidavit,
these allegations are vehenently denied. It is clainmed that

the petitioners were all considered at the tine of draw ng
up the earlier select “lists. The respondents, are (a) the
persons selected and appointed in 1972 who are still in

service and (b) persons” who have cone in between 1966 and
1975 by way of ~recruitment under rule 4(2)(a). They plead
that the 'wit petition should be dismssed on grounds of
| aches " as the “petitioners raised no such protest or
objection-at —any earlier stage and have cone to court after
a lapse of twelve years. They also deny the allegations in
the wit petitions and contend that the petitioners had al
been duly considered at ~the earlier selections but had not
been adj udged suitable for recruitnment to the service.

17. These, in brief, are the problens raised in these
cases and we may now proceed to deal w th themone after the
ot her.
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CAN NUVBER EXCEED I'NI TI AL SELECTI ONS?

18. The first contention urged on behalf of the direct
recruits is that rule 4(3A) authorises the Governnent to
fill in only the nunber of posts the appointnent to which
had been declared void by the Court and no nore. Thus, in
UP., the initial recruitment ~which had to be  quashed
because of Kraipak was of 85 persons. Taking advant age of
this situation, the Government purported to recruit 104
persons on 23.12.1974 and six nore in 1976, thus conpleting
the total strength of 110 as against 85 first filled up.
Li kewi se, in Maharashtra the first selection was of 57
persons which was expanded to 66 in 1971. |In Oissa, the
first selection was of 41 persons but the second sel ection
resulted in the recruitnent of 42 persons. T his addition to
the nunber of officers first recruited in the subsequent
selections is challenged by the direct recruits- principally
because the subsequent selections, which are deened to be a
remaki ng of the initial recruitnent, have been given
retrospective effect from1l. 10.1966 and thus these persons
rank higher in seniority to the direct recruits who have
come in from 1967 onwards.

19. W are unable to accept this contention. The
initial recruitnent regulations clearly envisage that the
S.S.B. should consider the cases of all the officers.in the
S.F.S. who fulfill the <conditions of eligibility and judge
their suitability for appointnment to posts in the service
and prepare a list of such officers in the order of
preference. This selection was initially done by a Board,
the constitution of which was found to be vitiated. The
| ogi cal consequence of this would be that the process has to
be redone by a conpetent and validly appointed S.S.B. from
out of the eligible officers. It is not anybody's case that,
in the second or third selections, the Board has consi dered
persons other than those in the SFS who were eligible as on
1.10.1966. In other words, the range of selection was the
same as was considered or shoul d have been considered by the
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initial S.S.B. It is also not anybody’'s case that the Board
has consi dered the records of any of these officers
subsequent to 1.10.1966. It, however, appears that there had
been sone changes, subsequent to 1. 10.1966, in the CRs of
some of the officers pertaining to the period upto 1
10. 1966, consequent on representations made for expunction
or nodification of adverse remarks. Sri  Kackar suggested
that such revised CRs should not have been taken with
account but we are wunable to agree. W do not think that
anyone can validly object to this course since the case of
an officer who has succeeded in having an adverse renark
against him struck off or nodified is exactly on the same
footing as if such adverse renarks had
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not been there at all or had been there in the nodified form
right from the begi nning. — VWat has happened therefore is
only that, fromthe same set. of officers as had been
considered by the initial S. S B., the subsequent Boards have
adj udged nore  officers as suitable for recruitnent, partly
due to i'nherent differences of approach between one Board
and anot her inthe process of adjudication and partly due to
the fact that the records of° some of the officers for the
rel evant period had undergone changes which had to be taken
into account. One further reason for the increase in the
nunber of officers /adjudged suitable (which we shall discuss
in sone detail later) is that the initial S.S. B. considered
only sone out of ' all the eligible officers and did not
extend their scrutiny to all the eligible officers as they
shoul d have done as per the decision in Chotia to sum up
the decision in Kraipak necessitated a conplete review of
the first selection. On no logical basis can the subsequent
Sel ection Boards be conpelled to restrict their adjudication
of suitability to the sane list number of persons as the
first Board had selected, so long as the sane list of
eligible officers and their records as on 1. 10.1966 were
consi dered. W see, therefore, not) nmerit in the first
contention urged on behalf of the /direct recruits.
STRENGTH & COWVPCSI TION OF THE CADRE

20. The second contention urged on behal f of the direct
recruits is more substantial and is_ perhaps the vita
contention on which their case rests. It is pointed out that
the Cadre Strength Regulations not merely prescribe the
strength of the various cadres but also their conposition
One of the principal features of the conposition as per the
schedules is that the authorised strength prescribedis to
consist of a certain nunber of senior posts and a certain
nunber of junior posts. According to the direct recruits,
the schedul es prescribe the mninmum nunber of senior posts
and the nmaxi mum nunber of junior posts. It is pointed out:
(a) that all the posts enunerated against-itens nos. 1 and 2
in each of the schedules are specifically described as
seni or posts; (b) that items nos. 3 and 4 set out in each of
the schedules pertain to recruitnents (subsequent to the
initial recruitnent) wunder rule 4(2) of the Recruitnent
Rul es and that these itens have to be left out of account in
considering the initial recruitment under rule 4(1);(c) that
all the posts enunerated against itemno. 7 are described as
junior posts; and (d) that the posts nmentioned against itens
nos. S, 6, and 8 depend upon itemno. 4 and so partake of
the sane character. Even assumi ng that all the posts agai nst
itemnos. 5 to 8 are only junior posts, the total nunber of
juni or posts cannot exceed 13, 28 and 23 respectively in the
case of Orissa, Utar Pradesh and Maharashtra. On
311
this premse, it is contended that the appointments
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purportedly made by way of initial recruitment in the
subsequent sel ections have exceeded the quotas prescribed by
the schedules in regard to senior and junior posts. Thus in
UP., wile the first recruitnent of 58 officers to the
senior scale and 27 to the junior scale was in order, the
second recruitnent of 44 persons to junior scale posts was
not warranted. Likew se, in Maharashtra while the CGovernnent
restricted itself in the first selection to the appoi nt nent
of 23 persons to the junior scale, the H gh Court has now
directed the filling up of all the 90 posts in the cadre by
considering the 116 eligible officers, overlooking that the
maxi mum nunber of officers found eligible for consideration
to senior scale posts is only 51 and that out of the bal ance
of 65 persons only 23 can. be appointed to junior scale
posts. The petitioners-submit that, while they do not w sh
to attack the validity of the appointment of officers in
excess of the respective quotas; it is necessary at least to
ensure that the officers so appointed do not steal a nmarch
over those who have been rightly recruited in terns of rule
4(2) after ~the first recruitnent in terns of rule 4(1) had
been conpl et ed.

21. The CGovernnent and ~the initial recruits seek to
neet the above contention in two ways. They contend,
firstly, that the assumption of the direct recruits that the
prescription of strength of the service in the schedule wll
apply to the initial recruitnment is wong and that, even if
this were correct, the further assunption that the schedul e
separately prescribes linitations on~ the nunber of junior
and senior posts is wong. Secondly, they subnmit that, even
if both the above assunptions are granted, the argunent
overlooks that the rules confer power on the Centra
Covernment to alter the strength and conposition of the
cadres at any tine and that, therefore, any appointnents,
even if nmade in excees, should be treated as an autonatic
expansion of the cadre strength and would not be irregul ar
or invalid.

22. W nmmy take wup the second argunent first. If it
were correct. it would be a conplete answer to the
contentions of the direct recruits. The argurment is that it
is for the Central Government to fix the strength and
conposition of the cadres and that  this power can _be
exercised by it at any time. The first proviso to rule 4(2)
of the cadre rules, it is said, places this beyond al
doubt. As against this, it is contended by the direct
recruits that the proviso relied upon is only a proviso to
rule 4(2) and does not extend to rule 4(1). it is urged that
it has application only to the power of the Centra
CGovernment to nmmke alterations to the cadre strength in
between the three-year review contenplated by rule  4(2).
Shri Kackar, in this context, referred us to
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the following observations in Royappa v. State of @ Taml
Nadu, [19741 2 SCR 348 at p. 379:

"W now turnto the first ground of challenged
whi ch all eges contravention of the second proviso
tor. 4(2) of the Indian Adnministrative Service
(Cadre) Rules, 1954 and r. 9, sub s.(1) of the
I ndian Administrative Service (Pay) Rules, 1954.
So far as the second proviso tor. 4(2) of the
I ndian Adm nistrative Service (Cadre) Rules, 1954
is concerned, we do not think it has any
application. That proviso nmerely confers limted
authority on the State CGovernnment to nake
tenmporary addition to the cadre for a period not
exceeding the l[imt therein speci fi ed. The
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strength and conposition of the cadre can be
determ ned only by the Central Government under r
4( 1) and the Central Government al one can review
it trienially or at any other internediate tine
under r. 4(2)."

23. W do not think that such a narrow interpretation
of the proviso is warranted. As we see it, the proviso only
outlines the general principle that, whoever has the power
to do a particular thing has also the power to exercise it
fromtime to tine, if need be: (vide, s. 14 of the Genera
Cl auses Act, 1897). It had to be specifically put in because
of the |anguage of the main part of sub-rule (2) providing
for a triennial review lest it should be construed as a
restriction on the general power otherw se available. W,
therefore, agree with the contention of the initial recruits
that the Central Governnent has the power to alter the
strength and conposition of the cadres at any tine. W are,

however, still _of the viewthat the contention urged on
behal f 'of / the initial recruits cannot be accepted for a
different reason.” If the terns of the relevant rules are
scrutinised, it will be seen that the strength and

conposition of the cadre has to be determ ned by regul ati ons
and that these regulations” have to be nmade by the Centra
Government in consultation with the State Government. It is
a well settled principle that, if a statutory power has to
be exercised in a particular nanner, ~-any exercise of that
power has to conply wth that procedure. [t follows,
therefore, that if the initial conposition can be only drawn
up in consultation with the  State Governnment and by
regul ations, it wll not be permissible for the Centra
Government to nodify or  alter the same save in the sane
manner. In fact also, it has been brought “to our notice,
there have been subsequent increases in the authorised
strength of alnpst all State Cadres and this has been
effected by an appropriate anmendnent to the Regulations. It
is not the

313

case of the Governnent that before the second and /'third
selections were nmde, either the State GCovernment was
consulted or the regul ati ons were anended for -increasing the
strength. Nor is it even their case that there was any
specific order by the Central Government  changing the
strength and conposition of any cadre. W are, therefore, of
opinion that it is not possible to accpet the contention of
the initial recruits that the mere appoi ntnent of an excess
nunber of officers should be treated as an automatic
expansi on of the cadre strength and conposition in exercise
of the power avail able under rule 4( 1).

24. On behalf of the Government and the initia
recruits, it was contended that the Regulations, in this
respect, cannot be considered to be mandatory, particularly
as they do not outline the consequences that will follow on
a violation of their requirenents. Reference was made, in
this context, to the decision of this court in Lila Gupta v.
Lakshm Narain, [1978] 3 SCR 922 at p. 932; Atlas Cycle
Industries Ltd. v. State of Haryana, [1979] 1 SCR 1070 at p.
1076 and 1084-5 and G S. Lamba v. Union of India, AR 1985
S.C. 1019 at p. 1032. W do not think the observations cited
are in point. The nature and context of the provisions
considered in the cited decisions were totally different. In
Lila Gupta, the court was concerned with the question
whet her a marriage contracted in violation of the proviso to
s. 15 of the H ndu Marriage Act shoul d be considered void;
and the Atlas case, the question was whether the non-Iying
of a notification before the Legislature rendered it nul
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and ineffective; and in the Lanba case the court, in the
context of certain facts, cane to the conclusion that the
exercise of a power of relaxation should not be treated as
vitiated nmerely because reasons were not recorded. Here we
are concerned wth a set of Regul ati ons whose whol e purpose

isto fix the cadre strength. It is also a provision in
regard to an Al-India Services in regard to the
constitution of which both the Central Governnent and State
Governments have a say. It is difficult to accept, in this

context, the subm ssion that the cadre strength could be
varied without amending the Regulations and schedule of
wi thout consulting the State Governnent concerned. The
fornmer course would |eave the strength of the cadre easily
alterable, fluctuating and indetermnable and thus nullify
the entire purpose of the Cadre Strength Regul ation. So far
as the latter is concerned, this Court held, in Kapur v.
Union of India, [1975] 2°S.L.R-531 that it is not open to a
State Governnent to overutilise the deputation reserve in
all  All-India Service without consulting the Centra
CGovernnent. Equally, we think, it is not open to the Centra
Governnment to —alter the strength and conposition of the
Cadre without con-
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sulting the State Government concerned. The second ar gunent
of the initial recruits is, therefore, rejected.

25. W may now turn to the first argunent which, again
consists of two parts. The first is that the restriction on
nunber of officers in the schedule ~does not  apply to the
initial recruitnent at all. It is argued that the idea and
intention of the Initial Recruitment regulations is that al
officers of the SFS found eligible for appointnent either in
the senior time scale or in the junior tine scale and
adj udged suitable for such appointnment to the service by the
S.S.B. and UP.S.C wll automatically stand recruited to
the service irrespective of the nunmber of such of . Thus, it
is argued that even if, in any particular State, the nunber
of such officers exceeds the total authorised strength of
that State Cadre as per the Schedule to the / Cadre
Regul ations, there can be no. bar to their initia
recruitnment to the service. |n support of this contention
it is pointed out that itens nos. 3 and 4 nentioned in the
schedule, viz., posts to be filled by direct recruitnent,
are references to recruitnments wunder rule 4(2) of the
Recruitment Rules. It is then said that item no. S and 8
which are expressed as a percentage of itemno. 4 can al so
be considered only as a reference to 'such subsequent
recruitment. It follows, it 1is argued, that the tota
aut hori sed strength which is the aggregate of itemnos. 3 to
8 can pertain only to the strength of recruitnents under
rule 4(2) and not to the initial recruitnent. Plausible as
this argunent appears, we are unable to accept this
contention. The Cadre Regulations read with the Cadre Rul es
| eave no doubt that the strength and conposition referred
to, or prescribed, therein is of the entire cadre of the
service in the State concerned and is not restricted to the
recruitments made after the initial recruitment. The tota
authorised strength referred to is the total nunber of
of ficers who, at any point of time, can man the posts in the
cadre. It could not have been the intention that the cadre
shoul d consist of an indefinite nunber of persons recruited
by the SSB from the SFS supplenented by the nunber of
officers referred to as the total authorised strength. This
conclusion is reinforced by three inportant considerations.
The first, as rightly pointed out by Sri Kackar, is that if
the intention were that the Schedul e was to operate only in
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respect of recruitnments under rule 4(2), it would have been
specifically so nentioned. Not only has this not been done;

the regul ations have been nmde retrospective with effect
fromthe date of commencenment of the Service which would be
totally without purpose on the argunent addressed by the
initial recruits. Such a situation cannot be accepted. The
second is that the nunber of officers referred to against
itemnos. 3 and 4 is the same as the nunbers indicated
against 1 and 2 which represents posts already in
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the State cadre and in Central Government and which have to
be filled in by way of initial recruitment. Thus, for
exanple, if in Maharashtra, 67 officers in the SFS are found
eligible and are recruited to the service against the
various cadre posts and if subsequently 67 officers are
recruited against itemnos. 3 & 4, the total authorised
strength will rise to 134. The fact that the total of itens
1 and 2 is the sane as the total of itens 3 and 4 indicates
beyond doubt that, apart fromofficers recruited against
items 5 to 8, the cadre, at any point, can only consist of
the nunber  prescribed as the authorised strength and not
virtually twice that nunber. ~ The nore harnonious way of
reading the entries in the schedule in that the maxi num
strength of the cadre at any point can_ only be the tota

aut horised strength which will conprise of the senior posts
nentioned against itenms nos. 1 and 2 and the adjuncts
specified against ' itens nos. 5to 8 Itens 3 and 4 are
indicated in the schedule only to show that after the
initial recruitnents are over and recruitments are to be
made to senior posts. in the cadre under rule 4(2), the
nunber of pronotes should not exceed 331/3% of the senior
posts in the cadre, whichis the requirenment of rule 9 of
the Recruitnment Rules. The break-up and conposition of the
cadre, referred to against itens nos. 3 and 4, will only be
rel evant at the stage when, ‘all-the initial recruits having
retired or ceased to be in service, the cadre conprises
exclusively of persons recruited under rule 4(2). The third
consi deration which rei nforces our conclusion is the
significant mandate that the initial recruitment under rule
4(1) shall be "subject to the availability of vacancies in
the State Cadre concerned". |If the nunmber of initial

recruits can be indefinite and limtless as wurged, this
expression would be neaningless. The apprehension that the
interpretation placed by us would create difficulties where
the nunber of eligible officers of the SFS adjudged suitable
exceeds the total strength is really without foundation. In
the first place, a good deal of discussion preceded the
frami ng of the rules and regul ati ons and one can reasonably
assune that the cadre strength has been fixed for each State
with a fair idea about the nunber of SFS officers who nmay be
eligible and are likely to cone into the cadrs at the tine
of initial recruitment. The actual experience in the three
States before wus also shows that the contingency of such
of ficers exceeding the total authorised strength is quite
renote. Secondly, even if in any case there should be an
excess of such officers, no insurnountable problens will be
created. The Central CGovernment, in consultation wth the
State Governnent (which would only be too anxious to place
its eligible officers in the All-India Service) can increase
the authorised total strength to accommopdate them Even
otherwi se, the surplus officers will be kept in the waiting
list and will get into the service as and when vacancies
avail abl e due to retirenent

316

or other vacation of office by the initial recruits arise or
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as and when the cadre strength is augnmented. Al that is
necessary is that they should all be acconmpbdated before
recruitment under rule 4(2) is wundertaken. There s,
therefore, no difficulty in hol di ng that the tota
aut horised strength of the cadre is to be counted by
including the initial recruits and that all eligible
officers adjudged suitable cannot be recruited to the
Service in excess of the total authorised strength.

26. The truly critical, and really difficult, question
that needs consideration in these appeals is not that
appoi ntnents by way of initial recruitment were made in
excess of the total authorised strength but that the
Government has failed to keep in mnd the restrictions
pl aced on the number of senior and junior posts in each
cadre while making appointnents. The point made is that, in
each State cadre, the posts . indicated against itens nos.
and 2 are senior -posts. These, say the petitioners, can be
filled up subject to the availability by officers found
el i gible under regulation 4(1). Itens nos. 3 and 4 do not at
all figure at the tine of -initial recruitment. So far as
items 5 to 8 are concerned, it is subnitted, itenms 7 and 8
are clearly junior posts and, though there is no indication
whet her itens nos. 5 and 6 are to be junior or senior posts,
the total nunber of junior posts in the cadre cannot exceed
the total nunber nentioned against itens . nos. 5 to 8. The
grievance of the petitioners is that nore recruitnents have
been nade agai nst junior posts than is perm ssible under the
respecti ve schedul e.

27. The above contention arises in the follow ng way.

In UP. as has been pointed out earlier, the first
recruitment of 58 and 27 fell wthin the prescribed
strength. But, in the second selection, 44 junior posts and

again six nore officers in a third selection were taken in

This it is said, was not justified as the maxi mum nunber of
junior posts in the cadre was only 28. Wiile it is suggested
that, strictly speaking, the appointrment of surplus officers
is invalid, the petitioners say that they do not want those
appoi ntnents declared invalid but only pray that they should
not be treated as initial recruits. and hence should be
placed in seniority below the direct recruits. In
Maharashtra, the setting aside of the initial recruitment is
not, and cannot be, conplained against in view of the
earlier decision of this Court. The only grievance here is
that the Hi gh Court, while ordering a redo of the initia

recruitnent, by a second selection, has directed that, the
116 eligible persons should be considered for 90 posts,
wi t hout specifying that officers eligible for senior scale
wi Il have to be considered for 67 senior posts and a maximum
of only 23 officers could be taken for junior posts. In
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Orissa, 41 officers were recruited in 1967 and 42 in 1972 by
way of initial recruitment. It is not known whether the
nunber of officers appointed to junior posts has  been
restricted to 13 (the total of items nos. 5 to 8 in-the
Schedul e) or not but there is no allegation that this nunber
has been exceeded and so this question does not ari se.

28. The answer of the initial recruits to this
contention is that it proceeds on a conpl ete ni sapprehension
of the nature of the all-India Service and the conposition
of the cadre. They say that the rules contenplate two
stages. The first is a recruitnent of an officer to the All-
India Service, whet her under rule 4(1) or 4(2), in
accordance with the regulations and subject to the tota
strength authorised thereunder. This is done by the Centra
CGovernment and it is wth this that we are concerned here.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 33

The second is the appointnent of a person recruited to the
Service to a particular post in the cadre. This has to be
done by the State concerned under rule 7 of the Cadre Rul es.
At the first stage, the post which the person may eventual ly
accept in the service is totally irrelevant. Once a person
is recruited, whatever may be the post to which he may be
assigned, he wll be an |I.F.S. Oficer belonging to the
cadre. To give an easily understood anal ogy, a person who
succeeds in the witten and viva voce tests held for
recruitment to the Indian Adninistrative Service becones a
menber of the Service once he is recruited having been
sel ected and having come w thin the scope of the avail able
posts in the service. Thereafter, whether he is to be
appointed as a Collector or as an officer in the Secretari at
or is to occupy one of “the innumerable cadre posts allotted
to the service and whet her he should be given a junior post
or senior post wll be a concern of the State concerned and
will have no bearing on the validity of his initia
recruitment to the service

29. The initial recruits also object to the attenpt of
the direct recruits to equate senior and junior posts wth
senior tine scale and junior tine scale posts nentioned in
the Initial Recruitnment Regul ations. They say that a senior
of ficer can occupy a junior scale post if exigencies of the
service so require. This will not cause any prejudice to the
of ficer because he will be carrying his own tine scale of
pay on any post.  So also, a very junior officer can be
appointed to a senior post, for the Pay Rules envisage an
officer just recruited to the -service being appointed
simul taneously to a post on the senior tinme scale. Attention
is also invited to the definition in the Seniority Rules
whi ch defines certain posts as senior - in the |ight of the
status of the officer occupying the same. It is urged,
therefore, that though the Cadre Regulations describe sone
posts as senior and some as junior, this is
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only a description of the nature of the posts on the cadre
and has no bearing on the nature of the initial recruitnment.
Hence, it is said, a reference to the junior and senior
posts should not be confounded wth the right” of an
appointee to be placed on a junior or senior time scale
post, as the case nay.

30. W have given careful thought to the various
aspects of the issue and it seens to us that the initia
recruits are right in contending that the Cadre Regulations
do not lay down any water-tight classification of junior and
senior posts in the manner contended for by the direct
recruits. It is true that the Cadre Regulations make a
reference to senior and junior posts but this is not
intended to be an essential elenent in the conposition of
the cadre. For one thing, the Cadre Regulations- do not
indicate, in respect of a nunmber of posts, whether they are
to be considered as junior or senior. This would not have
been the position if this classification was intended to be
a vital feature of the conmposition. Secondly, the Cadre
Regul ations contain no definition of the words ’'senior’ and
"junior’ posts. There is a definition only in the seniority
rules but even that definition declares a post indicated in
itemno. 2 of the schedule as a senior post to be a senior
post only when the current incunbent therein at any point of
time is an officer on the senior time scale of pay. Nor can
we conclude that the posts are divided into senior tine
scale and junior time scale posts, the former of which can
be describe as senior, and the latter as junior posts. This
is because the Pay Rules show that if regard be had to pay
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scal es, sone of the posts are on scale of pay higher than
either of the scales indicated in rule 3 thereof. Again the
rul es envisage that (a) officers recruited under rule 4(1)
shoul d be placed on either of the scal es depending, broadly
speaking, on the length of their service; (b) direct
recruits through conpetitive exam nation should be taken on
the junior scale; and (c) that recruits through pronotion
shoul d be placed on the senior scale. In other words, it
cannot be postulated that entrants to the service will first
enter on a junior scale post and work his way upward. Though
rule 6A of the Recruitment Rules permits an appoi nt ment of
an officer on a junior time scale post to a post on the
senior tine scale only 'if "having regard to his |ength of
service, experience and performance in the junior scale of
pay, the State Governnment is satisfied that he is suitable
for appointnent to a post-in the senior time scale of pay",
rule 4 of the Pay Rul es envisages an officer recruited under
rule 4(1)  of the Recruitnment Rules being sinultaneously
appointed to a post on the senior time scale. This rule
i ndeed takes away the basis of the argunents on behal f of
the direct recruits for it will be open to the State
CGovernment to appoint even officers recruited on junior time
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scale to posts on ‘the senior tine scale. Equally, there
appears to be no specific bar to an officer recruited to the
senior tine scale being appointed to a post described as a
junior post in the Schedule to the Cadre Regul ati ons as such
an officer wll carry his tine scale with ‘him although
normal Iy, such an appointnent is not likely to be made. Al
these rules therefore show that an officer being in the
junior or senior tine scale or a on a junior post or senior
post depend upon various eventualities and it is not
possible to pin down any posts as senior or junior or any
of ficer as on one of the two tine-scales: W are, therefore,
inclined to agree with the initial recruits that the
reference to junior and senior posts in the cadre shoul d not
be considered to be so a rigid or (integral part of the cadre
conposition as to affect the validity of appointnents made
in excess of a particular nunber

31. However, we would like to say that, in the view we
take of the regulations as discussed below, it _is
unnecessary to express any concluded opinion on the above
issue. One thing that is plain on the terns of the
regulations is this: that, once a person is found to be
eligible and is adjudged suitable for recruitnent under the
Initial Recruitment Regul ations, he has to be taken-into the
service as part of the initial recruitnent ei t her
i medi ately on 1. 10. 1966 or as and when vacancies arise in
the cadre. Wen the nunber of officers found eligible for
each category 1is less than the nunber of avail able posts in
the corresponding category, there is no difficulty. But
where the nunber of suitable candidates to either category
or in both categories exceeds the nunmber of ' posts,
difficulties arise on the stand taken by the direct
recruits. In this context, we can conceive of four types of
situations. To illustrate with reference to a concrete
exanpl e, we mmy consider a State where, on the basis urged
by the direct recruits, there are 45 senior and 20 junior
posts in the cadre. Let us suppose that the SSB' s sel ections
reveal one of the followi ng alternative states of affairs:

(i) that 25 persons in the SFS are suitable for senior

posts and 15 persons for junior posts;
(ii) that 25 persons in the SFS are suitable for senior
posts and 40 persons for junior posts; G
(iii)that 50 persons in the SFS are suitable for senior
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posts and 15 for junior posts; and
(iv) that 75 persons in the SFS are found suitable for
seni or post and 40 for junior posts.
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Situation (i) wll create no difficulty. The initia
recruitment will be inadequate to fill up the cadre and the
remai ning posts wll have to be filled in by recruits under
rule 4(2). In situation (iii) also, there wll be no

difficulty if it can be agreed that persons found eligible
for senior posts can be given junior posts for the tine
being. But if this is not conceded, five of the officers
found suitable for senior posts will be left out even though
five of the junior posts are vacant and will have to wait
until enough senior posts fall vacant and then conpete for
themalongwith others who nmay have becone eligible therefor
by then. In situation (ii) —above, though there are 40
persons found suitable for junior posts, twenty of themwl|I
have to be left~ out even though there are 20 senior posts

remai ning / vacant. ~And, in situation (iv) above, 30
O ficers ‘adjudged suitable for senior posts and 20 for
junior posts wll he |left out.” The situations thus result

(a) either in vacancies being unfilled though there are
avail abl e officers adjudged suitable (b) or in officers
adj udged suitable beingleft out altogether. The first of
these positions is “contrary to the spirit of the
Recruitnent. Rules that no cadre posts should renmain vacant
for long spells particularly when -cadre officers are
available to occupy them It is -necessary to renenber in
this context that if the vacancies are in senior posts they
can be filed up only by SES officers wth X years’
conti nuous service and, ex hypothesi, such officers will not
be available for at least four nore years, and if the
vacancies are of junior posts, they canbe filled in only
after a conpetitive exanmination is held and this will take
time. The second of the positions wll |eave the officers
selected for the service and having nore than 4 years of
experience in the SFS in a very uneviable position. They
cannot be appointed according to the petitioners, because
there are no vacancies of posts for which there have been
found suitable. They cannot seek recruitment under rule
4(2)(a), as regul ation 4(3) of the Appoi nt ment by
Conpetitive Exam nation Regul ations prescribes an upper age
limt of 24 years which they woul d have crossed al ready and
permts relaxation of that age limt only to persons
directly recruited to the SFS officers who had put in |ess
than four years’ service including their ‘training period.
They cannot also hope for recruitnment wunder rule 4(2)(b)
until they put in eight years’ of service. The result wll
be that these persons wll be in the dilema of | ooking on
and seeing younger people and people wth shorter service
being recruited under rule 4(2). Surely that coul d-not, have
been the intention of these rules and regulations. Such an
interpretation al so anmount s to an arbitrary and
discrimnatory treatnent of a group of officers inconpatible
with the spirit of article 14 of the conpetition. W cannot,
therefore, accept the contention that officers of the SFS
who have been adjudged suitable by the SSB shoul d
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not be taken into the service nerely because their number
exceeds the nunber of posts avail able. True, they cannot be
appoi nted i mediately but the consequence cannot be that
they shoul d be ignored and persons recruited under rule 4(2)
gi ven preference over them

32. The correct solution, in our opinion, on a proper
construction of the rules, is this. Even accepting the
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position, for the sake of argunent, that the nunber
specified for each category of posts in the Cadre
Regul ations limits, as contended for by the petitioners, the
nunber of persons who coul d have been taken into the service
in those posts in the first instance, the others are al so
entitled to be absorbed into the service as and when
vacancies occur, by reason of Rule 6 of the initia
Recruitnment Regulations. The filing up of such vacancies
will also be part of the initial recruitment contenplated
under rule 4(1) and no recruitment under rule 4(2) can start
bef ore the above process is conplete. It is only rational to
interpret the rules as |laying down that all those officers
of the SFS with 8 or 4 years’ experience, as the case may
be, who are adjudged suitable for the service should be
recruited to the service before any recruitnment can at al
start under rule 4(2). Wether all such persons are entitled
to the back-dating of their appointnent to 1. 10. 1966 or
not, they are certainly entitled to contend that their
appoi nt nent shoul d be given precedence over the appointnents
of recruits under rule 4(2) of the Recruitment Rules. That
being so, if there are vacanci es agai nst which recruitments
could have been nade under rule 4(2) they should have first
gone to these left-overs anpbng the eligibles. In this view
of the matter the plea of the petitioners that they will get
precedence over these surplus officers anong the eligible
cannot at all be accepted.
CAN THERE BE RECRUI TMENT MORE THAN ONCE?

33. The next contention urged by Shri Kackar was that a
fresh selection by way of initial recruitment can take pl ace
only once and cannot  be repeated tw ce as has been done in
the State of Maharashtra. He cited, in-this connection, a
decision of the Punjab & Haryana High Court in Union of
India v. Harnek Singh, L.P.A 406/83 decided on' 20.9.83
affirm ng the decision of the Single Judge in WP 545 75. W
think that this argunent proceeds on a m sapprehension. To
recapitulate the facts relating to this cadre, there were
116 officers who were eligible for consideration’ by the
Sel ection Board. The first selection was of 57 persons (36
to senior scale posts and 21 for Junior scale posts). This
was set aside because of Kraipak. This necessitated a
reconsi deration of the cases of the 116 eligible officers by
a different
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SSB of suffering from the defect that vitiated the earlier
one. This S.S.B. appears to have conmitted the m stake of
considering only 97 persons out of 116. This was not
correct, as it was the duty of the Selection Board, under
Chotia, to consider all the 116 officers, arrange those
adj udged suitable in their order of preference and / give
reasons for not including in the list the nanes of those not
adj udged suitable. This has, therefore, necessitated the
second selection which the H gh Court has directed. Apart
fromthe fact that such a fresh selection has to follow as a
necessary consequence of the setting aside of the earlier
sel ection by the court, it is also specifically warranted by
the terns of rule 4(3A) which authorises such fresh
recruitnment under sub-rule ( 1) '.where appointnments to the
service in pursuance of sub-rule (1) have becone invalid by
reason of any judgment or order of any court. " It is not
[imted to a fresh recruitnent becom ng necessary on account
of Krali pak.

34. The positionin this regard in UP. is slightly
different. Here 5 persons were recruited initially but this
became bad due to Kraipak. Subsequently, 104 persons were
recruited. We have already held that this recruitnent cannot




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 33

be challenged either because it is of a nunber |arger than
the initial 85 or because it selects 44 officers eligible
only for the junior time scales. Sri Kackar, however,
contends that there was no justification to recruit six nore
persons in 1976. Here again, though ostensibly there have
been two selections, there has been in substance only one
selection in place of the one set aside by reason of
Krai pak. It is not in dispute that the Selection Board has
consi dered only such of the officers as were eligible on 1.
10. 1966. It is also comobn ground that the sel ection has
been nade only on the basis of the C. Rs. pertaining to that
period. W have already pointed out that it is only right
that persons should be adjudged on the basis of the correct
C.Rs. pertaining to them Any expunction or nodification in
the CR of a period naturally relate back to that period and
no legitimate objection can be taken if the correct CRs are
taken into account. In  our «view, therefore, there was
not hi ng-wrong i n"the selections nmade by the Sel ecti on Board.
Though made in two stages, the Board was only considering
and selecting suitable officers out of those eligible for
consi deration-on 1- 10- 1966 on the strength of their CRs
uptil then and this has to be taken only as the initia
recruitnment, done in two stages but really one.
RETRCSPECTI VE EFFECT OF RULE 4(3A)

35. Sri Kackar took considerable pains to urge that the
per sons
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selected in 1972 and |ater cannot claimseniority over the
petitioners recruited  earlier under rule 4(2). The argunent
was that, even if this be treated as authorised by rule
4(3A), the retrospective effect to this rule has to be
limted by reference to s. 3(lA) of the Act. He contends,
relying on the decision in Inderjit Singh v. Union of India,
[1975] 2 S.L.R 839 that the Act has been framed in exercise
of the powers conferred by Article 312 of the Constitution
and that, wunlike rules franed under Article 309 of the
Constitution, the rules framed under the Act cannot have
greater retrospective effect than is authorised by the Act
itself. He therefore urges that rule 4(3A) should not be as
interpreted as to "prejudicially affect the interests" of
the petitioners who, by reason of their earlier appointnents
under rule 4(2) have earned a higher seniority than the
respondents who are subsequent recruits under rule 4(1). W
do not think it is necessary to go into all these questions.
Ganting all the premises of Sri Kackar, we think that rule
4(3A) does not offend any of them The rule only places the
fresh recruits in the sane position as if they had been
recruited in the first instance i.e. On 1.10.1966 as i ndeed
they should have been and thus involves no retrospective
ef fect beyond the date of comencenent of the Act. It is
al so not correct to suggest that it prejudicially affects
the direct recruits in any way. The fresh sel ectees of 1974
were all in the SFS on 1. 10.1966, at a tine when the
petitioners were nowhere in the picture. As we have pointed
out earlier the petitioners acquire under the rules no right
to be in the service until after the initial recruitment is
over. The nmere fact that, due to certain fortuitous
circunstances, that initial recruitment has had to be set
aside and time has been consuned in the process of renmaking
that selection validly and properly, cannot, in our view,
confer a right on the recruits wunder s. 4(2) so as to
justify their conplaint that sone benefits given to them
have been taken away. Under the rules, they can rank only
after the candi dates who get in by way of initia
recruitment. In that position there is no change and the
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petitioners cannot be aggrieved that those in service in the
SFS are found suitable for recruitment to the service and
taken into the service we.f. 1. 10.1966. As we have
observed earlier, those persons, even if not entitled to
appoi ntnent as on 1.10.1966, are entitled to be appointed as
and when vacancies arise and nust al ways be given a position
of precedence over the recruits under rule 4(2). In this
view of the matter the direct recruits can hardly claimthat
they are prejudicially affected by the renaking of the
initial recruitnent. W, therefore, do not see any force in
Sri Kakker’s contention.
THE POSI TION I N ORI SSA

36. So far as orissais concerned, the position is very
sinmple. It
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clearly energes fromour ~discussion above that all the 82
eligible officers had” to be considered for initia
recruitment. Though it has been alleged in the counter-
affidavit ‘that” they had been so considered, the Governnent
note referred to by counsel dated 2.6.1967 (at p. 47 of the
paper-book) indicates to the contrary. The S.S.B. nerely
selected 42 officers and made an omi bus observation that
the others were found wunsuitable. This, as explained in
Chothia, is not proper conmpliance with the rules and so the
selection has to be aside with a direction that it should be
redone properly.

37. It has been vehnently contended for the respondents
that the wit petition should be dism ssed on the ground of
laches. It is true that the petitioners have come to court
somewhat bel atedly. Counsel urged that they had been under a
bona fide inpression that they had been consi dered and found
ineligible. But this does not appear to be correct. T here
is on record (at p. 44 of the paper book) a representation
made by one of themon 20.4.67 fromwhich it seens that he
was even then aware that his name had not been consi dered at
all because of an interpretation that the junior posts were
limted to 19 only. Nevertheless, they did not take any
steps. The G@ujarat, Karnataka and Maharashtra judgnents on
which the petitioners rely had been rendered in 1978, Jan
1981 and August 1981 respectively but even-after that the
petitioners allowed tinme to |apse. There has therefore been
delay on the part of the petitioners in —conmng to Court.
Nevert hel ess, having regard to the conplicated nature of the
i ssues involved, we do not think that the petitioners shoul d
be put out of court on the ground of |aches. The position as
it has now energed is that all 82 eligible officers-as on 1
10. 1966 should be considered and not merely some of them
Their suitability should be adjudged. If they are not found
sui tabl e, reasons should be given which the U P.S. C should
be able to consider. |If they are found suitable a |ist of
such officers should be drawn up with ranking given to them
in the order of preference for the consideration of the
U P.S.C. Since this has not been done the recruitments have
to be set aside and the matter remanded with directions that
it should be finalised as per the Recruitment Rules and in
the light of the above discussion

OTHER CONDI Tl ONS

38. Before concluding, we may touch upon certain other
contentions which were urged before us:

(i) Shri Kackar, for instance, nade a reference to
rules 3 and 4
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of the Al India Services (Conditions of Service-Residuary
Matters) Rules, 1960, the Governnent of |India s decisions
thereunder and the decisions of this Court in Shri Anrik
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Singh and others v. Union of India and others, [1980] 2 S .L
. R 110 and R R Verma and Ors. v . The Union of India &
Os., [1980] 2 S.L.R 335 interpreting the same. These rules
confer powers on the Central CGovernnent to relax or dispense
with the requirements of any rule in case they cause undue
hardship in any particul ar case and al so to deci de questions
arising as to the application or interpretation of certain
rules applicable to All-India Services. Apart fromthe fact
that no relaxation, dispensation or interpretation has been
made by the Governnent, we see no occasion at all to involve
these provisions and we need not go with the question of
their interpretation.

(ii) Shri Kackar also nmade a reference to rule 3(3) of
the Pay Rules inserted in 1980 to highlight the fact that
since pronotions in the service are under this rule, based
on "nerit wth due regard to seniority", the interests of
the direct recruits is vitally affected by the fall in their
seniority resulting fromthe induction of initial recruits
by a second or third or even further selection. W have
already ‘pointed out that this argunment proceeds on a
m sconception.  The direct recruits cannot have any grievance
against the remaking of” the initial selection because they
cannot deny to the eligible officers on the S F.S their
legitimate dues. No doubt, they can conplain against the
fall in their seniority if these subsequent selections are
invalid but, if, as / we have explained above, they are the
| ogi cal consequence of Kraipak and have been validly nmade,
they can have no 'grievance. In thelatter ‘event, it is
actually the persons who ought to have been included in the
first selection but were not, due to no fault of theirs, who
have room for legitimate conplaint that recruits under s.
4(2) have been allowed to forestall them

(iii) Sri Kakkar subnmitted that the view we have taken
that recruitment under rule 4(2) cannot be restored to unti
initial the recruitment under rule 4(1) is conplete runs
contrary to the following Qbservations of this Court in
Parvez Qadir, [1975] 2 SCR 432 at (p. 443.

"If the interpretation urged by the petitioner’s
| earned Advocate to be accepted, thenthe initia
recrui tment not having taken place till after the
Krai pak’s case was deci ded any subsequent
recruitment to the Service under sub-rule (2) of
rule 4 cannot take place. Such cannot, .in our
view, be
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the purpose of the rules and regulations,” nor was
it sointended . "

We do not agree The above observations were made in
the context of answering an argunent that. the officers for
initial recruitment have to be considered not as on 1.
10. 1966 but as on the date of the (second, third or
subsequent) selection that nay have to be made consequent on
Krai pak. The court pointed out that, to wuphold such a
contention would virtually render the rules and regul ations
nmeani ngl ess as, then, one wunsuccessful aspirant after
another could hold up the selections by way of initia
recruitnment indefinitely and thus deprive others of benefits
they could have otherw se obtained. This Court did not, and
did not intend to, observe, inspite of the | anguage of rule
4(2), that recruitnent under that rule could be nade even
before recruitnent under rule 4(1) are conplete.

(iv) Shri  Singhvi in supporting his plea that the
appeal in the Maharashtra cases is not nmintainable relied
on the follow ng observations of the Court in HarjeetSingh
v. Union, [1980] 3 S.C R 459:
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"On the other hand we think that the Fixation of
Cadre Strength Regul ations nade under Rule 4 of
the Cadre Rules do not over-ride the Recruitment
Rule, the renmaining Cadre Rules and the Seniority
Rul es so as to render invalid any service rendered
by a non-cadre officer in a Cadre post on the nere
ground of breach of the Fixation of Cadre Strength
Regul ati ons, when there has been strict conpliance
with Rule 9 of the Cadre Rules. W think that
fixation of Cadre Strength is the exclusive
concern of the Central and the State Governments
and the Regul ations are nmade for their convenience
and better relationship. Excessive utilisation of
"Deputation or  Central Reserve’ is a nmatter for
adj ustment and controversy between the Central and
the State CGovernnents and is of no concern to any
menber of the Service. For exanple no can cadre
of ficer whois asked to fill a deputation post can
refuse to~ join the post on the ground that the
"Deput ati on Reserve’ has already been exceeded.
The Regul ations ~are not ‘intended to and do not
confer any right on any menber of the Service,
unl i ke some other Rules which do confer or create
rights in ‘the menbers of the Services. Anpong ot her
Rul es, for instance Rule 9(2) of the Recruitnent
Rul es stipulates that the total nunber of persons
recruited by pronotion shall not at
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any tinme ‘exceed 25% of the posts shown against
itemNos. 1 and 2 of the cadre inthe schedule to
the fixation of Cadre Strength Regulations. Now,
if at a point of tine thislimt  is exceeded,
direct recruits may have a just cause for
conplaint and it may perhaps be held that to the
extent of the excess the appointrments by pronotion
are invalid and confer norights of seniority over
direct recruits. But, as we said, the Fixation of
Strength Regul ations confer no rights on nenbers
of the Service and a._ nere br each- of t he
Regul ati ons furnishes no cause of action to any
menber of the service on the ground that his
seniority is affected in some round about way. W
may add that there is no suggestion that Rule 9(2)
of the Recruitnment Rules was contravened."

He urged, on the strength of these observations, that
the Cadre Strength Regulations only provide for -interna
adjustrments at the discretion of the Governnent that no one
can claim a right on the strength of those Regulations. In
our opinion the argunent places the case of the initia
recruits on too high a pedestal to be accepted and we do not
think that the cited observations help himsustain such a

tall argument. The exception, given by way of illustration
in the above passage, i ndi cates that there can be
circunmstances in which rights can be created in certain
recruits under the Cadre Strength Regulations. |If we had
agreed with the direct recruits that there had been sone
invalidity or infirmty attached to t he subsequent

sel ections by way of initial recruitment, we would not have
rejected the appeal on the ground that the Regulations
cannot give rise to a cause of action. It is only because we
have cone to the conclusion, on a proper interpretation of
the Cadre Strength Regulations and the Recruitment Rul es,
that there is no error in the procedure followed by the
CGovernment that we are rejecting the appellants’ contention
39. W would like to nmake one nore thing clear before
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we conclude. It is not our intention, nor can it be the
result of our discussion, that the appointnment of any of the
officers recruited under rule 4(1) or 4(2) should be

considered invalid. Al the officers selected will have to
be adjusted, if necessary, by amendi ng t he Cadre
Regul ations. The only result of our findings will be the

readj ust nent  of their seniority with necessary and
consequential effect on their pronotions in the Service.
CONCLUSI ON

40. In the result, we see no nerits in the appeals from
U. P. and
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Mahar ashtra whi ch, consequently, stand dism ssed subject to
what we have observed above. So far as the Orissa wits are
concerned, they are allowed and the S. S.B. is directed to
redo the selections in the light of the principles set out
in this judgment. W make no order as to costs.
S. L.
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