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ACT:

Mot or Vehicles Act, 1939/1988: Section 110-A/166--Acci -
dent occurred when the old Act was in force--Claim filed
after the new Act cane into being---Delay beyond the stipu-
lated period of @ six nonths-Condonation of--Wether the
provi si ons under t he ol d Act or t he new Act
applicabl e--Clause 6 of General O auses Act--Wether at-
tracted.

HEADNOTE

The appellant was injured in a road accident on
22.1.1989, and a claimpetition was filed belatedly on
15.3.1990 with a prayer for condonation of delay, before the
Cl aims Tribunal

Meanwhi | e, the Mdtor Vehicles Act, 1939 was repealed and
the Mtor Vehicles Act, 1988 cane into force with effect
from1.7.1989. The Clainms Tribunal held that in view of the
provi sions of sub-section (3) of Section 166 of the new Act,
the delay of nore than six nonths could not be condoned, and
dismssed the claim Before the H gh Court the —appellant
chal |l enged the Tribunal’s decision, but was not ~successful.
Thereafter, he preferred this appeal by special |eave.

On behal f of the appellant, it was contended that since
the accident took place when the old Act was in force, the
proceedi ng before the Accident Cains Tribunal nust be  held
to be governed by the old Act under which the appellant had
a right tofile a claimpetition even nore than six nonths
after the expiry of the period of linmtation and this | right
is preserved by reason of the provisions of Section 6 of the
General O auses Act, 1897; and that his claimcould not have
been rejected on the ground of limtation under the new Act.
Di sm ssing the appeal, this Court,

HELD: 1. ' The High Court was right in taking the view
that the case was covered by the new Act, and delay for a
| onger period than six nonths could not be condoned. [920D

2. The claimto conpensation which the appellant was
entitled to, by reason of the accident was certainly en-
forceable as a right. So far the
913
period of limtation for conmencing a |legal proceeding is
concerned, it is adjectival in nature, and has to be gov-
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erned by the new Act--subject to two conditions. |[|f under
the repealing Act the renedy suddenly stands barred as a
result of a shorter period of limtation, the same cannot be
held to govern the case, otherwise the result will be to
deprive the suitor of an accrued right. The second exception
is where the new enactnent |eaves the claimant with such a
short period for comrencing the | egal proceeding so as to
nake it inpractical for himto avail of the remedy. [916F G

New India Insurance Co. Ltd. v. Snt. Shanti Msra,
[1976] 2 SCR 266, relied on.

3. There is a vital difference between an application
claimng conpensation and a prayer to condone the delay in
filing such an application. Liberty to apply for aright is
not initself an accrued right or privilege. [917E]

I sha Valimhammad & Anr. v. Haji Gul am Mohammad & Haji
Dada Dust, [1975] 1 SCR 720 and Lalji Raja and Sons v. Firm
Hansraj Nathuram [1971] 1 SCC 721, relied on.

Director of- Public Wrks and Anr. v. Ho Po Sang and
Os., [1961] 2 AER 721 and Abbott v. Mnister of Lands,
[1895] AC 425, referred to.

4. In_the instant case the period of Ilimtation for
| odging the claimunder the old as well as the new Act was
the same viz., six nonths which expired three weeks after
comng into force of the new Act. It was open to the appel-
lant to file his claimwithin this period or even later by
22.7.1989 with a prayer to condone the delay. His right to
cl ai m compensation was not affected at all by the substitu-
tion of one Act with another. Since the period of limtation
remai ned the same there was no-question of the appellant
bei ng taken by surprise. So far the question of condonation
of six nonths delay was concerned, there was no charge in
the position under the new Act. The right or~ privilege to
claimbenefit of a provision for condonati on of del ay can be
governed only by the lawin force at thetine of delay. Even
the hope or expectation of getting the benefit of an enact-
ment presupposes applicability of ‘the enactment when the
need arises to take its benefit. (The occasion to take the
benefit of the provision for condonation of delay in filing
the claimarose only after repeal of the old |aw. Ooviously
the ground for condonation set up as 'sufficient cause’ also
relates to the time after the repeal. The
914
benefit of the repealed | aw could not, therefore, be avail-
abl e sinply because the cause of action for the claim arose
before repeal. 'Sufficient cause’ as a ground of ‘condonation
of delay in filing the claimis distinct from ‘cause of
action’ for the claimitself. The question of condonation of
del ay must, therefore, be governed by the new llaw. [919F-H
A- C 920A]

5. Cause (e) of Section 6 of General C auses Act is
al so not attracted because, by the enactnent of the new | aw,
viz., Mdtor Vehicles Act, 1988 the remedy of the appellant
has not been affected at all. Appellant’s right to ‘claim
conpensation by filing the claimw thin the same period  of
[imtation has been preserved. And there was no application
for condonation of delay in a proceeding pending at the tine
of repeal so as to allow himto claimany privilege avail-
abl e under the old Act. [916C]

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3504 of
1991.

From the Judgnment and Order dated 5.10.1990 of the
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Bonbay High Court in WP. No. 210 of 1990.

Dhruv Mehta, S. K. Mehta and Aman Vachher for the Appellants.
Jitender Sharna for the Respondents.

The Judgnent of the Court was delivered by

SHARMA, J. Special leave is granted

2. The appellant was injured in a road accident and his
claimpetition has been dism ssed as being barred by limta-
tion. The accident took place on 22.1.1989. The Mdtor Vehi -
cles Act, 1939 was repeal ed by section 217(1) of the Motor
Vehicles Act, 1988 which cane into force on 1.7.1989. The
period of limtation for filing a claimpetition both under
the old Act and the new Act being six nonths expired on
22.7.1989. The claimpetition of the appellant, however, was
filed belatedly on 15.3.1990 with ,a prayer for condonation
of delay. The Accident Clains Tribunal held that in view of
the provisions of subsection (3) of section 166 of the new
Mot or Vehicles Act, the delay of nore than six nonths could
not be condoned. The application was accordingly dismssed.
The appel 'ant -unsuccessfully chal I enged the decision before
the Hi gh Court.

915

3. It has been contended that since the accident took
pl ace when the old Motor Vehicles Act was in force, the
proceedi ng before the Accident dainms Tribunal nmust be held
to be governed by 'theold Act, and his petition cannot be
di sm ssed on the basi's of the provisions in the new Act.

4. The period of limtation for filing a claim petition
both under the old Act and the new Act is six  nonths from
the date of the accident. The difference in the two Acts,
which is relevant in the present case, is in regard to the
provisions relating to condonation of delay. Inview of the
proviso to sub-section (3) of section 166 of the new Act,
the maxi mum period of delay which can be condoned is six
nont hs, which expired on 22.1.1990. If the new Act is held
to be applicable, the appellant’s petition filed in 'March
had to be dism ssed. The case of the appellant is that the
accident having taken place before the new Act cane into
force, the proceeding is governed by the old Act, where
there was no such restriction as in the new Act. The ques-
tion is as to which Act is applicable; the new Act ~or the
ol d.

5. It has been contended by the | earned counsel that
under the old Act the appellant had a right to file a~ claim
petition even nore than six nonths after the expiry of the
period of limtation, and this right is preserved by reason
of the provisions of section 6 of the General C auses Act,
1897. Reliance has been placed on clauses (c) and (e). The
rel evant portion of the section reads thus:

"6. Effect of repeal-Were this Act, or/ any
Central Act or Regulation made after the
conmencenent of this Act, repeals any enact-
ment hitherto nade or hereafter to be  made,
then, wunless a different intention appears,
the repeal shall not-

(a)........

(c) affect any right, privilege, obligation or
liability acquired, accrued or incurred under
any enactnment so repeal ed;

or

(e) affect any investigation, |egal proceeding
or renmedy in

916

respect of any such right, privilege, obliga-
tion, liability, penalty, forfeiture or pun-
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i shment as aforesaid;

and any such investigation, |legal proceeding

or remedy nmay be instituted, continued or

enforced, and any such penalty, forfeiture or

puni shrent may be inmposed as if the repeating

Act or Regul ati on had not been passed.”
We are unable to agree. Clause (e) is not attracted because,
by the enactnment of the new |law the renmedy of the appellant
has not been affected at all. H's right to claim conpensa-
tion by filing the claimwithin the same period of linita-
tion has been preserved. And there was no application for
condonati on of delay in a proceeding pending at the tine of
repeal so as to allow himto claimany privilege available
under the old Act. So far the applicability of clause (c) is
concerned, the question depends on whether the appellant had
got an accrued right or privilege under the old | aw which he
could not have been deprived of by the repealing |egisla-
tion.

6. | Even independent of the General C auses Act, it is
firmy established that unless a new statute expressly or by
necessary-inplication says'so, it will not be presuned that

it deprives a person of -an accrued right. On the other hand,
a law which is procedural in nature, and does not affect the
rights, has to be held to be retrospectively applicable. The
guestion is whether the appellant has been deprived of an
accrued right or privilege in the present case

7. It is true that the appellant earlier could file an
application even nore than six nmonths after the expiry of
the period of limtation, but can this be treated to be a
ri ght which the appellant had acquired. The answer is in the
negative. The claimto conpensati on which the appellant was
entitled to, by reason of the accident was certainly en-
forceable as aright. So far the period of* limtation for
conmencing a | egal proceeding is concerned, it is adjectiva
in nature, and has to be governed by the new Act-subject to
two, <conditions. |If under the repealing Act the remedy
suddenly stands barred as a result of a shorter period of
[imtation, the sane cannot be held to govern the / case,
otherwise the result will be to deprive the suitor ‘of an
accrued right. The second exception is where the new
enactment |eaves the claimant with such a short period for
conmenci ng the | egal proceeding so as to make it inpractica
for him to avail of the remedy. This principle has been
followed by this Court in many cases and by way of illustra-
tion we would like to nmention New India Insurance Co. Ltd.
v. Smt. Shanti
917
Msra, [1976] 2 SCR 266. The husband of the respondent in
that case died in an accident in 1966. A period of two years
was available to the respondent for instituting a suit for
recovery of damages. In March, 1967 the dains  Tribuna
under section 110 of the Mdtor Vehicles Act, 1939 was con-
stituted, barring the jurisdiction of the civil court and
prescribing 60 days as the period of Iimtation. The re-
spondent filed the application in July, 1967. It was held
that not having filed a suit before March, 1967 the only
renmedy of the respondent was by way of an application before
the Tribunal. So far the period of linmtation was concerned,
it was observed that a new law of limtation providing for a
shorter-period cannot certainly extinguish a vested right of
action. In view of the change of the law it was held that
the application could be filed within a reasonable tine
after the constitution of the Tribunal; and, that the tine
of about four nonths taken by the respondent in approaching
the Tribunal after its constitution, could be held to be
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either reasonable tine or the delay of about two nonths
coul d be condoned under the proviso.to section 110A(3).

8. The |l earned counsel strenuously contended that the
present case nust be considered as one where an accrued
right has been affected, because the option to nobve an
application for condonation of delay belatedly filed should
be treated as a right. This cannot be accepted. There is a
vital difference between an application clainng conpensa-
tion and a prayer to condone the delay in filing such an
application. Liberty to apply for aright is not init selt
an accrued right or privilege. To illustrate the point, we
may refer to sone cases.

9. In Director of Public Wrks and Another v. Ho Po Sang
and Ohers, [1961] 2 AER 721 a Crown | essee in respect of
certain prem ses which were in occupation of tenants and
sub-tenants entered into-an agreement with the appellant
Director for devel oping the site by erecting buildings. The
erection of the new buil dings necessitated the denolition of
the existing buildings. Under the provisions of an O di nance
a Crown l'essee was entitled to recover vacant possession of
the premses if he obtained a re-building certificate from
the Director. On the application of the Crown |essee a
proceeding for grant of the certificate was started and the
Director issued a notice under the Odinance indicating his
intention to grant the re-building certificate. Before the
certificate could be finally issued, the relevant provision
of the Odinance entitling the |essee to recover vacant
possessi on of the prenises was repeal ed. The lessee clained
the right to vacant possession by relying on certain provi-
sions dealing with rules of interpretation simlar in terns
to section 6 of our General Clauses Act. The plea
918
was rejected on the ground that although the |essee was
entitled to nake an application for vacant possession before
the Ordi nance was repealed, it did not anbunt to an accrued
right or privilege, capable of being preserved after the
repeal of the Ordinance, as the right was dependent on the
actual issuance of a certificate.

In an wearlier case of Abbott v. Mnister ~ of ~Lands,
[1895] AC 425 the appellant was entitled to make purchases
of Crown I|and adjoining his holding by virtue of certain
statutory provisions, which were repeal ed before he could
effectively enforce his right. Besides raising other grounds
in respect of his claim he argued that the right which he
had wunder the repeal ed enactnment was a "right accrued” and
of which he could not be deprived of by the repeal. Reject-
ing the plea, it was observed that the mere right existing
in a class of persons to take advantage of an/ enactmnent,
cannot in absence of any act done by the claimant towards
availing hinmself of that right be deened a "right accrued".

10. In Isha Valimhammad & Anr. v. Haji Gul am Mohammad &
Haji Dada Trust, [1975] 1 SCR 720 the respondents let out
the premses in question to the appellants in 1951 'in a
pl ace where, by the Saurashtra Rent Control Act, sub-letting
by a tenant was prohibited. The appellants sub-let the
premses at a time when the Act was in force. In 1963 the
Act was repeal ed and the Bonbay Rent Act was nade applica-
bl e, under which there was no such prohibition agai nst sub-
letting. In a suit for eviction filed subsequently the High
Court assumed that a notice under the Transfer of Property
Act was necessary to term nate the tenancy which had not
been done before the repeal, but still held that since the
respondents had an accrued right within the neaning of
section 51 of the Bonbay Rent Act (the provisions whereof
were simlar to those in section 6 of the General C auses
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Act) the respondents were entitled to a decree. The decree
was confirned by the Supreme Court but not on the above
ground. This Court held that a notice under the Transfer of
Properties Act was not necessary and in that view it con-
firmed the decree of the High Court. Wth respect to the
finding of the High Court regarding the respondents acquir-
ing an accrued right even on the assunption that a notice
under the Transfer of Properties Act was necessary, it was
held that the right of a landlord to recover possession is
not an accrued right before the issue of a notice if under
any law it was necessary for the landlord to issue the
notice to determne the tenancy. The principle laid down
there supports our view.
919

A question, though not identical, but sonewhat sinilar
Canme up for consideration by this Court in Lalji Raja and
Sons v. Firm Hansraj Nathuram [1971] 1 SCC 721. The appel -
| ants had obtai ned a nbney decree agai nst the respondents in
a court i'n West Bengal in 1949, and got it transferred for
execution to the court at Morena in the then State of Madhya
Bharat. On the respondents objection on the ground of |ack
of jurisdiction the Madhya Bharat Court dism ssed the execu-
tion petition. The matter was thereafter taken to the High
Court and this Court, but w thout any success. The decision
partly rested on the ground that the Indian Code of Civi
Procedure was not applicable to the State of Madhya Bharat.
Subsequently the Code was extended tO that area which had
become a part of the State of Madhya Pradesh and a fresh
order was passed by the West Bengal Court transferring the
decree to Mrena Court. The judgnment debtors-challenged the
jurisdiction of the court on various grounds. One of the
poi nts which was urged was that in viewof section 20 clause
(b) of the Code of Civil Procedure (amendnent) Act, 1951 by
which the Code was extended to Madhya Bharat and ' other
areas, the Judgnent debtors’ right to resist the execution
was protected. Reliance was placed on the proviso to the
repeal clause in the section which declared that the repea
woul d not affect any fight, privilege, obligation or liabil-
ity acquired accrued or incurred under the repealed clause.
The judgrment debtors objection was over-rul ed by this Court.
Relying on several English decisions including that in
Abbott v. Mnister for Lands, [1895] AC 425, it was observed
that the mere right existing at the date of the repeal of
statute, to take advantage of provisions of the statute
repealed is not a "right accrued" within the nmeaning of the
usual saving cl ause.

11. In the case before us the period of lLimtation for
l odging the claimunder the old as well as the new Act.  was
same six nonths which expired three weeks after.. comng in
force of the new Act. It was open to the appellant to file
his claimwithin this period or even later by 22.7:1989 with
a prayer to condone the delay. His right to claim cOmpensa-
tion was not affected at all by the substitution of one Act
with another. Since the period of limtation remained the
same there was no question of the appellant being taken by
surprise. So far the question of condonation of six nonths
delay was concerned, there was no change in the position
under the new Act. In this background the appellant’s fur-
ther default has to be considered. If in a given case the
acci dent had taken place nore than a year before the new Act
coming in force and the claimant had actually filed his
petition while the old Act was in force but after a period
of one year, the position could be different. Having actual -
ly initiated the proceeding when the old Act
920
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covered the field a claimant could say that his right which
had accrued on filing of the petition could not be taken
away. The present case is different. The right or privilege
to claimbenefit of a provision for condonation of delay can
be governed only by the lawin force at the tinme of delay.
Even the hope or expectation of getting the benefit of an
enact ment presupposes applicability of the enactrment when
the need arises to take its benefit. In the present case the
occasion to take the benefit of the provision for condona-
tion of delay in filing the claimarose only after repeal of
the old | aw. Obviously the ground for condonation set up as
"sufficient cause’ also relates to the time after the re-
peal. The benefit of the repealed | aw could not, therefore,
be available sinmply because the cause of action for the
claimarose before repeal. 'Sufficient cause’ as a ground of
condonation of delay in filing the claimis distinct from
"cause of action” for the claimitself. The question of
condonation of delay nust, therefore, be governed by the new
law. We accordingly hold that the Hi gh Court was right in
its viewthat the case was covered by the new Act, and del ay
for a longer period than six nmonths could not be condoned.
The appeal is dismssed, but - in the circunstances, without
costs.

G N Appeal dis-
m ssed.

921




