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A K MATHUR, J.

Al these appeals & wit petitions raise simlar question of |aw,
therefore they are di sposed off by this conmon order

For the convenient disposal of these matter, the facts given in
the Civil Appeal No. 171/2004 are taken into consideration

Thi s appeal is directed against an order passed by the
Di vi sion Bench of the Bombay Hi gh Court-in Wit Petition No.
3105/ 2002 on 25th April, 2003 whereby the Hi gh Court of Bonbay
di smssed the Wit Petition and held that in view of the certain
proposition of |aw |aid-down by the apex Court none of 'the argunent
rai sed by the party is sustainable and accordingly dismssed the wit
petition.

The appellant No. 1 is a firmof Advocates and solicitors
whereas appellant Nos. 2 & 3 are its partners. The appellants
noved this wit petition before Bonbay H gh Court under Article 226
of the Constitution of India for striking dow the provisions of Section
3 of the Public Prenises (Eviction of unauthorized occupants) Act,
1971 (hereinafter referred to as the said Act , 1971) on the ground
that it is violative of Article 14 of the Constitution of India. They also
sought an order for quashing of the term nationof tenancy dated
17th April, 2002 issued by the respondent No. 2 as al so a show
cause notice dated 3rd October, 2002 issued by the respondent No. 2
under the provisions of the said Act.
The appellants also clained a wit of prohibition prohibiting the
respondent No. 2 (Estate Oficer) from proceeding wth Case No. 3
of 2002 initiated by him The respondent No. 3, the ' State Bank of
India owmns a building in Fort, Munbai. According to the appellants
the managerment of the |Inperial Bank which was the predecessor
of respondent No.3 \026 State Bank of India (hereinafter referred to as
“"the Bank ") |leased out the prenmises to appellant No. 1 in 1943.
The ground fl oor and the second fl oor of the said building is occupied
by the respondent no. 3 \026 Bank. The |lease granted in favour of the
appel l ants was renewed fromtinme to tine and it was |ast renewed
till 1973. But after that same was not renewed. But by notice dated
6t h January, 2000 respondent No.3 term nated the tenancy of the
appel lant No. 1 on the ground that it requires the prenises to
accommodate their Capital Mrket Branch, Personal Bank Branch
and ot her branches. But subsequently on 17th April, 2002, the
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term nation notice dated 6th January, 2000 was wi t hdr awn.
Thereafter, another notice dated 17th April, 2002 was given
term nating the tenancy at the end of calendar nonth next to the
cal endar nonth in which the notice was received by the appellant
no.1l. Several reasons were given for termnation of the tenancy.
Thereafter the respondent No. 2 issued a show cause notice under
sub-section (1) and clause (b)(ii) of sub-section (2) of Section 4 of
the Act, 1971 to the appellant No. 1 to show cause why the order
of eviction should not be passed against them Thi s show cause
notice i ssued by respondent No. 2 was challenged by filing present
wit petition.

The appellant raised five grounds before the High Court ; first
the provisions of the Maharashtra Rent Control Act, 1999
(herehinafter referred to as the Maharashtra Rent Act) shall prevai
over the provisions of the said Act of 1941 in view of Article 254 (2) of
the Constitution of India as the Maharashtra Rent Act applies to al
prem ses bel onging to the respondent and therefore, the appellant
No. 1 is a protected tenant under the provisions of the Mharashtra
Rent Act and the order of eviction for the appellant No. 1 cannot be
made. It-was submitted that the Mahrashtra Rent Act is a | aw nmade
by the Legislature of the State in respect of nmatters enunerated
under the Concurrent List i.e. Entries 6 & 46. The public prenises
Act, 1971 is an earlier Iaw made by the Parlianment under the
Concurrent List i.e. Entry 6. It was submitted since it was reserved
for the assent of /'the  President of Indiaas it contained the
repugnant provisions to the earlier |awnmade by the Parlianent.
Therefore, the later Act, i.e., The Maharashtra Rent Act having been
reserved and having received an assent of the  President of India,
woul d prevail over the Act, 1971

The second submission was that the provisions of Section 3 of
the Public Prem ses Act are violative of Article 14 of the Constitution
of India as it nakes the Estate Officer ~ of the statutory authority as a
Judge in his own cause. Thirdly, it was subnmitted that the show
cause notice is violative of the guildelines issued by the Centra
CGovernment fromtime to time. Fourthly, it was submitted that the
Government of India Allocation of Business Rules 1961 allots the
powers of the Central Governnent (to appoint Estate O ficer under
the provisions of the Act to the Mnistry of Urban Devel opnent and
not to the Mnistry of Finance. Therefore, the order appointing the
respondent No. 2 as Estate O ficer was nade by the M nistry of
Fi nance and not by the Mnistry of Urban Devel opnent. Therefore it
is contrary to the rules of Allocation of Business. Fifthly and lastly
it was submtted that the respondent No. 2 was appointed as an
Estate Oficer by order dated 24th June, 2002 which refers to the
notification dated 29th July, 1988. It was submitted that the
notification dated 29th July, 1988 had been superceded by the
notification dated 25th January, 1993, therefore appointnent i's bad &
wi t hout jurisdiction.

Al these contentions were considered by the Division Bench
and rejected on the basis of the decision given by /'this Court from
time to time.

Aggri eved against this order passed by the Division Bench the
present S.L.P. was preferred.

Leave was granted in these petitions & now finally appeals
have cone up for final disposal

The first and the forenpst question raised before this Court was
validity of Section 3 of the Act of 1971. It is suffice it to say that the
validity of Section 3 had al ready been upheld by this Court to which
we will refer |ater however our special attention was drawn to the
second proviso to Section 3 (a) of the Act, 1971, Section 3 of the Act
of 1971 reads as under

"3. Appointrment of Estate O ficers \026 The Centra
Government may, by notification in the Oficial Gazette. \026

(a) appoint such person, being Gazetted O ficers of
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Government or of the Governnent of any Union Territory

or officers of equivalent rank of the Statutory Authority,
as it thinks fit, to be Estate Oficers for the purposes of
this Act;

Provided that no officer of the Secretariat of the Rajya
Sabha shall be so appointed except after consultation
with the Chairman of the Rajya Sabha and no officer of
the Secretariat of the Lok Sabha shall be so appointed
except after consultation with Speaker of the Lok Sabha:

Provided further that an officer of a Statutory Authority
shall only be appointed as an Estate Oficer in respect of
the public prem ses controlled by that authority; and

(b) define the local limts within which, or the categories
of public premises in respect of which, the Estate Oficers
shal | exerci se the powers conferred, and performthe
duties inposed, on Estate Oficers by or under this Act."

In this connectionit may be nentioned here that the first
case which arose before this Court was the case of Northern
India Caterers Private Ltd., & Anr. Vs. State of Punjab &
Anot her reported /in (1967)3 SCR 399. Inthat case the nmjority
view was that a | aw prescribing two procedures one nore drastic or
prejudicial to the party than the other -and which can be applied at
the arbitrary wi I\l ‘of the authority, is violative of Art 14 of the
Consititution. This case subsequently canme up for consideration
before this Court again-in the case of Maganl al Chhaganlal (P)
Ltd. Vs Minicipal Corporation of Geater Bonbay and Os.
Reported in (1974) 2 SCC 402. In that case the nmajority view was
overruled by the majority. The case of Maganlal (Supra) was a
Seven judges Bench case in which fourjudges; Hon. M. A N
Ray, CJ, Hon. M. Pal ekar, Hon. M. Mathew & Hon. M.
Al agiriswam overruled by Majority ~and hel d:
"The argunent based on the availability of two
procedures, one nore onerous and harsher than
the other, and therefore, discrimnatory has led to
the apparently nore onerous and harsher
procedure becoming the rule, the resort to the

ordinary civil court being taken away altogether. It
is difficult to i magi ne who benefits by resort to the
ordinary civil courts being barred. It is difficult to

reconcile oneself to the position that the nere
possibility of resort to the civil court should nake
invalid a procedure which woul d ot herwi se be
constitutionally valid.

Where a statute providing for a nore drastic

procedure different fromthe ordi nary procedure

wi t hout any guidelines as to the class of cases in

whi ch either procedure is to be resorted to, the
statute will be hit by Article 14. Even there, a
provision for appeal may cure the defect. Further

in such cases, if fromthe preanbl e and surroundi ng

ci rcunst ances, as well as the provisions of the
statute thensel ves expl ai ned and anplified by
affidavits, necessary guidelines could be inferred,
the statute will not be hit by Article 14. Then again
where the statute itself covers only a class of cases,
the statute will not be bad. The fact that in such
cases the executive will choose which cases are to

be tried under the special procedure will not affect
the validity of the statute. Therefore, the contention
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that the nere availability of two procedures wl|
vitiate one of them that is the special procedure, is
not supported by reason or authority.

The statutes thenselves in the two cl asses of cases
bef ore the Court clearly lay down the purpose
behind them that is that prem ses belonging to the
Cor poration and the Governnment shoul d be subject

to speedy procedure in the matter of evicting

unaut hori zed persons occupying them This is a
sufficient guidance for the authorities on whomthe
power has been conferred. Wth such an indication
clearly given in the statutes, one expects the

of ficers concerned to avail thenselves of the
procedures prescribed by the Acts and not resort to
the dilatory procedure of the ordinary civil courts.

It would be extrenmely unreal to hold that an

adm ni strative officer would in taking proceedi ngs
for eviction of unauthorized occupants of
Covernment _property or Minicipal Property resort to
the procedure prescribed by the two Acts in one
case and to the ordinary civil Court in the other. The
provi sions of these two Acts cannot be struck down
on the fancilful theory that power woul d be
exercised in such an unrealistic fashion. “In

consi deri ng whet her the officers would be

di scrimnating between one set of persons and

anot her, one has got 'to take into account nornma
human behavi our and not behavi our which is
abnor mal .

It is not every fancied possibility of discrimnation
but the real risk of discrimnation that nust be taken
into account. Discrinination may be possible but is
very i nprobabl e. And if there is discrimnation in
actual practice the Suprene Court is not powerl ess.
Furthernore, the fact that the Legislature

consi dered that the ordinary procedure is

insufficient or ineffective in evicting unauthorized
occupants of Government and Corporation property

and provi ded a speci al speedy procedure therefore

is a clear guidance for the authorities charged with
the duty of evicting unauthorized occupants.

Therefore, it is not possible to agree with the
majority in the Northern India Caterers’
case\ 005\ 005. "

Thereafter this proposition again came up for consideration

in the case of In Re The Special Courts Bill, 1978 reported in
(1979) 1 SCC 380 in which their Lordships referred to the case
of Maganl al Chhagganl al (Supra) and did not differ fromthe

maj ory view of the Maganl al Chhagganlal’s case (Supra). In
para 70 the relevant portion of the case reads as under
"This analysis will be inconplete without reference

to a recent decision of this Court in Maganla
Chhagganl al (P) Ltd. Vs. Municipal Corporation of
Greater Bonmbay. In that case two paralle

procedures, one under Chapter VA of the Bonbay
Muni ci pal Corporation Act, 1888 and the ot her

under the Bonbay Governnent Preni ses (Eviction)

Act, 1955 were available for eviction of persons

from public prem ses. The constitutional validity of
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the relevant provisions of the two Acts was
chal | enged on the ground that they contravened
Article 14, since the procedure prescribed by the
two Acts was nore drastic and prejudicial than the
ordinary procedure of a civil suit and it was left to
the arbitrary and unfettered discretion of the
authorities ;to adopt such special procedure against
sone and the ordinary renedy of civil suit against
others. It was held by this Court that where a
statute providing for nore drastic procedure

different from the ordinary procedure covers the
whol e field covered by the ordi nary procedure

wi t hout affording any guide-lines as to the class of
cases in which either procedure is to be resorted to,
the statute will be hit by Art. 14. However, a

provi sion for appeal could cure the defect and if
fromthe preanble and the surrounding

circunstances as well as the provisions of the
statutes thensel ves, expl ai ned and anplified by

af fidavit's, necessary guidelines could be spelt out,
the statute will not be hit by Article 14. On the
nerits of the procedure prescribed by the two Acts

it was held by the Court that it was not so harsh or
unconscionable as to justify the conclusion that a
discrimnation would result if resort to themis had in
sone cases and to the ordinary procedure of G vi
Courts in others. | By a separate but concurring

j udgrment two of us, nanely, Bhagwati, J., and V.R
Krishna lyer, J., held that it was inevitable that when
a special procedure is prescribed for a defined class
of persons, such as occupi ers-of nunicipal or
government prem ses, discretion which is guided

and controlled by the underlying policy and purpose

of the legislation has necessarily to be vested in the
adm ni strative authority to select occupiers of
muni ci pal or government prem ses for bringing them
within the operation of the special procedure. The

| ear ned Judges further observed that m nor

di fferences between the special procedure and the

ordi nary procedure are not sufficient for invoking the
inhibition of the equality clause and that it cannot be
assuned that merely because one procedure

provides the forumof a regular court while the other
provides for the forumof an adnministrative tribunal,
the latter is necessarily nore drastic and onerous
than the former. Therefore, said the |earned

Judges, whenever a special machinery is devised

by the Legislature entrusting the power of

determ nation of disputes to an authority set up by
the Legislature in substitution of regular courts of

| aw, one should not react adversely against the
establ i shnent of such an authority nerely because

of a certain predilection for the prevailing system of
adm ni stration of Justice by courts of law In the
context of the need for speedy and expeditious
recovery of public premses for utilisation for

i mportant public uses, where dilatoriness of the
procedure nmay defeat the very object of recovery,

the special procedure prescribed by the two Acts

was held not to be really and substantially nore
drastic and prejudicial than the ordinary procedure

of a Civil Court. The special procedure prescribed
by the two Acts, it was observed, was not so
substantially and qualitatively disparate as to attract
the vice of discrimnation."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of

9

So far as the validity of the provision of the Act, 1971 is
concerned, this is no nore res-integra. However, |earned counse

submitted that the proviso is ultra virus of Art. 14 of the Constitution

of India. The public prem ses Act 1971 was anended in 1980 by Act
No. 61 of 1980 and the aforesaid proviso as quoted above was

inserted, it specially provided that an officer of a Statutory Authority

shall only be appointed as an Estate Oficer in respect of the public

prem ses controlled by that authority. It is submtted that this wll
amount to a Judge in his own cause and therefore, this proviso
shoul d be struck-down. I'n this connection, |earned counsel have

drawn our attention to the follow ng cases:

(1) 1988(4)SCC 324 : Accountant and Secretaria
Services Pvt. Ltd. and Another Vs. Union of

I ndia and O hers.

(2) 2004(11) SCC 625: Del hi Financial Corpn. and Another
Vs. Rajiv Anand And Os.

(3) 1974(2)SCC 402 : Maganl al Chhaganlal (P) Ltd. Vs.
Muni ci pal” Corporation of G eater Bonbay and O's.

So far as the validity part is concerned, it has already been
poi nted out that Northern India Caterer’s case has not been
foll owed by the subsequent decision of this Court and the validity of
Section 3 has been upheld. But the question in the present case is
with regard to proviso. In this connection, a reference was nmade to
a case of Accountant and Secretarial Services Pvt. Ltd. and
Anot her Vs. Union of India and Gthers reported in 1988(4)SCC
324 and they tried to take a benefit of an observation nade therein
that though the bank is a corporation wholly owned and controlled
by the Governnent, it has a distinct personalilty of its own and its
property cannot be said to be the property of the Union. In this
case, Hon’ble S. Ranganathan, J who wote the |eading judgnent
exhaustively considered all the subm ssions and hel'd in no certain
terns that this Act is applicable to the prenmises of the Bank

In this case, the question arose whether the public prem ses

(Eviction of Unauthorised Cccupants) Act, 1971 will prevail over
the West Bengal Prem ses Act, 1956 and the West Bengal Public
Land(Eviction of unauthorized occupants) Act, 1962. It was argued
that since eviction frompremses of Central Statutory corporation
owned or controlled by Governnment, |ike nationalized bank in the
State of West Bengal is sought therefore both these Acts will

govern. In that connection, Hon. Sh. RanganathanJ. observed as
under :

"The present case is clearly governed by the
primary rule in Article 254(1) under which the | aw of
Parliament on a subject in the Concurrent List
prevails over the State law. Article 254(2) is not
attracted because no provision of the State Acts
(which were enacted in 1956 and 1962) were
repugnant to the provisions of an earlier |aw of
Parlianment or existing law. The fact that the 1956
Act was enacted, after being reserved for the
President’s assent is, therefore, inmterial. Even if
the provisions of the main part of Article 254(2)
can be said to be sonehow applicable, the proviso,
read with Article 254(1) reaffirnms the suprenmacy of
any subsequent |egislation of Parlianment on the
same matter even though such subsequent
| egi sl ati on does not in ternms anend, vary or repea
any provision of the State legislation. The
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provisions of the 1971 Act will, therefore, prevai
agai nst those of the State Acts and were rightly

i nvoked in the present case by the respondent-
Bank. "

Therefore, His Lordship has held that the prem ses of
bank shall al so be governed by the provisions of the Act, 1971. In
view of the decision of this Court, the argunent nade by the
appel | ant has no |l egs to stand.

In this connection, a reference was nade to a case of Del hi
Fi nanci al Corpn. and Another Vs. Rajiv Anand And O's.
Reported in 2004(11) SCC 625 with regard to personal bias i.e. an
officer of the Statutory Authority has been appointed as an Estate
Oficer, therefore, they will carry their personal bias. However,
this Court in the aforesaid case held that a doctrine 'no man can be a
judge in his own cause’ can be applied only to cases where the
person concerned has a personal- interest or has hinself already
done sone act or taken a decision in the matter concerned. Merely
because an of ficer of a corporation is named to be the authority,
does not by itself bring into operation the doctrine, "no man can be a
judge in his own cause". For that doctrine to come into play it nust
be shown that the officer concerned has a personal bias or
connection or a personal interest or has personally acted in the
matter concerned and /or has already taken a decision one way or
the other which he may be interested in supporting.

In view of the aforesaid observation nmade by this Court
that 'no nan can be a judge in his own cause’ certain paraneters
has to be observedi.e. a personal bias of the person concerned or
personal interest or person acted in the matter concerned and has
al ready taken a decision which he may be interested in supporting

the sane. These paraneters have to be observed before com ng
to the conclusion that ' no nman can bea judge in his own cause’
This is a matter of factual inquiry.” Be that as it nay. M. Copa

Subranmani an | earned Addl. Solicitor General of India with his usua
fairness has submitted that the officer who has been appointed as
an Estate O ficer though alleged to have been associated as an
officer dealing with the eviction matters wll not be presiding over
as an Estate O ficer. Therefore, in view of this subnssion nade
by M. Subranmanian we do not think that the matter is required to
be prosecuted further

It was next contended w th reference to the allocation of
Busi ness Rules that the Central Government in the urban
departnment can appoint an Estate O ficer but in the present case,
fi nance departnment has appointed an Estate Oficer ~which is in
violation of the Allocation of Business Rules, 1961. Though the
di vi si on bench dealt with this aspect exhaustively in its judgnent &
held that the provisions of the Business Rules are not mandatory
and will not vitiate the appointnent, we fully agree that the rules of
Busi ness are adm nistrative in nature for governance of its
busi ness of Govt. of |India franmed under Art. 77 of ~the Constitution
of I ndia. In this connection, Division Bench referred to the decision
of this Court; Dattatreya Mdreshwar Pangarkar vs. The State of
Bonbay and Qhers reported in (1952)SCR 612. There an
anal ogous Rul es of business framed by the State under Art. 166
of the Constitution of India came up for consideration and it was
observed that they are director and no order will be invalidated, if
there is a breach thereof. However, the division bench has also
gone into the history how the nationalized banks came under the
department of Economic Affairs, etc. which is a larger part of the
M nistry of Finance. Be that as it may, it appears that the correct
facts were not brought to the notice of the division bench, but now
before us an affidavit has been filed by the Deputy Director of
Estates, Urban Devel oprment, Deptt. O Directorate of Estates and
in that he has clarified in para 4 that the authority to appoint Estate
Oficer by the Central Government was decentralized with effect
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from1.1.1973 vide office Menorandum No.21012(8) 72-Po. | dated
29.11.1972. By the said nemorandumall M nistries/Departnents
have been authorized to appoint Estate Oficer in respect of Public
Sect or Undert aki ngs/ Gover nment Conpani es, etc. under their
respective adnministrative control. And the copy of the same was
pl aced on record. This nmenorandum dated 29t h Novenber, 1972
was i ssued by the Deputy Director of Estates, Governnent of India,
Mnistry of Wirks & Housing. By this notification the power has
been decentralized. The relevant provisions of the Ofice
Menor andum reads as under

"Hitherto, notification regarding appoi ntnent of estate
of ficers of Central Government departnents autononopus
bodi es, Governnent conpanies, etc. had been issued
centrally by this Mnistry but it has been found that with
the inclusion of the prem ses of the Corporation
Conpanies w thin the purview of the above Act, the
nunber of requests-for appointnment of Estate O ficers has
consi derably increased. The matter has, therefore, been
revi ewed and it has been decided that such notifications,
with effect from1.1. 1973, be issued by the
M ni stries/ Departments concerned thensel ves even in
respect of the public sector undertaki ngs/ Gover nment
Conpani es, etc. under their respective adm nistrative
control . In so far as the requests for appointnent of
estate officers already pending with this Mnistry or that
may be received upto 31.12.1972 are concerned,
necessary notifications will be issued by this Mnistry.

VWhenever it is proposed to issue a notification the
draft of the proposed notification should be got vetted
fromthe Mnistry of law andjustice (legislative Deptt.)
after the notification has been vetted by that Mnistry, it
shoul d be got translated into Hindi fromthe Oficia
Language (| egislative) Commi ssion I'ndianLaw Institute
Bui | di ng, New Del hi and other _after both the English and
Hi ndi versions sent to the General Manager CGovernnent
of India Press, Mnto Road, New Del hi for publication in
Part-11 Section 3, sub-Section (ii) of the Gazette of India."

After this notification, —nothing survives as the power has been
decentralized for appointment of the Estate Oficers and it has been
given to the Mnistry concerned and the Public Sector Undertakings
and Government conpanies, etc. Therefore this subm ssion of
| ear ned counsel al so does not survive.

Lastly, with regard to the notifications dated 29th July 1988 and
25th January, 1993; suffice it to say that the matter has been
exhaustively dealt with by the H gh Court and nothing turns on that as
the Presiding Oficer in the present case is gazetted officer i.e. the
Assi stant General W©Manager of the State Bank of India. Theref or e,
nothing turns on that issue. Mre so, |earned counsel has already
nmentioned that the present officer who is presiding  as an Estate
Oficer is also the Assistant General Manager of 'the Estates &
Prem ses

However, we may clarify that the Estate O ficer appointed by
the concerned adm nistrative departnment cannot be said to be a
judge in his own cause. This Court in the case of Delhi Financia
Corpn. And Another Vs Rajiv Anand and Others reported in
(2004) 11 SCC 625 has already laid down paraneters. Applying
those paranmeters we hold that there is no personal bias of Estate
Oficer in these proceedings because he has no personal interest.
However, this will further depend upon facts of each case and no
generalization can be nade. However, in the present case, there is
no such bias & even there is renpte chance after the statenent
made by | earned Addl. Solicitor CGeneral.

Inthis view of the matter, we do not find any nmerit in these
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appeal s/wit petitions hence, they are dism ssed. The Estate O ficer
may now proceed and dispose of the matters expeditiously. No
order as to costs.




