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1. These two civil appeals arise out of a common ' judgnent
rendered by the High Court of Madhya Pradesh, |ndore Bench
on 23rd February, 1994. The H gh Court allowed two wit
petitions against Vikram University and other contesting

respondents. The contesting respondents after obtaining
special |eave to appeal fro this court have chall enged the
said comon judgnment of the High Court 1in these / civi
appeal s.

2. A common question is involved in these appeal s, nanely,

whet her the University teachers who have been given nerit
pronoti on as Readers or Professors, as the case may be, ~can
claim seniority over directly recruited Reader s and
Professors on the ground of continuous officiation in
service as Readers or Professors. The Hi gh Court has taken
the view that they are not entitled to claimsuch seniority
and has accordingly allowed the wit petitions noved by the
directly appointed Readers and Professors. The appellants
before us are the pronotee Readers and Professors under/ the
nerit pronotion schene.

Fact ual backdrop

3. In order to appreciate the grievance voiced by the
appel lants, it is necessary to have a | ook at the relevant
introductory facts | eading to these proceedi ngs.

1. Civil Appeal No.6001/94:

4, This appeal is noved by the appellant who was earlier
working as Lecturer in the Department of Political Science
in Vikram University, Ujain. The said wuniversity, its
Registrar and the Kulpati are respondents 1 to 3 in the
appeal . A nerit pronotion scheme was fornulated by the

university Gants Conmm ssion (hereinafter referred to as
"Commi ssion’) which has been joined as respondent no. 5 in
this appeal pursuant to notice issued by this court. The
sai d schene was pronulgated in the year 1982. W will refer
to the details of the said scheme in the latter part of this
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j udgrent . It is sufficient to say at this stage that the
schene was to provide opportunities for pr of essi ona

advancenent of teachers working in the University and who
nmerit academic recognition. Such teachers were to be given
promotion on nerits an not on the basis of seniority.

5. Under the said schene the appellant was pronoted to the
post of Reader on 29th June, 1985. Respondent no.4 in this
appeal who was the wit petitioner before the H gh Court in
M P. No. 208/ 89 was appoi nted as Reader in the Departnent of
Political Science as direct recruit. He was so appointed on
13th March, 1986. He was confirned after a period of two
years’ pr obati on. The respondent no. 1 uni versity
published seniority lists in the year Novenber, 1986;
Novenber, 1987 and the Jlatest |list in Novenmber, 1988
wher eunder the appell ant was shown as senior to respondent
no.4. The appellant” was placed at serial no. 14 while
respondent no.4 was placed at serial no.33. That was presum
ably because the appellant worked as pronotee reader from
29. 6. 1985 whi l'e respondent no. 4 becanme reader by direct re-
cruitment later on 13th March, 1986. Respondent no.4 being
aggrieved by the said placenent in the seniority list filed
the aforesaid wit petitionin the Hgh Court of Mudhya
Pradesh at Indore on 17th January, 1989. The respondent
no.4 prayed the the nane of the appellant be deleted from
the seniority |ist of Readers and also fromthe Board of
Studies in Political Science and respondent no. 1 be
directed to determine the seniority of Readers in accordance
with Statute No. 16 and to give due seniority to the 4th
respondent in the cadre of Readers. This petition was
contested by the university aswell as the appellant.As
noted earlier the H gh Court accepted the case of respondent
no.4 wit petitions and allowed the wit petition

Il. Facts leading to Civil Appeal No.6002/94:

6. The respondent no.4 in this appeal was the origina

wit petitioner before the High Court.” He was appointed as
Professor in Physics Departnment as direct recruit by
r espondent no. 1 Vikram University, Ujain. I1ls
appointnent was confirmed after a period of 2 years’

probation on 28th March, 1988. The present appellants who
were respondents no.4,5,8 & 9 in the said wit petition
before the Hi gh Court and al so original respondents 6 & 7
before the Hi gh Court who are respondents 5& 6 in this
appeal were all pronoted under the nerit pronotion ~schene
fornmul ated by the Conm ssion as Professors in the School  of
Studies, VikramUniversity in various subjects.  They were
promoted on 12th March, 1986. As they were pronoted a day
earlier than the date on which respondent no.4 original wit
petitioner respondent no.4 was appointed as direct recruit
Pr of essor in Physics Departnent, the appel |l ants and
respondents 5 & 6 were shown as senior to original/ wit
petitioner. The seniority lists published by respondent no.

1 wuniversity in the years 1987 & 1988 reflected this
posi tion. Even in the later seniority list of 1989 the
appel l ants were shown at serial no. 16, 18 & 20 in the se-
niority list while the original wit petitioner was shown at
serial no.22.

7. That brought respondent no.4 to the High Court by
way of wit petition no. 1180/89. He challenged the
seniority list on diverse grounds and prayed for the reliefs
as under: -

1. That the nanes of the present appel | ant s and
respondents 5 & 6 be deleted fromthe seniority |list of
Prof essors and also appointnment of appellant no. 1 be
guashed.

2. That the respondent no. 1 be directed to determ ne the
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seniority of Professors in accordance with the Statute no.
16 and to give due seniority to re-

60

spondent no.4 (original wit petitioner) in the cadre of
Pr of essors.

8. Thi s petition was opposed by respondent no. 1
university and the contesting respondents. Respondent nos.2
& 3, the Commission and the State of Madhya Pradesh were
also joined in the wit petition. They also contested these
pr oceedi ngs.

9. As noted earlier the aforesaid wit petitions raised a
common question. They were heard together by the Division
Bench of Madhya Pradesh H'gh Court. By its comobn |udgnent
this wit petition was also allowed and that is how the
appel l ants who were pronotee Professors under the nerit
promoti on schene have file this appeal. As both these
appeal s raise commpn questions of |aw and facts, the were
heard together ~and -are being dispose of by this comon
judgrment.  In-civil appeal no.6001/94 Professors working in
various departnments of University of Del hi have been joined
as respondents 6 to 4 and 53 to 61 in the Ilight of an
interlocutory application which was granted. Sinmilarly the
Professors working in the different departnents in the
Uni versity Col |l ege of Medical Sciences, Del hi have al so been

joined as respondents 45 to 52 at their  request. Wi | e
respondent nos.62 to 90 are also permtted to be joined at
their request in this appeal. They are Professors working

in different schools of studies and sciences inh this city.
10. In civil appeal no-6002/94 are joined addi ti ona
respondents 1 to 19 out of whom additional respondents 1 to
3 are Professors working in Devi Ahilaya University, Indore
while additional respondent 4 to 19 arc working as ' Readers
in Dr.H S Gaur University, Sagar and one addi ti ona
respondent Dr. S. Sivaraman is a Professor in Dr. H 'S\ Gaur
University, Sagar. Al'l these additional respondents are
permtted to be joined as respondents at their  request
pursuant to interlocutory application nunbers 2,3&4 noved by
them and granted by the order dated 9.9.94. In addition to
that there is I.A no.5/95 in civil appeal no.6002/94 by
which five applicants, working as  Professors in various
departrments of Jamia MIlia Islam a University, ~New Delhi
have also sought to be joined as respondents. The said
application is treated to have been allowed and they will
al so be treated as additional respondents in this appeal

[11. Statutory Provisions;

11. Before we deal with the main question posed for our
consideration, it will be profitable to have a | ook at the
rel evant statutory provisions governing the proceedi ngs. and
the inpact of the nerit pronotion schene pronul gated by the
Conmi ssi on whi ch has brought the appellants in the arena of

cont est .

12. Respondent no. 1 university is governed by the Mdhya
Pradesh Vi shwavi dyal aya  Adhi ni yam 1973. Engl i sh
transl ation thereof was furnished by | earned counsel for the
appel | ants. It is not in dispute that the vari-ous

universities functioning in the State of Madhya Pradesh arc
governed by the said Adhiniyam Respondent no. 1 university
is functioning at Ujain, while Shivaji University is
| ocated at Gwallor. Sagar university to which some of the
new y added respondents belong is situated at Sagar town of
Madhya Pradesh.

13. W may at this stage usefully refer

61

to the relevant provisions of the Adhiniyamwhich have a
bearing on the controversy before us. Clause (iv) of
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Section 4 defines an enployee to nean any person appointed
by the university and includes teachers and other staff of
the university. Clause (v) defines Executive Council to
nmean Executive Council of the university. Cause (ix) deals
with statutes, ordi nances and regul ati ons of the university,
as the case may be, enforced for the tine being. Cl ause
(xviii) defines University Grants Comm ssion to nean the
Conmi ssi on est abl i shed under t he Uni versity Grants
Conmi ssion Act, 1956. dause (xx) defines teachers of the
university to nmean Professors, Readers, Lecturers and such
ot her persons as have been appointed for inparting education
and conducting research with the approval of the Acadenmc
Council in the University or any College or any institution
mai ntai ned by the University. Section 6 deals with powers
of the university. Cause (15) of Section 6 enmpowers the
uni versity to institute Pr of essor shi ps, Reader shi ps,
Lectureships and -any other .academic or teaching posts
required by the University and to appoint persons to such
posts in accordance with the provisions of the Act. Cl ause
(3 1) of Section 6 deals with the power of the university to
exerci se —control over the salaried officers, teachers and
other enployees of the University in accordance with the
Statutes and the Ordinances. Section 19 deals wth the
authorities of the University which include anbngst others

Executive Council, Board of Studies, Academ c Planning and
Eval uati on Board. Section 23 deals wth the Executive
Counci | . Its powers and duties are prescribed by Section
24. Cl ause (xx) of 'section 24 deals with the power of the
executive Counci | to institute such Pr of essor shi ps,
Reader shi ps, Lectureships or other teaching posts.as may be
proposed by the Academ ¢ Pl anning and Evaluati on Board. It
is subject to the proviso that no teaching post 'shall be

instituted without the prior approval of the Madhya Pradesh
Uchcha Shi ksha Anudan Ayog. Cause (xxxii) of Section 24

deals with the power of the Executive Council, save as
otherwi se provided by this Act, or the Statutes to  appoint
the officers other that the Kul pati, teachers and other
enpl oyees of the University, to define their duties and the
conditions of their service, and to provide for the filling
of tenporary vacancies in their posts. Clause ~ (xiii),
(xiiii) and (xiiv) of Section 24 refer to the powers of the
Executive Council to entertain, adjudicate upon and if

deened fit to redress grievances of the enployees and the
students, to exercise such other powers and perform such
other duties as may be conferred or inposed on~ it by or
under this Act and to exercise all powers of the University
not otherwi se provided for in this Act or the Statutes and
all other powers which are requisite to give effect to the
provisions of this Act or the Statutes. Section 27 deals
with various faculties of the University in which teaching
can be inparted to the students. Section 28 deals wth
Board of Studies. Section 34 deals wth Coordination
Conmittee. Sub-section (iv) of Section 34 deals wth powers
and discharging of the functions by the Coor di nati on
Conmittee. Amongst others is found clause (v) which deals
with consideration of matters of comon interest to all or
sone of the Universities. Section 35 deals with Statutes.
Cl ause (1) provides for framng statutes regardi ng
qualifications of Professors, Readers, Lecturers and other
teachers in affiliated coll eges and recogni sed institutions.
Clause (0) deals with the node of determ ning seniority for
the purpose of the Act.

62

Section 37 deals with Ordinances and states that subject to
the provisions of the Act the O di nances may provide for al
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or any of the matters listed in the section. At item1l5 is
found the topic of the duties, qualifications and conditions
of appoi ntnment including pay scales of the teachers paid by
the university.
14. Chapter I X of the Act deals w th appoi ntnent of teaching
post in the university. Section 49 is relevant for our
present purpose. It is useful to extract it in extension
"CHAPTER | X APPO NTMENT TO TEACHI NG POSTS I N
THE UNI VERSI TY
49. (1) No person shall be appointed:
(i) as a Professor, Reader, Lecturer; or
(ii) to any other teaching post of the
University paid by the University except on
the recommendation of a committee of selection
constituted i n.accordance with sub-section(2):
Provided that if appointnent to any of the
teaching posts aforesaid is not expected to
continue for nore than six nonths and cannot
be delayed without detrinent to the interest
of the departnent or institution naintai ned by
the University, the Executive Council may nake
such appointnent” wi t hout obtaining the recom
nmendat i on of the commttee of sel ection
constituted wunder subsection (2) but the
person so appoi nted, shall not be retained on
the same post for a period exceeding six
nonths or appointed to another post in the
service of the University except on the
recomendat i on off the said conmttee of
sel ection:.’
Provided further that any such  appoint ment
pur ported to have been nade under t he
proceeding proviso prior tothe 13th day of
February 1974 and continuing on such date
shal |l continue till the 30th day of June, 1974
or the filling up of the post in accordance
wi th sub-section (5), whichever is earlier
(2) The nmenber s of the conmi'ttee of
sel ection shall be:
(i) the Kul apati Chairman
(ii) omtted.
(ii) omtted.
(iii)one expert in the subject, not corrected
with the University in any manner what soever
to be nom nated by the Acadenic Council
(iv) Three experts, not connected wth the
Uni versity in any manner what soever -~ noni nated
by the Kul adhi pati .
(v) the Chairman of the Ayog or a nenber of
the Ayog nonminated by him
(3) Oritted.
(4) The committee shall investigate the
merits of the various candi dates, and ‘shal
recormend to the Executive Council the names,
if any, of persons whomit considers suitable
for the posts, arranged in order of nerit-.
Provi ded that no recommendation shall be rmade
unless atleast three out of the experts
nom nat ed under clause (iii) and (iv) of sub-
section (2) an present in the neeting in which
such reconmendation is to be decided upon
(5) Qut of the names so recomrended under
subsection (4) the Executive Council shal
appoi nt persons in order of
63
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15. Section 63 deals with classification of teachers. Sub-

section(i) of Section 63 provides for Professors and Readers
who are said to be teachers appointed by the Executive
Council on the scales of pay not |lower than that approved
for Professors and Readers by the Comm ssion and accepted by
the State Governnent and when the scal e of pay approved by
the Comm ssion is higher than that approved by the' State
CGovernment in this behalf then on the scale of pay as
approved by the State Governnent. Section 64 deals wth
terns of office of menbers of authority of the university.
Sub-section(1l) of Section 64 |lays down that wherever in ac-
cordance with this Act, ‘any person is to hold an office or
to be a nmenber of any authority by rotation according to
seniority such seniority in the absence of any provisions to
the contrary in the Act, shall be determined in accordance
with the Statutes:
Provided that till the Statutes are nade the seniority in a
particular cadre shall be determned by the Iength of con-
tinuous  'service in such a cadre and where the |length of
conti nuous service of two or nore persons in the sane cadre
is the same, then 'Seniority’ shall be determined by se-
niority in age.
16. Apart from the aforesaid relevant act provi si ons,
Statute 16 and Ordi nance no.4 have a direct bearing on the
guestions posed for our consideration. I't is therefore
necessary to note themat this stage, O-dinance no.4 issued
as Madhya Pradesh Vishwavi dyal aya First O dinance 1973 is
franmed under Section 37 of the Act. It deals with
qgualifications and conditions of ‘appoi ntment of the teachers
in the wuniversity teaching departnment ~and -schools of
st udi es. It is not in dispute that the _appellants and
contesting respondents have the requisite qualifications for
bei ng appoi nted as Readers or Professorsas the case may be.
17. Statute 16 deals with seniority of teachers of the
uni versity. It is franed under Section 35(0) of the Act.
Clause (ii) of Statute 16 |lays down that the seniority of
Prof essors and Readers in college, Assistant Professors or
Lecturers shall be in accordance wth the 1ength of
continuous service of such personin-the cadre concerned
(enphasi s applied) taken together with |Iength of -continuous
service in the cadre which is equival ent or superior to the
cadre concer ned. Qur attention was also invited to
Ordi nance no.4 as applicable to Jiwaji University, ~ Gnalior.
Clause 12 of the said ordinance provides that teachers shal
be eligible for merit pronotion scheme recommended by the
Conmi ssion, New Del hi. The said clause with its ~subcl auses
deserves to be noted in extensio. It reads as under:-
" 12. The teachers of the University shall be
eligible for the nmerit pronotion schene
recommended by the Uni versity G ants
Commi ssi on, New Del hi .
(i) Under this schene, Lecturers and Readers
who have conpleted 8 years of continuous
services in their respective cadres as on 31lst
Decemnber or any date stipulated by t he
University of the Cal ender year in which the
applications are invited of which atleast four
years are in the institution, can be
consi der ed.
Provided that not nore than one third of the
total permanent position of lecturers and
readers within a University teach-
64
i ng Departnent may hold such nerit pronotions
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18. Qur

at higher |level at any given tine. Wi | e
calculating the nunmber of positions for the
purpose of this schenme, wherever nore than
point five (0.5) fraction arises it my be
rounded up as one (0.1). The readers hol ding
such pronotion posts would not count for
determning the total posts in the cadre of
readers for purpose of nerit pronotion to the
post of Professors.

ii) The pronotion given to lecturers and
readers under this schene woul d be personal to
each individual and in the event of his/her
retirenment on |leaving the University, the post
vacat ed woul d be the one from which he/she was

pr onot ed.

iii) The excess work toad of the teacher
given nerit pronotion will be suitably ad-
j ust ed.

iv) No advance i ncrenment shall be adm ssible
to a teacher on pronotion under this schene.
The pay of  the teachers pronoted shal |
however, be fixed in accordance with the MP.
CGovt. Rules.

V) The foll owi ng procedure shall be adopted
for /'the nmerit pronotion of Lecturers and
Reader s’ under this schene.

(a) The Registrar will issue a notice or-
dinarily in the nmont h of Novenber every year
(b) The teachers desirous to be considered
for nmerit pronmotion should present their
application in-hexapulate on prescribed form
along with three sets of their Resear ch
Paper s, Publ i cati ons, Books, Revi ews,
Curricul um Devel opnent, Teachi ng Ai ds,
I nnovation of teaching methods, equipnents
devel oped, etc.  through their Heads  of the
Departnment to the office of the Registrar
|atest by 31st Decenmber of the ‘year the
applications are called for.

(c) The Kul pati shall refer the applications
together with the enclosures to - the two
experts and obtain evaluation reports, which
shall be kept confidential and placed before
the committee of selection constituted WS 49
of Adhi ni yam

(d) The Committee of selection constituted

under section 49 of the Adhiniyamshall make
the recommendat i ons after taki ng into
consideration the evaluation reports, of the
experts obtained by the Kulapati. The /fina
appoi ntnent shall be nade by the “Executive
Council as per provisions of section 49 of the
Adhi ni yam

(e) The teachers who have been considered
and not selected for nmerit pronotion in the
initial presentation, shall be allowed to
submit his/her work only after a |apse of two
years."

attention was also invited to the principles for

determ ning seniority of teachers as |laid down by Jawaharl a

Nehr u

University, New Delhi. Principle no. 1 as laid down

in the resolution of the said university reads as under: -

"Subject to the provisions contained in the
following clauses, the seniority of teachers
appoi nted wunder Statute 27 or 28 or pronoted
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under the nerit pronmotion schene shall be
determ ned fromthe date of their appointnent
(joining) or pronotion to the post:

(i) Provided that if the date of appoint-
ment, pronotion of two or nore teachers is the
same, their seniority shall be determ ned:

(a) in the case of Assistant Professors, on
the basis of the order of nerit recomended by
the selection comittee, and

(b) in the case of Professors and Associate
Prof essors, on the basis of their length
65

of continuous service in the University in the
| ower post of Associate Pr of essors or
Assi stant “Prof essors, as the case may be;
(ii)provided further that if both the date of
appointnent/ pronotion and the Ilength of
service in the |ower post happen to be the
sanme,  the seniority in age shall be given
priority."
19.Now is timefor us to refer to the rel evant provisions of
the University Grants Conmm ssion Act, 1956 under which the
Conmi ssi on respondent in both these appeals is constituted.
The Conmi ssion Act i's enacted to make provisions for the co-
ordination and determination of standards.in wuniversities.
The Commission is established under Section 4 of the Act.
As per Section 12 it is the general duty of ‘the Comi ssion
to take in consultation with the _universities or other
bodi es concerned, all such steps-as it may think fit for the
promotion and coordination of University education and for
the determ nati on and mmi ntenance of standards of  'teaching,
exam nation and research in Universities,  and for the
purpose of performing its functions under the Act. The
Conmi ssion may inquire into the financial needs of Universi-
ties and allocate and disburse out of the Fund of the
Conmi ssi on, grants to Uni versities est abl i shed or
i ncorporated by or under a Central Act for the nai'ntenance
and devel opnent of such Universities or for any / other
general or specified purpose.
20.1n exercise of its powers under the Act the Commission by
its communication dated 23rd Novenber, 1982 recomended
i mpl enentation of nerit pronotion schene for University
appoi nted teachers in the Universities and by a later com
muni cation dated 31st Decenber, 1982 recomended a sinilar
schene for College appointed teachers. The ~ Conmi'ssi on
agreed to grant Rs. 600 per annum for each person prompted in
accordance with the guidelines circulated with the said com
muni cati on. This contribution was to be made by the
Conmi ssion for the remaining period of the Sixth Five / Year
Plan after which the expenditure involved under the schene
was to be undertaken as comritted expenditure- by the
University or the College concerned fromits own resource or
with the assistance of grants-in-aid fromthe State as the

case may be. The gui del i nes acconpanyi ng sai d
conmuni cations referred in their preanble to the role  of
teachers as being very crucial in the naintenance of
academ c st andar ds and di scipline in educati ona

institutions, That great responsibility lies on the teacher
to ensure that appropriate acadeni c atmosphere i s naintained
in the institution and all academic work is carried out
efficiently and with devotion as a full tinme enployee of the

institution. Wth a view to provi di ng reasonabl e
opportunities to teachers for career advancenent and
recognition the merit pronotion scheme was suggest ed. The

basi c objective of the nerit promotion schenme were to be as
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under :
1. The basi c objectives of the schene should be
(1) to recognize outstanding work done by
the wuniversity teachers in the areas of
teachi ng and research
(2) subj ect such wor k to obj ective
evaluation by experts in the subject areas
concerned and
(3) to provide for reasonable opportunities
for professional advancenent to such teachers,
who merit aca-
66
dem c recognition, on a conpetitive basis.
The schene therefore may be appropriately
named as~ "Merit Promotion Scheme for Uni-
versity Teachers." This would be in the nature
of _a "flexible conplenmenting scheme” wherein
no  additional posts are created, and the ex-
isting persons on the basis of critica
assessment are pronoted to the next higher
I'evel and the position is held by such
i ncunmbent s as~ personal to them and no
resultant vacancy is required to be filled.
Such a Schenme woul d consi derably encourage the
teachers to engage in advanced teaching and
research and make di stinct contributions which
would merit recognition and pronotion
21. For inplenenting the said schenea nmethod was suggested
to the effect that the teachers in t he Uni versity
Departments engaged in advanced teaching and research and
whose contribution and achievenents are such as. to nmerit
recognition were to be considered for nerit pronotion in the
first instance after conpleting 8 years of service in the
respective cadre of which atleast four years should be in
the institution where he or she i's being considered for such
assessment and nerit pronotion. Any teacher who was
considered and not selected for nmerit pronotion’ in the
initial presentation could submt his work after the /| apse
of two years. The work of the concerned teacher including
research publication, book review, curriculum devel opnment,
teaching aids, etc. was to be presented by individual to two
referees in the subject discipline concerned. Referees were
to be selected by a panel of nanes set up according to the
procedure prescribed by the wuniversity for Sel ection
Committee. Merit pronotion be given by the  appointing
authority to a teacher only on reconmendation  of the
Selection Conmittee duly constituted after it has given due
consideration to the opinion of the referees. There should
be at |least two outside experts on the Selection Committee
in the case of pronption to readers and outside experts for
promotion to professors in these cases. As per clause (f)
of the nethod of inplenmentation the post of reader given to
a Lecturer or the position of a professor given to a ' Reader
through nmerit pronotion would be personal to the incunbent
concerned and the main criteria for pronotion wunder the
schene woul d be the nmerit of the work and not the seniority
of the teachers. As per guideline no.(3) not nore than
1/3rd of the nunber of total permanent position of |ecturers
or readers within a departnent may hold such nmerit
promotions at next higher |level at any given tine. The
persons holding such nerit pronotion would not count for
determ ning the total posts in the cadre of readers for the
purpose of nmerit pronotion to professors. As per guideline
no. 6 while naking selections for such prompotions it is not
expected that the Selection Committee would recomend any
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advance increnment nor it is expected that any rules for pay
fixation on pronotion/selection to higher posts are applied
to provide for increment. Only nargi nal adjustnent woul d be
required to be made within the new scale, nearest to the
sal ary already drawn by the pronotee.

22. The said nerit pronotion scheme as recommended by the
Conmission is said to have been accepted by all the
statutory wuniversities functioning in the country. So far
as respondent no.1 university is con-

cerned Covt. of Madhya Pradesh, Deptt. of H gher Education
by order dated 13th March, 1984 sanctioned inpl ementation of
the merit pronotion schene for university teachers referred
to in the letter of 23rd Novenber, 1982 of the Comm ssion

New Del hi from academ c session 1983-84. It was nentioned
therein that expenditure incurred on this scheme wll be
borne by the university upto 31st March, 1985. Conmi t ment
was given by the State that the State Govt. will incur the
expenditure on the schenme afterwards from 1st April, 1985.
The expenditure on the schene from 1st April, 1985 would be
treated as naintenance grant.” It was further directed that

in order to inplenment the schenme from academ ¢ session 1983-
84 the university shoul d take appropriate steps according to
the provisions of Madhya Pradesh Vi shwavi dyal aya Adhi ni yam
1973. University should see to it that the rules should be
franmed and ensure uniformty in all the universities of
Madhya Pradesh according to the schene. First respondent
accordingly adopted the said nerit pronotion schene for its
teachers. Thereafter it appears that the concer ned
universities entertained doubts regarding the fixation of
inter se seniority between pronotee readers and professors
under the scheme and directly recruited professors and
readers under the statutory provisions of the Act constitut-
ing such universities. In that connection the Secretary to
the Commission by its letter dated 27th April, 1984
addressed to all Vice Chancellors of ‘Universities conveyed
the decision of the Commission at its nmeeting held on 29th
March, 1984 to the effect that the Commi ssion -felt that the
guestion of seniority of teachers pronoted under the 'nerit
promotion scheme vis a vis teachers appointed against
regul ar recruitnent be decided by the University/institution

concer ned. It appears that thereafter this question was
sought to be resolved at the level of the concerned
uni versities. So far as Universities situated in ~Madhya

Pradesh arc concerned, by conmunication of the Chancellor

i.e., Governor of Madhya Pradesh dated 29th June, 1987
addressed to the Vice Chancellor, Avtesh Pratap Singh
University, Rwa it was informed that seniority of one Dr.
Agrawal who was a nerit pronotee should be fixed above the
seniority of Dr. RL. Singh who was later recruited as
Pr of essor. So far as respondent no.l wuniversity is
concerned it treated pronotee readers and professors on par
with directly recruited professors and readers and  fixed
their inter se seniority on the basis of cont i .nuous

officiation of the concerned incunbent in the post. Even
the Coordination Conmittee for the University endorsed that
Vi ew. Qur attention was also invited to Odinance no.4
promul gat ed by Jiwaji University, Gnalior. In t hat

ordinance as noted earlier it is clearly provided that the
teachers of the university should be eligible for nerit pro-

noti on scheme reconmended by the Conmm ssion, New Del hi. The
resol ution dated 26th June, 1988 passed by the Jawaharla
Nehru University was al so pressed into service. The said

resol ution stated that subject to the provisions containing
the seniority of teachers appointed under statute 27 or 28
are promul gated shall be deternmined fromthe date of their
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appoi ntnent of joining or pronpbtion to the post. Statute 27
referred to the direct recruitment. Wiile statute 28
referred to special node of appointnment by Executive Counci
which may invite a person of high academic excellence to
accept the post of a Professor or Reader in the wuniversity.
So far as Delhi University is concerned |earned counse
appearing for the Professors work-
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ing in the Delhi University who have been joined as
respondents on their inpleading applications subnmitted that
the statute 6(2) framed under the Del hi University Act, 1922
aut horised the Executive Council to appoint from tine to
time such Professors, Readers, Lecturers and other nenbers
of the teaching staff as nmay be necessary on t he
reconmendation of the Selection Conmittee constituted for
the purpose. That as per O'di nance 11, <clause 8(i) al
posts of teachers have to be filled up after advertisenent
by open recruitment subject to the proviso that University
may appoi'nt Professors, Readers under the nerit pronotion
schene " of 1983 as accepted by the Executive Council in
accordance with the eligibility conditions and in the nanner
prescribed in this schene. As per clause (ii) of ordinance
11 seniority of teacher in a particular discipline etc. etc.
shall be determ ned in accordance with the principles laid
down therein. W were also taken to the mnutes of the
Executive Council of Delhi University dated 24th April, 1983
wherein a decision was rendered regarding selection of
uni versity teachers under the nerit pronotion scheme to the
effect that the conposition of the Screening/. Evaluation
Conmittee for pronotion of Lecturers to the post of Readers
and for pronotion of Readers to the post of Professors in
the University departnment shall be the sane as that of the
statutory Selection Conmittee for recruitnment of teachers to
such posts. Qur attention was also invited to the 'mnutes
of the nmeeting of the Executive Council of the Delhi  Uni-
versity dated 29th Decenber, 1990 wherein at item no. 141
was the resolution to the effect that the reconmendation of
the Committee constituted by Vice Chancellor regarding
determ nation of seniority of teachers pernmitted under nerit
promoti on scheme vis a vis direct recruit be accepted as set
out in Appendix-1. Appendix -1 states that the committee
deci ded that persons appoi nted as Professors or Readers have
to be treated alike in the matter of seniority and cannot be
placed in two different conpartnents nerely because two
different pay scales were applicable to these cadres. The
conmittee concluded that seniority in all these cases should
be deterni ned by the date of appoi ntnent or pronotion

23. It therefore appears that after the nerit pronoti on
schene of 1982 was adopted by all the statutory wuniversities
in the country and when the Commi ssion |eft the question of
inter se seniority between pronptees and direct recruits
Prof essors and Readers to be determined by the concerned
uni versity, r espondent no. 1 wuniversity and ot her
universities seem to have taken the view that all these
i ncumbents be treated at par and their inter se seniority
shoul d be determ ned on the basis of continuous officiation
in the concerned post.

24. The scheme of merit pronotion scheme of 1982 underwent
a sea change by the year 1987. The Central Govt., Mnistry
of Human Resource Devel opment, Deptt. of Education by its
conmuni cation dated 17th June, 1987 to the Secretary, of
,the Comm ssion informed that the Govt. of India had after
taking into consideration the recommendati on of the Conmi s-
sion decided to revise the scales of pay of the teachers in
Central Universities. The revision of pay of teachers was
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to be effective from 1st January, 1986. A simlar
communi cati on was addressed to the Education Secretaries of
all States regarding revision of pay scales of teachers in
uni versities for maintenance of standards in
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hi gher education. It was informed that the Central Govt.
had revised the pay scales of teachers in universities and
colleges in order to attract talented teachers. A career

advancenent schene was introduced, and made applicable to
the teachers in the universities and affiliated colleges
with effect from 1st January, 1986. As per the annexure- 1
attached to the aforesaid conmmunication dated 17th June,
1987 the revised scale of pay available to a Reader was
Rs. 3700- 125- 4700- 160- 5300 while the pay scale of Professor
was to be Rs.4500-150-5700-200-7300. It was also provided
therein that the existing teachers in Universities and
Col | eges where the merit pronotion schenes fornul ated by the
Conmi ssion, or _any other sim|ar schene were in operation
woul d 'have an option to continue to be governed by the
provi si ons of these schenmes provided that they exercise that
option in_witing prior to their pay fixation wunder this
scheme, they would also be entitled to the designations
envisaged for various categories of teachers in these
schenes, but the scales of pay would be as foll ows: -
Reader s/ Lecturers

(Sel ection Grade) Rs. 3000 - 5000

Pr of essor Rs. 4500 - 5700

It thus became clear that with effect from 1. 1. 1986
because of the career advancenent schene introduced by the
Central CGovt. the erstwhile nerit pronotion schene providing
for uniformpay scale then available to directly ‘recruited
Readers and Professors as well as the nmerit  pronoted
Professors and Teachers was given a go-by and wunder the
career advancenent schenme uniformrevised pay scales were
provi ded for Readers and Professors with a rider that those
existing teachers in Universities and Coll eges who gave in
witing to be governed by the nerit pronotion schene even
thereafter would get the benefit of that schene for / being
promoted to the post of Professors and Readers as the case
may be but their pay scales would be lower as conmpared to
the pay scales of directly recruited Professors and Readers.
In other words, if after 17.6.1987 when the car eer
advancenent schene replaced the wearlier nerit pronotion
schene, any existing Lecturer or Reader wanted to take the
benefit of nmerit pronotion schenme thereafter and if he got
promoted accordingly to the post of Reader or Professor as
the case nmay be his pay scale on the pronotional post of
reader woul d be Rs.3000 - 5000 as conpared to the pay scale
of Rs.3700 - 5300 available to a directly recruited -Reader
and so far as nerit pronoted Professor was concerned his pay
scal e woul d be | ower, nanely, Rs.4500 - 5700 as conpared to
the higher pay scale available to a directly recruited
Professor, i.e. Rs.4500 - 7300. By a conmmunication ‘dated
6t h January, 1989 addressed by the Under Secretary, Mnistry
of Human Resource Devel opnent, Deptt. of Educati on addressed
to all Registrars of State Universities a clarification was
issued regarding the nerit pronotion schene. It was
informed that the CGovt. of India had decided that existing
teachers in wuniversities and colleges where the nerit
promoti on scheme formul ated by the Commi ssion in 1983 or any
other simlar scheme are in operation will have an option to
continue to be governed by the provision of these schenes
provided that they exercise the option in witing prior to
their pay fixation under this scheme. They will also be
entitled to the designations envisaged f or vari ous
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categories of teachers in these schenes, but the scales of

pay
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will be as follows: -

i) Lecturer - Rs. 2200 - 4000

ii) Reader - Rs. 3000 - 5000

iii) Professor - Rs. 4500 - 5700

25. In the light of the aforesaid relevant statutory

provisions and factual data we nmay now turn to t he
consi deration of rival contentions canvassed by the |earned
Advocat es representing the contesting parties.

V. Rival contentions:

26. M. Bobde, |earned counsel appearing for the appellants
in civil appeal no.6001/94 submitted that as per statute 16
of the first respondent university, the seniority of college
Prof essor, Reader, etc. shall be determined in accordance
with the | ength of continuous service of such person in the
cadre .concerned. That cadre is not defined by the Act or
the rules. That in |law even a tenporary addition to the
cadre during the time a pronptee Lecturer works as a Reader
has to be considered tobe an addition to the cadre of
Readers. That such nerit promotion of a Lecturer to the
post of a Reader on pure nmerits and conpetition and through
a Selection Commttee which is the same as the Selection
Conmittee for directly recruited Readers under Section 49 of
the Act cannot be said to be an ad hoc or stop-gap
pronoti on. It is a regular pronotion on pure nerits and
therefore the cadre of Reader can be said to have been
enlarged for takingin its fold such pronpotee Readers. Once
that conclusion is reached it becones obvious that for
deciding inter se seniority of such pronotee Readers and
directly recruited Readers there cannot be any discrimna-
tion. They all do the same work, they are selected on
nerits by the same committee though the sources of
recruitment may be different. But their birth nmarks ‘would
vani sh the moment they fornmed part and parcel of the same
cadre of Readers. Hence, continuous officiation’ of the
concerned incunbents in the Readers posts would be 'the only
rel evant yardstick for deciding the inter se seniority of
prombtee vis a vis directly recruited Readers. M.  Bobde
submitted that the H gh Court in the inmpugned judgnent had
patently erred in holding that the said pronptee Readers
were not part of the cadre of Readers. That even-though the
pronoti on nay be personal to the incunbent, so long as he is
in service he remains entitled to occupy ~the pronotiona

post and to that extent there is a net addition to the cadre
of Readers.

27. Reliance was also placed on the decision of. the
Division Bench of Rajasthan Hgh Court in Gvil Wit
No. 2558/ 88 deci ded on 9th Decenber, 1988 by the Bench of M.
Justice S.N. Bhargava and M. Justice P.C  Jain. The
Di vision Bench of Rajasthan High Court had taken the view
that once Associate Professors or Professors forned one
category of teachers and once their work was identical there
cannot be any discrimnation in connection with pay scales
nade available to them \ether a person is pronotee Pro-
fessor or directly recruited Professor, he has to be paid
the sane tine scale and a pronoted Professor cannot be given
lessor tine scale. M. Bobde also placed reliance on the
decision of this court in the case of S.B. Patwardhan & Anr.
v. State of Maharashtra & O's. and K V. Rankrishna & O's. v.
State of Gujarat & Ors. and Ma Raichur & Anr. v. State of
Gujarat & Ors. (1977 (3) SCC 399) to support his contention
that tenporary ad-
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dition to the cadre can be nmade by having tenporary Post
i ncl uded therein. In this connection, reliance was also
pl aced on the, decisions of this court in the case of Direct
Recruit Cass Il Engineering Oficers Association v. State
of Maharashtra & Ors. (1990 (2) SCC 715) and in the case, of
A. Janardhana v. Union of India & Os. (1983 (3) SCC 601).
It was contended that the appellant was entitled to be
treated as senior to respondent no.4 as she becone Reader
under nerit pronotion schene prior to the date on which
respondent no.4 entered the cadre of Reader by direct
recruitment. it was also contended that once the appellant
was pronoted as a Reader even though it may be a persona
pronmpotion and there may not be any vacancy of a Lecturer
because of such pronotion, even then she cannot be treated
as nerely a Lecturer for the, purpose of fixation of
seniority as has been ordered by the Hi gh Court.

28. M. Dave appearing for the appellants in Gvil Appea
No. 6002/94 adopted  the subm ssions of Sh. Bobde and
further subnmitted that the appellants were pronoted on 12th
March, 1986 as Professors under nerit pronotion schene,
while respondent no.4, original - wit petitioner who was a
Professor in a private college was directly recruited as
Prof essor under Section 49 of the Act on 13th March 1986 and
therefore the appellants were senior to respondent no.4.
That the nerit pronotion schenme was adopted by respondent
no.1l wuniversity. The Coordination Committee of first
respondent by its neeting dated 11th - January, 1984 had
adopted th said scheme. That the Conmm ssion had left the
question of inter se seniority ~of direct recruits and
promotee professors to the University. I[ts Coordination
Conmittee by its neetings dated 27th and 28th COctober, 1988
had decided that there could be no discrimination  between
teachers pronoted under nerit pronotion schene and ' direct
recruits and that such a decision could be taken by the
Coordination Committee in exercise of its power under
Section 24 of the Act. That the Executive Council  of the
uni versity exercising powers under Sections 23 and 24 of the
Act adopted this decision of the Coordination Commttee on
27th My, 1989. The State CGovt. had issued a letter on
23.9.89 wherein it was clearly stated that Professors
promot ed under the merit pronotion schene before 17th June,
1987 shall also be paid Rs.4500 - 150 - 5700200 - 7 3 00
with effect from1l. 1. 1986 and this clarification was al so
adopted by Executive Council of respondent no. 1 university
inits neeting held on 27.5.1988 by resolution no. 179 The
net result of the resolution was that a Professor under the
merit pronotion scheme before 17-6-87 is entitled to pay
scale of Rs.4500 - 7300 with effect from 1.1.86 and the
Prof essor pronoted under the nmerit schene after 17.6.87 is
to be paid the scale of Rs.4500 - 5700. M. Dave invited
our attention to relevant provisions of the Act and  submt-
ted that once a pronotee is given pronotion on pure nerit by
the very sane conmittee which also selects direct recruits,
and once the pronotees prior to 17.6.87 are entitled to the
sanme pay scale as directly recruited Professors there is - no
reason why in the natter of inter se seniority there should
be any distinction or difference between them Pl aci ng
reliance on the decision of this court OP. Singla & Anr. v.
Union of India & Os. and Sadhu Ram & O hers v. Union of
India & Ohers (1984 (4) SCC 450) it was submitted that
tenmporary appoi ntees to cadre posts can
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also be considered to be incunbents in the cadre as
Executive Council has power under Section 24 of the Act to
create posts as laid down by clause 20 thereof. That cadres
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can be amalgamated. Placing reliance on the decision of
this court in the case of Vinay Kumar Verma & Ors. v. State
of Bihar & Os. (1990 (2) SCC 647) it was submitted that
once cadres are amal gamated the incunbent of the cadre is
brought in with the post.

29. Learned Advocate, Sh. Sharma appearing for pr onot ee
Prof essors respondents 6 to 61 in Cvil Appeal No.6001/94
submitted that the basis of the schene was to provide
pronmoti onal advancenent to avoid stagnation, that though
University Act did not envisage internal pronotion, the
sanctioned strength of Readers and Professors can be
increased by bringing .in pronotees. Rel i ance was also
pl aced on statute 37 of the Delhi University and m nutes of
Executive Council neetings. . Qur attention was also invited
to the fact that one M. Krishna Kumar was selected as
direct recruit but he opted out for being pronoted under
merit pronotion scheme. ~Therefore it could not be said that
those who are unfit to be selected as direct recruits got a
back- door entry through nmerit pronotion schene.

30. Learned senior counsel, Dr. Dhavan appearing for 56
Prof essors  of ~ Jawahar| al “Nehru  University adopted these
argunents. The |learned Advocate for pronotees teachers
further submitted that in the present proceedings only 1983
schenme is on the anvil -and we arc not concerned wth the
career advancenent schenme of 1987. Al those who were
pronoted between 1983 to 1987 as Professors submit that
their seniority vis avis directly recruited Professors
cannot but be decided on the yardstick ‘of continuous
of ficiation of Professors. That the schene of 1982 is to be
read with letter of the Commssion issued “in 1984 which
stated that the question of inter se seniority was left to
the concerned universities. That oncethe concerned wuni-
versity decided to accord seniority to pronpotees vis.a Vvis
direct recruits on the basis of continuous officiation the
matter was at an end. That on the doctrine of prom ssory
estoppel neither the university nor-the direct recruits can
take a contrary stand. That the Schene of nmerit pronotion
can be divided into two parts. The first part dealt’ wth
pronmotion on pure nerits, while the second part wherein new
additional staff was not to be created and the vacancies
created on account of the pronotion of the incunbents were
not to be filled was based on consideration of financia

crunch but it had nothing to do with the inter se seniority

of pronotees and direct recruit Professors. That this
amounted to only tightening of the belt and in that ~sense
the pronotion can be considered to be  personal. Qur

attention was invited to the decisions of this court in the
cases of University of Delhi v. Raj Singh & O's. (1994 Supp
(3) SCC 516) and Col. AS lyer & Os. etc. v. V.
Bal asubramanyam & O's. (1980 SCR 1036) for subnitting that
overdoi ng of classification should be avoided and nerely on
the basis of classification the guarantee of equality ' under
Article 14 does not get exhausted. Placing reliance on the
decision of this court in the case of Paradise Printers -and
QO hers v. Union Territory of Chandigarh and Ot hers (1988 (1)
SCC 440) it was submitted that this was a case of prom ssory
estoppel, that while getting nerit pronotions the incunbents
were prom sed by the Commission that their se-
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niority will be decided by the university concerned and once
the wuniversity had decided to give themseniority on the
basis of continuous officiation a clear case of pronissory
estoppel had arisen in their favour. That decision of
Jawaharl al Nehru University dated 28th June, 1988 in this
connection was that the university had decided that inter se
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seniority of directly recruited Professors and pronotees
shoul d be decided on the basis of continuous officiation
That for seniority, entry in service was rel evant as deci ded
in the case of Bhey Ram Sharma & Ors. v. Haryana State
Electricity Board & Ors. and Balbir Singh & Os. v. Haryana
State Electricity Board & Ors. and Sohan Lal Verma & Anr. v.
Haryana State Electricity Board & O's. (1994 Supp.(1l) SCC
276) . It was therefore subnmitted that the High Court was
patently wong in taking the view that nerit pronoted
Prof essors and Readers could not stake their claim of
seniority vis a vis direct recruit Professors and Readers
who forned a distinct class or cadre wthin which the
pronot ees coul d not be enconpassed.
31. M. Gnbhir, |earned Advocate appearing for respondents
1 to 3 being VikramUniversity, its Registrar and Vice
Chancel l or broadly supported the argunents of | ear ned
counsel for the pronotees. He contended that once a nerit
promotee is promoted fromthe post of Lecturer to that of
Reader or fromthe post of Reader to that of Professor there
is no question of any reversion of such a pronotee only on
the ground that there is no vacancy of a Reader or
Prof essor. That Section 49 of the University Act only pre-
scribes the procedure for selection of a Reader or Professor
but is not confined to only direct recruitment of such
university teachers. That pronotions given to the concerned
teachers under the nerit pronotion schene are in accordance
with Section 49 of the Act. Once the Lecturers so pronoted
enter the cadre of Reader they would be entitled to further
promotion on nerits.. Qur attention was invited to the reply
filed by the university before the H gh Court for submtting
that as original respondent no.4 was officiating as Reader
prior to the original wit petitioner, he was rightly shown
as senior to him He further subnmitted that Coordination
Conmittee had adopted the schene and that resolution of the
Coordi nation Conmittee was further adopted by the Executive
Council of the university. M. Gnbhir further contended
that statutes and ordi nances of the university are part of
the Act and they can create new source of recruitnent: In
this connection reliance was al so placed on Section 34 of
the Act which defines powers of Coordination Conmittee which
can approve or reject statutes or —ordinances. In this
connection, M. Ganbhir invited our attention to paragraph
10(d) of the return on behalf of respondents no.1 & 2 filed
inthe High Court. In the said paragraph it was stated that
the merit pronotion scheme was formul ated by the Commission
in the year 1982 and it was approved in the neeting of the
Coordi nation Commttee by resolution no.23 dated 29.6.1983
and it was decided to inplenent this scheme in all the
Universities of the State fromthe academ ¢ session 198384.
It was al so resolved by the Coordination Committee that the
schene can be inplenented without framng any  separate
ordinance or statute for the purpose and that the same
decision was confirmed in a subsequent neeting of the
Coordination Commttee held on 11.1.1984. M. Ganbhir  also
referred to the avernents
74
made in paragraph 10(f) of the said counter. It has been
poi nt ed out therein that the Coordi nati on Committee
appoi nted under section 34 of the Vishva Vidyal aya Adhi ni yam
has resolved in its neeting held on 27th and 28th Cctober
1988 as under:
" 12.02 The Coordination Commttee decided
that no discrimnation may be nade between
teachers pronoted under the Merit Pronotion
Schene and those recruited under section 49 of
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the Madhya Pradesh Vi shva Vidyal aya Adhiniyam

1972 in the Universities."
On the basis of the said resolution it was submitted that
this anmounted to creation of an additional source of
recruitnment of teachers in the university. In this connec-
tion M. Ganbhir relied on the decision of this court in the
case of Dr. Ms. O Z Hussain v. Union of India (1990 (Supp)
SCC 688). At page 691 in para 7 it has been laid down that
there is desirability of having source of pronotion for any
service to avoid stagnation and heart burning and that
accordingly the university had recognised this additiona
source of recruitnment of teachers by way of pronotion under
the nerit pronotion schene. And once that is accepted on
the principle of continuous officiation original wit peti-
tioner would be junior-to original respondent no.4 who is
appel | ant before us.
32. Lear ned counsel for the - Commi ssion Shri Banerj ee
submitted that as per the Comm ssion Act the function of the
Conmi ssion was to suggest nerit pronotion schene to teachers
in the universities to avoid heart burning and frustration
but the Conmission was not concerned with the inter se
seniority of university teachers. That question was left to
be considered by the concerned universities. That the
Conmi ssion in exerci'se of its powers under Section 12 of the
Act had recomended to the concerned universities to adopt
nerit pronotion schene and that is how the schenme was
adopted by the concerned universities. ~That it was not open
to the Commission to direct creation of nore posts in the
cadre. That the nerit promotion-scheme did not  contenplate
fixing of inter se seniority of nerit pronoted teachers and
directly recruited teachers. M. Banerjee further submtted
that after the Central CGovernnent’'s direction'to 'revise the
pay scales of university teachers with effect from 1. 1.
1986, the then existing nerit pronotion schenme renmained
available to the -concerned teachers to exercise their
option. But in that they were to receive |essor pay scales
as pronoted. Readers or Professors as the case may be if
their pronotions were subsequent to 17th June, 1987 when the
Covt. decided to revise the pay scales. That for new'i ncum
bents who arc directly recruited as Readers - or Lecturers
after 17.6.1987 there was no nmerit pronotion scheme
avail abl e but only career advancenent schene was avail able.
That only pronotee Readers or Professors who were pronoted
under the then existing pronotion schenme prior to 17th June,
1987 got their pay protected as per the decisionof the MP.
Govt. Placing reliance on the decision of this court in the
case of Dr. Ms. O Z Hussain v. Union of India (supra), it
was submtted that provision for pronotional opportunities
to university teachers was essential for renpving stagnation
of the concerned nerit oriented teachers and that was the
basis of the schene.
33. M. Singh, Advocate for respondent no.4 in Cvil | Appeal
No. 6001/94 in reply
75
submitted that Section 49 of the Act which was enacted years
back in 1973 did not contenplate any pronotions. That the
nerit pronotion schene which cane years afterwards in 1982
could not therefore be treated to have been enconpassed by
Section 49. That the respondent no.4 was appointed as a
direct recruit Reader pursuant to the advertisenent issued
by the wuniversity. Fromthe date of appointnment on 13th
March, 1986 he was to be on probation for two years.
Thereafter he was confirned as Reader on 12th April, 1988.
That nerit promotion scheme sought to grant an opportunity
f or promotion to Lecturers only by way of per sona
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pronmptions. No vacancy was thereby created in the cadre of
Lecturers nor any post was created in the cadre of Readers
to accommodate such pronotees, that the schenme should be
read independently of the Act. The nmerit pronotees were
occupyi ng excadre posts and consequently there cannot be a
conbined seniority list of directly recruited Readers who
were part of the cadre of Readers and nerit pronotee excadre
Readers who were havi ng persona pronotions as Readers. That
ordi nance of Vikram University promul gated under Section
37(xv) did not say anything about pronotion. In this
connection our attention was invited to a decision of this
court in the case of Dr. Bal Krishna Agarwal v. State of
Utar Pradesh & O. (JT 1995(1 SC 47 1) wherein it was
clearly laid do that in. case of nerit pronotion schene
unl ess wuniversity act is anmended and such a new source of
promotion is contenplate therein there would be no increase
in cad of the concerned teachers. Qur attention was also
invited to Appendix- 1 of Ordinance 4 wherein clause 6

provi ded for recruitment of Lecturers, Reader s and
Prof essors ~to be nade through all India advertisenent. In
this connection, M. Singhalso-invited our attention to the
reply filed by Vikram University before the H gh Court. In

the return in paragraph 10(a) it has been stated that
respondent no. 4 was appointed Reader by pronotion in accord-
ance with the schenme which was accepted by the wuniversity.
The appoi ntnent of respondent no.4 was not on probation and
therefore there was no question of her confirmation on the
said post. M. Singh submitted if that was so a pronotee
Reader cannot have any confirmed post but would remain on
per sonal assignnent by way of pronmotion. Qur attention was
also invited to paragraph 15 of the petition before the Hi gh
Court in which it has been stated that under the 7th Five
Year Plan the establishnent of the teaching staff  of the
university, as per the record of the university, annexed at
P/ 10 is as follows:

Pr of essor 18

Reader 33 and

Lecturer 57
Thus there were only 33 posts of Readers in the -university.
It was contended in the Iight of the above said avernents
which were not denied by the university, that the 33 posts
of Readers, were neant for direct recruitnment and the nerit
pronot ee Readers woul d therefore be outside the cadre or the
sanct i oned strength of Readers. In connection with
resolution 12.02 of the Coordination Conmittee it was
submtted that under section 34 of sub-section (4) such a
resol uti on cannot be passed by the Coordination Committee
and therefore it had no force of law. It was next contended
that as per Section 24(xx) no post was recomended by
Academ ¢ Pl anni ng and Eval uati on Board nor prior approval of
76
Madhaya Pradesh Uchcha Shi ksha Anudan Ayog was shown to have
been obtai ned before creation of such posts to be filled up
by departnental pronotees under the merit pronotion schene
and therefore it would not be correct to contend that there
was a tenporary addition to the cadre strength of Readers or
Professors as the case may be. It was further contended
that the work |oad of pronbtee Readers is different from
work load of directly recruited Readers. Even their pay
scales are different from1986. ' WMat Section 35(0) which
dealt with seniority provision had to be read with Section

49 which contenplated direct recruitment only. Pl aci ng
reliance on the Constitution Bench decision of this court in
the case of The Direct Recruit Cass Il Engi neering

O ficers’ Association and O hers v. State of Maharashtra and
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others (JT 1990 (2) SC 264) at page 271 (para 13) it was
submitted that wunequals cannot be treated as equals. An
excadre enployee cannot be treated to be a cadre enployee
for determining their inter se seniority and therefore the
Hi gh Court was right in accepting the wit petition of the
direct recruit Reader

34. Respondent no.4 in Civil Appeal No.6002/94 who appeared
in person, adopted the line of reasoning as submtted by
Shri  Singh and further contended that he was appointed as
Prof essor of Physics pursuant to all India conpetition. The
post was advertised by inviting applications and in the open
conpetition as contenplated by Section 49 of the Act, the
appel l ant -candi dates were rejected while respondent no.4
were sel ected. That though the appellants were nerit
pronot ed as Professors, they were wongly shown as senior to
himand that is why he had to file the petition in the Hi gh
Court which was rightly allowed. 'Mat there were two posts
of Professors of Physics in 1986 and for filling up one
vacancy advertisenent was issued and interviews were held.
That thoughthe Selection Conmittee had considered the cases
of appellants for nerit promotion on 13.3.86 after direct
recruits were interviewed ~and recruitnment was over,
uni versity had wongly and mala fide issued pronotion orders
to the appellants by way of backdating them on 12.3.1986.
That nerit pronotions was purely personal to the incunbent.
The nonment the incunbent retired or resigned or otherw se
ceased to be a nerit pronotee, there will be no question of
promoti ng sonebody else vice him 1t was further contended
that nerit pronotion schenme cannot be inplenented w thout
ordinances or provisions and in the absence of such a
provision nerit pronotions granted to the appellants were
required to be quashed. That they could not be given the
same pay scale as directly recruited Professors. Pl aci ng
reliance on the decision of this court in Gvil Appea

no. 1549/94 it was submitted that the abstract doctrine of
equal pay for equal work was illogical and consequently the
j udgrment of Rajasthan H gh Court ‘which had taken the view
that nerit pronoted Professors should be given the 'sane pay
scale as direct recruits could not be sustained. He
submitted that the university had harassed him by ~show ng
him to be junior to pronotee Professors and therefore  he
prayed for Following reliefs:-

1) Respondent no.4 be awarded conpensati on anmounting to
Rs. 17.00 | akhs.

2) Meri t pronmoted Professors should be treated as
addi ti onal Professors but not as a full-fledged Professor
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3) Pay scales of nmerit pronoted Professors. should be
reduced.

35. M. Bobde, M. Dave and Dr. Dhavan in rejoinder refuted
the contentions of Shri Singh and respondent no.4°-in C A
No. 6002/94 and reiterated their subm ssions in support of
the appeal s.

V. Poi nts for consideration:

36. In the light of the aforesaid rival contentions the
following points arise for our consideration--

1) Whether a nerit pronotee Reader or Professor as the
case may be in the service of respondent no.1l university can
be treated at par wth directly recruited Reader or
Pr of essor for the purpose of fixing their inter se
seniority?

2) If the answer to the first point is in the negative
whet her such nerit pronpotee Readers and Professors cannot be
considered as Professors and Readers for fixing inter se
seniority of such pronotee Readers and Professors and their
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seniority should be shown only in the cadre of Lecturer or
Reader from which they arc pronoted?

3) Whet her respondent no. 1 university is liable to pay
any conpensation to respondent no.4 in CGivil Appea
No. 6002/ 947

4) VWet her the pay scales of Professors available to the
appel lants in C. A No. 6002/ 94 should be reduced?

5) What is final order?

37. We shall now deal with the aforesaid points seriatim
Poi nt No.1

38. A resune of relevant provisions of the merit pronotion
schene and the rel evant provisions of the Vikram University
Act to which we have made reference earlier clearly shows
that when the Act was enacted in 1973 the State Legislature
had not contenpl ated any pronotion of a Lecturer as Reader
or Reader as Professor as the case may be. Al the rel evant
ordi nances and statutes will therefore have to be read in
that light. 1t is not possible to agree with the contention
of the Vlearned counsel for appellants that Section 49 as
enacted. ‘can take in its sweep even departnental pronotees.
A mere | ook at Section 49 shows that the Menbers of the Com
mttee of Selection as contenplated by subsection (4) of
Section 49 have to investigate the nmerits of the various
candi dates and to recommend to the Executive Council the
nanes if any, of persons whomthey consider suitable for the
posts, arranged in order of nerit. Sub-section(5) nentions
that out of the nanes so recomrended under sub-section (4)
the Executive Council shall appoint persons in order of
merit. This clearly contenplates an open market recruitment
procedure by way of direct- recruitnment ~and candi dates
selected wll have to be appointed in order of nerits. It
is obvious that there would be no occasion to consider the
guestion of inter se nmerit of a departnental pronotee and a
direct recruit. It is also pertinent to note that 'in the
year 1973 the subsequent nerit- pronmotion scheme of @ 1982
woul d never have been under contenplation of the Legisla-
ture. It nust therefore be heldion a conjoint reading of
the relevant provisions of the Act that only one source of
recruit-
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ment of university teachers nanely, Professors and Readers
and even of Lecturers is contenplated and that source is by

way of direct recruitnent. |If that is so and if under nerit
pronoti on schene as recomrended by the Commi ssion which was
adopt ed by the respondent no. 1 uni versity, any

departrental candidate is to be pronoted, he would be so
promoted dehors Section 49 and woul d obviously “be an ex
cadre Reader or Professor as the case may be. Once . that
happens it woul d be obvious that there would be no occasion
to fix the inter se seniority of directly recruited Readers
and Professors who are holding cadre posts and “ex  cadre
nmerit pronoted Readers and Professors who would @ stand
outside the <cadre. The first respondent by its inmpugned
deci si on whi ch was quashed by the H gh Court in the judgnent
under appeal tried to fuse the inter se seniority of both
these classes of enployees. And that itself amunted to
treating unequals as equals. It clearly offended the provi-
sions of Articles 14 and 16(1) of the Constitution of India.
Unl ess Section 49 is suitably anended and a separate source
of recruitment by way of internal pronotion is contenplated
by the Act there would remain no occasion of undertaki ng any
exercise of fixing inter se seniority between ex cadre
enpl oyees and cadre enployees. It is not in dispute between
the parties that neither the Act nor any ordi nances or stat-
utes of respondent no. 1 university even renotely whisper
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about creation of a separate recognised source of
recruitnment of Professors and Readers by way of departnenta

promotions. It is of course true as indicated by Dr. Dhavan
appearing for the intervenors that in sonme of the universi-
ties even ordinances have been issued accepting such new
source of pronotion of university teachers under the nerit
pronoti on schene. But even if it is so that would nake no
difference as it is the parent Act, nanely, University Act
concerned which should contenplate creation of new source of
recruitment by way of departnental pronotions of wuniversity
teachers. Unl ess that is done nmere issuance of ordi nances
or statutes to that effect which to that extent would
conflict with the parent Act would be of no avail and would
be an exercise in futility. . They would also be ultra vires

the Act. It nmust therefore be held that wunless the
concerned wuniversity Acts-under which the universities are
functi oni ng, by ~suitable anendnents provided for an

addi ti onal. source of recruitment of Readers and Professors
by way of departmental pronotions, nere adoption of nerit
pronmoti on schene recomended by the Commission or nere
deci sion —of the Coordination Committee or Executive Com
mttee not to discrimnate between nerit pronotees and
direct recruit university teachers and even issuance of
ordi nances or statutes to that effect would be of no avai
and will not have any legal effect nor would they permt the
concerned wuniversities to fuse the cadre enployees with ex
cadre enpl oyees and to prepare a conbined seniority list on
that basi s.

39.1t is true as subnitted by | earned counsel for appellants
that for avoiding stagnati on and heart burning pronotiona
avenues shoul d be nmade available in any serviceas |aid down
by this court in nunber of decisions to which our “attention
was invited by them However the short question ‘for our
consi deration is whether the concerned university Act has
made such a provision. |If a provision is made then there
would be no difficulty in the way of the appellants but in
the absence of such a provision nere availability of nerit
pro-

79

noti on schenme cannot el evate the nerit pronmpted Reader or
Professor to the cadre of such Reader or Professor as the

case my Dbe. They woul d remain ex cadre —enployees  who
cannot claim any inter se seniority with direct recruits
forming the concerned cadre. It is not possible to agree

with the contention of Shri Bobde and Dr. Dhavan-that ~under
the nerit pronmotion scheme though the pronotions were per-
sonal, to that extent there was a temporary extension of the
cadre of Reader or Professor as the case may be or that they
were special pronotions as Dr. Dhavan would like to have it.

The very guidelines of the schenme suggest that a 'nerit
pronmoted Reader or Professor will be treated to  have a
personal promotion. It will not create any addition to the
cadre nor it will create any vacancy in the | ower cadre from
which he or she was pronoted. The work |load has to be so
distributed as not to require any additional staff. Dr.

Dhavan said that this was only because of the financia

crunch. That may be so. But ultimately the effect thereof
woul d be that once a nerit pronoted Reader or Professor goes
out of service there will be no post which will fall vacant
in the pronotional avenue. Consequently, it cannot be said
that there was any’ tenporary addition to the cadre strength
of Reader or Professor as the case may be. W entirely
concur wth the reasoning adopted by the Hgh Court while
considering the relevant clauses of the nmerit pronotion
schene when it took the view that Readers and Professors
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pronoted under the schenme were not entitled to be included
in the seniority list of directly recruited Readers and
Pr of essors. Rel i ance placed by |earned counsel for
appel lants on statute 16 is also of no avail to the
appel l ants for the sinple reason that statute 16 deals wth
seniority of teachers of the university. This statute is
promul gated under Section 35(0) of the Act. Section 35(0)
of the Vikram University Act deals wth the node of
det er m ni ng seniority for the purpose of the Act.
Consequently it will have to be read with Section 49 neani ng
thereby when a Professor, Reader or Lecturer is recruited
under Section 49 how his seniority is to be determ ned can
be decided in the light of the relevant statute franmed under
Section 35(0). Wen we turn to Statute 16 we find that as
per clause (2) thereof the seniority of Professors, College
Prof essors, Readers, Associate Professors or Lecturers shal
be determined in accordance with the length of continuous
servi ce of such person in the cadre concerned taken together
with | ength of continuous service which is equivalent to or
superior ~to the cadre concerned. It was submitted by
| earned counsel for appellants that the word cadre as
enpl oyed by statute 16(2) isused in a |loose sense. It is
difficult to agree. ~Statute 16(2) read with Section 35(0)
and Section 49 |eave no room for doubt. That all those
Readers and Professors who were recruited under Section 49
as direct recruits and who enter the cadres of Professors
and Readers as the case nmay be shall have their seniority
determined in accordance with |length of service in their
concerned cadre. As nerit pronotee Reader or Professor is
outside the <cadre there is no question of  statute 16(2)
operating in his case. It is also pertinent to note that
nerit pronotee Professors or Readers form a ' separate
di stinct class as conpared to directly recruited Professors
or Readers. It is true that as decided by respondent. no.1
university, the sane Selection Conmittee which directly
recruits Professors and Readers under Section 49(2) deals
with the question of granting (nerit pronotions’ to the
concerned Lec-
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turers as Readers and Readers as Professors. ~But to that
extent the nmachinery or infrastructure available under
Section 49(2) for directly recruiting teachers was made
available for deciding the eligibility of departnenta
candi dates for nerit pronotion but that would not by itself
create a new source of recruitnent for pronotee Readers and
Prof essors unl ess Section 49 was suitably amended. That has
not been done till now In this connection, we can
profitably refer to the decision of this court in the case
of Dr. Bal Krishna Agrawal v. State of Utar Pradesh & Os.
(JT 1995 (1) sSC 47 1). In that case a Division Bench of
this court was concerned wth the guestion whet her
Prof essors pronoted by Allahabad University governed | under
Utar Pradesh State University Act, 1973 could claim
seniority vis a vis directly recruited Professors. Under
Section 31 a nerit pronotion schene adopted by Allahabad
University was pronulgated by State of Utar Pradesh. By
inserting Section 31 (A) in the University Act with effect
from10. 10. 1984 a distinct source of recruitment by way of
merit pronotion for Lecturers and Readers in university was
created by State Legislature. But that Section which
created a distinct source of recruitnment by pronotion was
ef fectively brought into force from 10. 10.94. The appel | ant
before this court was directly appointed as Professor on 9th
Novermber, 1984 while the contesting respondents no.4 & 5
were promoted as Professors under the schene by Govt.
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Orders dated 12th Decenber, 1983 and 25th February, 1984.
These respondents were treated as senior to the appellant
before this court. He unsuccessfully challenged the said
fixation of inter se seniority before the H gh Court, as the
H gh Court took the viewthat the appellant had to be
relegated to the alternative renedy avail able under Section
68 of the Act. |In appeal pursuant to |eave granted by this
court, S.C. Agrawal, J. speaking for the Division Bench took
the view that appellant was entitled to be treated as senior
to the pronotee Professor as Section 31 (A) was not on the
statute book when the respondents 4 & 5 were pronoted and
therefore their pronotions could be treated as valid only
from 21st February, 1985 when Section 31(A) was enforced.
Before that date the appellant had al ready entered the cadre
of Professors on 11th Novenber, 1984 and therefore he had to
be treated as senior to respondents 4 & 5. In para 13 of the
report the follow ng observations were made in this
connecti on: -
oA We are of 'the opinion that in view of
the provisions contained in Section 31 -A and
Section 2(14) of the Act there is no escape
fromthe concl usion that respondents nos.4 and
5 could not- be given pronotion under the
Personal Pronotion Scheme till the necessary
provi'sions prescribing the length of service
and the qualifications for such pronotion were
made in the statutes and since this was done
by Notification dated February 21, 1985, pro-
noti on under the Personal Pronotion Schene
could not be made prior to February 21, 1985.
The Executive Council in its Resolution No.
198 dated Novenber 8, 1984 had accepted the
recommendati ons of the $el ection Commttee for
promoti on of respondents Nos. 4 and 5 on the
basi s of CGovernnent Orders dated December 12,
1983 and February 25, 1984. At that time
Section 31 of the Act provided for appointnent
of teachers by direct recruitnment and did not
envi sage pronmotion froma | ower teaching post
to a higher teaching post. The orders of the
CGovernment af orenenti oned could not be given
effect till necessary anmendnment was nade in
the Act maki ng provision for per sonal
pronoti on. This was done by intro-
81
ducing Section 31 -A by U P. Act No. 9 of 1985
with effect from 10th Cctober, 1984. But
Section 31 (A) could be given effect only
after the necessary provision was made in the
Statutes prescribing the | ength of service and
the qualifications for personal pronotion
This was done by the notification dat ed
February 21, 1985. The pronoti on of
respondents Nos.4 and 5 to the grade of
Pr of essor under the Personal pronotion Schene
coul d, therefore, not be nade prior to
February 21, 1985. The inter se seniority of
the appel l ant and respondents Nos. 4 and 5 has
to be deternined on that basis.
In our view the aforesaid decision of this court is squarely
applicable to the facts of the present case. As seen above
in the Utar Pradesh Act there is already an anendnent by
insertion of Section 31 (A) which provided for a distinct
source of promotion. In the Vikram University Act wth
which we are concerned, there is no such provision. It is
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therefore to be held that till appropriate anendnents are
effected in the concerned universities Act on the same |ines
as Section 31 (A) of the Uttar Pradesh Act there would be no
occasi on for considering the nmerit pronotees to have entered
the cadre of Reader or Professor as the case may be and
consequently there would arise no occasion for consideration
of the further question of fixation of inter se seniority of
such an ex «cadre pronbtees and the directly recruited
Readers or Professors who formthe cadre concerned.

40. At this stage it would al so be appropriate to consider
whet her the pronotee Readers and Professors under the nerit
promoti on schene as recommended by the Conmi ssion and
adopted by the university concerned, in the absence of any
statutory creation of a distinct and fresh source of
recruitnment by way of pronotion, can be said to fall in the
same class as directly recruited Readers or Professors. The
answer becones obvious. They cannot be said to be formng
the same class: The following distinct characteristics
between these two  classes of enployees becone at once
vi si bl e.

i) The directly recruited Readers and Professors fill up
the vacancies in the cadres of Readers and Professors for
whi ch direct recruitnent- is resorted to. VWi | e t he
pronmot ees under the nerit promption scheme stand outside the
cadre and fill no posts as such, since no posts are created.
The pronmotion given to themare purely personal and the
posts to which they are upgraded do  not - survive their
service career. The posts vanish with the incunbent person
li ke the shadow vanishing with the substance. Such a
promotee fills up no vacancy in the pronotional avenue since
no post is avail able by pronotion.

ii)The directly recruited Readers and Professors are
recruited pursuant to the only source  of appoi nt nent
contenplated by Section 49, that is by way of direct
recruitnent. The pronotee Readers and Professors arc
appointed not in the cadre posts-but under an entirely
di fferent schenme, nanely nerit pronotion schene. Even under
this schenme, no posts as such are created. Those selected
under the schene are given personal posts which cease wth
their enpl oynent. In fact the posts fromwhich they are
promoted do not becone vacant and none can be appointed to
the said posts while they hold the higher posts.

iii)Pay scales of pronptee Professors and Readers are
different fromthe pay scales or directly recruited Readers
and Prof es-
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sors atleast after coming into operation of the career
advancenent schene as seen earlier. To recapitulate for a
direct recruit Readers revised pay scale with effect / from
1.1.86 is Rs.3700 - 5300 while the pay scale for _pronoted
Reader is Rs.3000 5000. Pay scale of a direct- recruit
Professor is Rs.4500 - 7300 while the pay scale of a
promotee Professor is Rs.4500 - 5700. It is also to be
noted that as per the letter of Under Secretary, Departnent
of Educati on dated 1st January, 1989 the af oresai d
difference in pay scales of nmerit pronoted teachers is
clearly brought out. It is of course true that as per the
order of the Madhya Pradesh Govt. the pay scal es of pronotee
Readers and Professors who were pronoted prior to the
enforcenent of career advancement schene were protected.
But for such protection they would not have been entitled to
pay scales of directly recruited Professors and Readers as
revi sed under the schene. This difference in the pay scal es
itself is a distinct feature so far as pronotees under the
nmerit pronotion scheme on the one hand and the directly
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recruited Readers and Professors on the other hand are
concer ned.

i v) The pronpotee Readers and Professors are not holding any
officiating or even tenporary post of Reader or Professor
nor is there any tenmporary addition to the cadre strength of
Readers and Prof essors.

V) The work load of directly recruited Reader and
Professor is different fromthe work | oad of pronotee Reader
or Professor for whomthe work | oad of a Reader or Lecturer
as the case nmay be would still have to be shared as no
vacancies are created for being filled in the cadres from
whi ch such pronptions are effected.

vi)There is a qualitative difference in the process of
selection of direct recruits under the scheme of Section 49,
as conpared to the prompotion of the nerit pronotees.
Al'though for the latter the infrastructure of Selection
Commi ttee wunder Section 49 may be nade available, the cri-
teria ~for their pronotion are entirely distinct and
di fferent ‘as envi saged by the guidelines governing the nerit
pronoti on _schene.

vii)There _is no question of pronotee Reader or Professor
being put on probation. There is further no question of
confirmng themin the concerned posts as they do not occupy
any post as such in the pronotional avenue. This is unlike
the direct recruits.

41. The aforesaid distinguishing features <clearly indicate
that nerit pronotee Professors and Readers forma distinct
cl ass of ex cadre or supernunerary appoi ntees as conpared to
cadre enployee, nanely, directly recruited Readers and
Pr of essors. They are unequals not only because of the
source of their appoi ntnent but al so because of the nature
and character of their appointnent and of the nature of the
posts which they hold. They cannot be treated equally for
all purposes and particularly for seniority and pronotion if
any. For this purpose the nature of work they do is ir-
rel evant. The conpetition for seniority can only be anobngst
those who are in the cadre posts. | O herw se, the nandate of
Articles 14 and 16(1) would get violated. For /these
reasons, there would be no occasion to fix inter se
seniority of merit pronotee Readers and Professors and
directly recruited Readers and Professors by treating them

as formng one, class. Any decision rendered by the
uni versity concerned not to
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discrimnate between them in the nmatter of inter se
seniority would be invalid in the absence of any statutory
creation of a distinct source of recruitnment by pronotion by
way of anending die parent Act. As the first respondent is
governed by the Act which does not contenplate any statutory
source of recruitment by way of pronotion, what ever
sentinments mght have been expressed by the “Executive
Committee of the university for not distinguishing between
directly recruited Professors and Readers on the one' hand
and pronotee Readers and Professors on the other hand in-the
matter of seniority, have no legal efficacy. On the
contrary, treating themat par for seniority and pronotion
is violative of Articles 14 and 16(1) as we have seen above.
It nust therefore be held that the H gh Court was justified
in taking the view that the action of the first respondent
uni versity in fixing inter se seniority of directly
recruited Professors and Readers and nmerit pronoted Readers
and Professors on the yardstick of continuous officiation
was illegal and unconstitutional

42. Before parting with discussion on this point we may refer
to certain additional subm ssions placed for our consid-
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eration by M. Bobde and M. Dave |earned counsel for
appel l ants. Placing reliance on Section 6 of the Adhiniyam
read with Section 34 it was submitted by M. Bobde that
university had full powers to create posts. Wen we turn to
Section 6 we find that sub- section 30 thereof lays down
t hat uni versity has power to create adm ni strative

m nisterial and other necessary posts to nake appointnents
thereto. There cannot be any dispute on this aspect. Sim-
larly when we turn to Section 34 we find that t he
Coordi nati on Conmittee has power anmpbngst others to consider
matters of comon interest to all or some of t he
uni versities. However, we do not read in these provisions
the power to create additional posts of Readers and
Professors for being reserved for pronotee Readers and
Prof essors nor is the power exercised by the university in
the present case to create such posts as indeed it could not
in the absence of any statutory provision in the Act
permtting it to do so. A conjoint reading of Section 49
and sub-section 30 of Section 6 would only indicate that the
uni versity ~can create additional posts of Readers or
Professors for filling themup by  the only statutorily
permtted source of “recruitment, nanely, by di rect
recruitnment under Section 49. As already discussed earlier
in the absence of simlar provision like Section 31 (A) of
Uttar Pradesh Act which was considered by this court in the
case of Dr. Bal Krishna Agarwal v. State of Utar Pradesh &
O's. (supra) no posts could have been created for pronotees
by way of extension of cadre of Readers or Professors as the
case may be. As there is no such statutory provision in the
Act governing first respondent university, Section 6 by
itself cannot be of any assistance to | earned counsel for
appel | ant s. M. Dave invited our attention to Section 50
which deals wth paynment of salaries to teachers of
university. The said provision is not relevant for deciding
the question whether the merit pronotees were ex cadre em
pl oyees or not. Simlarly Section 64(1) to which our
attention was invited by the | earned counsel is also of no
avail to the appellants as all that section provides is that
wherever in accordance with the Act, any personis to hold
an office or to be a nmenber of any authority by rotation ac-
cording to seniority such seniority in the absence of any
provisions to the contrary in the Act, shall be determn ned
in accor-
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dance with the statutes. Untill the statutes are nade the
seniority in a particular cadre shall be determned by the
length of continuous service in such cadre. As we have

already discussed earlier the said statutes would govern
seniority of cadre enployees only and cannot be projected to
take in their sweep inter se seniority of cadre enployees on
the one hand and ex cadre enployees like the" pronotee
Readers and Professors on the other hand. The Uniwversity
cannot make statutes contrary to or inconsistent wth the
provi sions of the Act.

43. Rel i ance was then placed by the | earned counsel for
appel l ants on a decision of the very sane H gh Court from
which the present appeal arise. The said decision was
rendered by the Jabal pu Bench in M P. No.2064/89. The Bench
its order dated 19.7.94 has taken the view that inter se
seniority of directly recruited Readers in Hi ndi Departnent
of Rani Durgawati Vishwa Vidyal aya and a pronotee Reader
under the nerit pronotion schene shall be decided on the
basis of continuous officiation. It is difficult to
appreciate the reasoning of the Court, in view of the fact
that a directly recruited Reader was a cadre enployee while
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nerit pronotee Reader was only an ex cadre enpl oyee. Thi s
vital aspect of the matter has been totally nissed by the
Court in that decision. Hence, it has to be held that the
sai d decision does not |ay down correct |egal position. Cur
attention was also invited to a decision of Rajasthan Hi gh
Court, Jaipur Bench in D.B. Cvil Wit Petition No.2558/88
decided by S.N Bhargava and P.C. Jain, JJ on 9.12.88. 1In
that case the Division Bench had taken the view that nmerit
pronot ed Professors nust be given the sane tinme scale as di-
rectly recruited Professors under the Rajasthan University
Teachers and Oficers Special Condition of Service Act,
1974. That has been directed on the basis of equal pay for
equal work. We are inforned that special |eave petition
against the said decision was dismssed by this court on
9.12.88 by a non speaking-order. The said decision is of no
avail to the appellants as we are concerned with the
rel evant provisions of the Vikram University Act. The
af oresai d deci sion was rendered in the light of an entirely
different ~ schene of statutory provisions governing the
controversy  between the parties in that case. But that
apart, the Rajasthan Hi gh Court was not concerned with the
guestion with which we are concerned, nanely, whether there
can be inter se seniority of ex cadre enployees and cadre
enpl oyees oven if they are drawing the sane salary. W my
note at this stage that so far as the present appeals are
concerned it is not in dispute between the parties that the
pronmotee Professors and Readers who  have actually got
promoted under the 1982 nerit pronotion scheme are being
pai d t he same revised tine scale even after t he
i mpl ement ati on of the career advancenent scheme, in view of
the decision of Madhya Pradesh Gover nnent dated 21st March
1989 wherein it has been clearly directed that those
teachers who have been given pronotion -under the nerit
promoti on schene prior to 19.6.87 will be entitled to draw
from 1. 1. 86 or fromthe date of their actual pronotion
(that is between 1.1.86 and 17.6.87), the revised tine scale
for Reader i.e. Rs.3000 - 5700 and for the Professor Rs.4700
- 7300. In the present proceeding, we are not ~concerned
with the pay scales of any nerit pronotee who mght have
opted out for being governed by the merit pronotion scheme
even after the inplementation of career advancenent scheme
85

and who might have been pronoted only after 17.6.87. As we
have seen earlier, for themthe pay scales would be | ower
than the revised pay scale available to a directly recruited
Reader or Professor as the case may be. It nust therefore
be held that there would be no justification for the
r espondent authorities to treat directly recruited
Professors and Readers at par with nerit pronptee Readers
and Professors for deciding their inter se seniority /which
as we have al ready discussed earlier cannot be countenanced
at all.

44. It was next submitted that on doctrine of promssory
estoppel the respondent authorities mnust treat pronotee
Readers and Professors at par wth directly- recruited
Readers and Professors. This contention has to be stated to
be rejected. No promi se was held out either by the Com
m ssion or by respondent no. 1 university to these nmerit
pronmotees that their inter se seniority with direct recruits
in the wupper cadres will be reckoned on the principle of
continuous officiation nor is there anything to suggest that
but for such a pronmise a nerit pronotee would not have ac-
cepted his pronotion or that he had changed his position in
any manner relying on such an alleged pronise. Such a
promse if any also would have been unconstitutional being
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violative of Articles 14(1) and 16 of the Constitution. Dr.
Dhavan submitted that such a promise is culled out from a

letter of Conmission issued in 1984. In that letter the
Conmi ssion informed all concerned that the question of inter
se seniority of promptees and direct recruits will be left
to be decided by the concerned wuniversities. It is
i npossi ble to discern any prom se about fixation of inter se
seniority from this letter. For all these reasons, the

first point under consideration is answered in the negative.
Poi nt No. 2

45. So far as this point is concerned we may note that the
Hi gh Court by the inpugned judgment has taken the view in
the last para of the judgnent that the respondent university

shall delete the names of respondents nos. 4to 9 in MP.
1180/ 89 and respondent-no.4.in MP. 208/89, from seniority
list. A grave exception was taken by |earned counsel for
appellants to the aforesaid direction. It was subnitted

that once the nerit pronotion schemre recommended by the
Comm ssion was adopted by the respondent university and once
the concerned i ncunbents were pronoted on nerit as Reader or
Prof essor - _as the case nmay be they were entitled to work as
Readers or Professors even assunming that they were ex cadre
enpl oyees. Hence it cannot be said that they should not be
treated as Readers or Professors at all and their seniority
should be shown /‘only in the |lower cadre of Reader or
Lecturer as the case may be from which they were pronoted on
merit as Readers or Professors. In‘this connection they
invited our attention to para 12 of the judgnent to the
effect that it is clear fromthe scheme annexure P/ 4 that by
virtue of promotion under the said schene, it is only the
desi gnati on of the incunmbent which is changed but in reality
he remains in the sane |ower cadre of either Reader or
Lecturer as the case may be. Consequently respondents 4 to
9 can not be held to have been appointed by the University
on cl ear vacant posts of professors and their name cannot be
included in the seniority list of professors nor can they be
considered senior to the petitioner. According to us no
exception can be taken to the |ast part of para
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no. 12, there it is observed that respondents4 to 9 cannot
be held to have been appointed on clear vacant ~ posts of
Prof essors nor can they be included in the seniority |list of
Prof essor nor can be considered senior to the petitioner.
But it nust be clarified at this stage that even though they
may not be included in the seniority ~list of cadre
enpl oyees, nanely, Professors or Readers it also cannot be
held as assumed by the Hgh Court that their nmerit
promotions were of no legal effect at all. In this
connection, we nust keep in view the salient features of the
nerit pronotion schene. It cannot be disputed that with a
view to avoid stagnation anongst university teachers the
Comm ssion recomended a schene of merit pronotion. The
very preanble of the schene shows that it is necessary to
gi ve reasonable opportunity for career advancenent -and
recognition of nerits and it is on the basis of conpetitive
test for recognising outstanding work and nmerit that such
nerit pronotions were given. Once a Lecturer is pronoted on
nerit as Reader or a Reader as Professor even though the
promoti on may be personal to himhe can certainly continue
to work as pronotee Reader or Professor till he retires or
ot herwi se ceases to be an enpl oyee of the university or till
he is reverted for sone valid reasons. There is no question
of such a nerit pronptee being reverted otherwise to the
| ower cadre from which he cane. He has to work as a Reader
or Professor as the case nmay be and share the work load with
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the cadre enployees. 1In fact as there is no vacancy created
in the |ower cadre fromwhich he came on account of his
pronmotion, he has also to share the burden of work load o
the | ower post. Consequently it cannot be said that such a
merit pronotee is not th Reader or Professor so far as his
work as Reader or Professor is concerned. W cannot claim
to be fitted in the inter se seniority list and may remain
out side the cadre of Reader or Professor as the case may be.
However, for all other purposes |like pay, work and status he
is a Reader or Professor as the case may be.

46. The question then remains as to how his seniority has
to be reckoned as a nerit promptee even though he is an ex
cadre Reader or Professor.. The answer is obvious. Anongst
person formng the same class to which he bel ongs, nanely,
"merit pronotee Readers or  Professors their inter se
seniority has to be fixedon the basis of continuous
officiation as such nmerit pronotees. Such a separate
seniority list of merit pronotee Readers and Professors has
to be prepared and acted upon for purposes other than
seniority —and pronotion in, and to the posts available to
those inthe cadre. It is not as if they are still to be
treated as only Lecturers or Readers as the case may be from
whi ch posts they got nerit promotion, as wongly assuned by
the Hgh Court. In short there have to be two seniority
lists, one of the cadre Readers and Professors who are
direct recruits and the other of nerit pronotee Readers and
Prof essors. The directions issued by the Hgh Court in the
i mpugned judgnent in paragraph 16 read with the observations
in paragraph 12 will have to stand nodified as aforesaid.
It is however, clarified that the direction of  the High
Court that nanmes of respondents 4 to 9 in MP. 1180/ 89 and
respondent no.4 in MP.208/89 in the conbined seniority |ist

will have to be deleted has to be sustained. The other di-
rections contained in the |ater part of paragraph 16 also
will have to be sustained. Point no.2, is answered in the
negative but as indicated herein above.
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Poi nt No. 3

47. So far as this point is concerned, it nust™ be  noted
that even though die respondent no.4 in his wit  petition
before the H gh Court had prayed for several reliefs in the
prayer clause 53, no such relief was clained against
respondent no.1 wuniversity. Not only that, even .in the
j udgrment under appeal no such clai mhas been consi dered and
no such relief is given to him He has also not filed any

cross petition in this court claimng such relief. Hence,
the relief cannot be given to himin the present appea
noved by the appellants. 'WMt apart, there is (no factua

basis by way of any material on record for awarding any
conpensation to himfor the all eged harassnent suffered by
him Point no.3 is therefore, answered in the negative.
Poi nt No. 4

48. So far as this point is concerned, respondent no.4 who
filed the wit petition before the H gh Court had prayed  as
per prayer (e) of clause 53 that the order Annexure P/25
revi sing pay scales of the teachers being discrimnatory, be
quashed in the |light of the clarification given by the
Conmi ssion. But such an argunment does not seemto have been
pressed into service by himbefore the H gh Court while
arguing the wit petition. At |least no discussion is found
in the judgnent wunder appeal on this aspect. However,
respondent no.4 drew our attention to paragraph 16 of the
j udgrment which contains a direction that any other ancillary
relief such as appointnent as Dean or Head of Departnent,
and their respective pay scales, are mtters of details
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which the university is directed to work out and give effect

to. It was submitted that this direction would necessarily
nean that the pay scales available to the appellants should
be reduced. It is not possible to agree with this conten-

tion. The said direction is only a consequential direction
which flows fromthe reshuffling of the seniority list which
was found fault with by the High Court and it was a |ogica
corollary of the deletion of the names of respondents 4 to 9
fromthe conbined seniority list. This ancillary relief has
nothing to do with the setting aside of exhibit P/25. It
has to be kept in viewthat the State of Madhya Pradesh by
clarificatory order dated 21.3.81 had clearly directed that
those nerit pronotee Readers and Professors who got pronoted
under nerit pronotion schene prior to 17.6.87 had to be
given pay protection and would be entitled to draw revised
salary of Reader and Professor at par wth directly
recruited Reader and Professor.. That order of the State of
Madhya ~ Pradesh does not appear to have been challenged by
the party in person before the High Court as there is no
di scussion ~on this aspect in the judgnent. Not only that
but there is no decision rendered by the High Court in this

connecti on. The respondent no.4 had not filed any cross
petition clainmng this additional relief from this court.
Consequently, it is not open to respondent no.4 to contend

in the appeal filed by the appellants that a nobre adverse
order be passed agai nst the appellants by depriving them of
the enhanced revised tine scale nade available to them by
the State of Madhya Pradesh. Even otherw se, we do not find
any justification for finding any fault with the directions
contained in the State Govt. ~Order which tried to protect
the pay scales of nerit pronotees who had already taken
advantage of and who had got benefited by the nerit

pronoti on
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schenme much prior to the comng into operation of the career
advancenent schene. To say the |east, it was a

di scretionary order which was justified on the facts of the
present case. The fourth point is accordingly answered in
the negati ve.

Poi nt No.5

49. In view of the aforesaid discussion and our deci sion on
the concerned points for determination, the result is that
these appeals fail and are dismssed subject to t he

nodi fication of the inpugned order of the H gh Court  as
indicated while answering point no.2. In. the facts and
circunmstances of the case there will be no order as to
costs.

92




