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R C. Lahoti, J.

A decree for recovery of possession passed by the Trial Court

agai nst the respondent has been reversed by H gh Court in a revision
preferred by her. The aggrieved | andlady has filed this petition
seeki ng special |eave to appeal under Article 136 of the Constitution

Leave granted.

The suit prem ses are situated in Rajaji Nagar, Bangalore. The
appellant no.1 is adnittedly the owner and | andl ady of the prenises
and respondent is holding the same as a tenant on a nmonthly rent of
Rs. 1100/-. Appellant no.2 was joined as plaintiff because she used to
collect rent for and on behalf of appellant no.1. The respondents

evi ction was sought for on the ground avail able under Section 21 (1)
(h) of the Karnataka Rent Control Act, 1961. It -is not disputed that
there are eleven nenbers in the famly of appellant no.1 and residing
with her presently in a house situated in village Bellalasoor. In the
petition filed on 25.2.1993 the requirenent as set out in the petition
was that appellant no. 1s husband was suffering from asthm and
respiratory problens and taki ng oxygen regularly fromthe cylinder

and for nedical treatnment he was frequently required to be taken to
Bangal ore from Bettal asoor, a village situated at sone distance from
Bangal ore. The appellant No.1 was having two sons and grand-

children living at the village with her and the grand- children were
required to be shifted to Bangalore for better education. The
accommodati on in occupation of appellant no.1 and her famly

nmenbers was too small and inconvenient for all the famly nmenbers

to reside in. It was also submitted that the respondent was running a
beauty parlour and al so an ice-cream shop. She was financially sound
and able to secure alternate acconmpdati on. The respondent woul d

not suffer any hardship if she was required to vacate the suit

prem ses and in the event of eviction being denied the | andl ord would
suf fer great hardship. Thus conparative hardship of the |andlord was
greater than that of the tenant.
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It appears that when the case was being tried appellant no.1s

husband expired. It also appears that appellant no.1l does not have any
i ssue of her own. Those who are residing with her are not her own

sons and grand children but her real sisters sons whomshe treats as
her adopted sons and their children. The petition for eviction was
amended by noving an application on 22.1.1997 whereby it was

submitted that the appellant no.1 herself was not keeping well and she
required better treatnent which was avail able at Bangal ore and
therefore she intended to shift fromthe village house to her own house
situated in the city of Bangal ore along with her adopted sons. The
prayer for amendnment though contested by the respondent, was

all owed by the Trial Court.

In a detailed judgnment dated 4-3-1997, the | earned Trial Judge

held that the suit premises were required for the use of the appellant
no.1l and her famly nenbers. The appellant no.1 was aged about 55
years, who was not mai ntai ning good health and was referred by the
doctor /in village Bettal asoor for treatment to be taken at Bangal ore
and in the interest of better treatnent of hers she needed to shift her
resi dence to Bangal ore. The younger children in the fanly of
appel l ant-no. 1 were al so required by the appellant no.1 to be shifted to
Bangal ore so that they could have the benefit of better schooling and
better educational facilities at Bangalore. The Trial Court also found
that the accommmodation in Bangal ore was better and sufficient for
occupation by the appellant no.1 and her famly nenbers who are
presently residing in an accommpdati on not sufficient for their
occupation in the house at Bettal asoor. ~ The requirenment of the
appel l ant no.1 of the suit prem ses having been found to be reasonabl e
and bona fide the Trial Court held that the appellant no.1 was entitled
to decree for eviction of the tenant/respondent. The Trial Court
further held that in case the eviction was ordered the respondent-
tenant woul d not be put to any hardshi p-and therefore conparative
hardship lay nore on the side of the appellant. Having evaluated the
unit of acconmodation in the |ight of the strength of the famly
menbers of the appellant no.1 the Trial Court also held that it was not
possi bl e to pass an order of partial eviction.

Let it be noted here itself that there was some enbellishment in
the case of the appellant no.1 inasnuch as what was stated to be ‘two
sons of appellant no.1 were in fact not her own sons but the sons of
her sister. The appellant no.1 not having any children of her own was
treating her sisters two sons as her adopted sons. Nevertheless, it was
al nost admitted that they along with their famlies which includes
their wives and children have al ways been residing with the appell ant
no.1l. It was not disputed that the nunmber of persons residing wth
appel l ant no.1 was el even.

Deciding the revision preferred by respondent-tenant, the Hi gh

Court held that appellant no.1s husband, whose sickness and need for
treatnent at Bangal ore was the principal cause pleaded in the eviction
petition for shifting to Bangal ore, having expired, the cause had
ceased to exist during the pendency of the petition. | The appellant did
not have any children of her own and because the appellant tried to
project her sisters sons as her own sons there appeared to be mala
fides on her part. Insofar as her own deteriorating health and need for
taking treatnent at Bangal ore is concerned, the Hi gh Court observed

no doubt the petitioner has placed sonme nmaterial with regard to her
ill-health but her health is not such a serious one warranting her
shifting to Bangal ore. Stating these circunstances the |earned Single
Judge of the High Court concluded that keeping in view the socia

pur pose sought to be achieved by the welfare |egislation of Rent

Control Law, the Trial Court had committed a patent error in directing
eviction of the tenant. The H gh Court did not go into the question of
conparative hardship. The High Court allowed the revision and

directed the eviction petition to be dism ssed but observed at the fag
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end before concluding, taking into consideration the naterial facts

| deemit proper to observe that the petitioner be permtted to file a
second petition if she so chooses notwi thstanding this petition by
stating correct facts if she is desperately in need of the sane.

Havi ng heard the | earned counsel for the parties we are of the
opi nion that the appeal deserves to be allowed and while setting aside
the order of the Hi gh Court, the order of the Trial Court deserves to be
restored.

Rent Control Legislation generally leans in favour of tenant; it
is only the provision for seeking eviction of the tenant on the ground
of bona fide requirenent of landlord for his own occupation or use of
the tenanted acconmmmodati on which treats the landlord wth sone
synmpathy. In Shiv Sarup Gupta Vs. Dr. Mahesh Chand Cupta
(1999) 6 SCC 222 this Court has held that a bona fide requirenent
must be an outconme-of a sincere; honest desire in contra-distinction
with a mere pretext for evicting the tenant on the part of the | andlord
claimng to occupy the prem ses for hinself or for any nenber of the
fam |y which would entitle the landlord to seek ejectnent of the
tenant. The question to be asked by a judge of facts, by placing
himself in the place of the landlord, is, whether in the given facts
proved by material onrecord the need to occupy the prem ses can be
said to be natural, real, sincere, honest? |If the answer be in the
positive the need i's bona fide. The concept of bona fide need or
genui ne requi renent needs a practical approach instructed by the
realities of Iife. An approach either too liberal or too conservative or
pedanti c rmust be guarded against. 1f the [andlord wishes to live with
confort in a house of his own, the law does not conmand or conpe
himto squeeze hinself and dwell into | esser prem ses so as to protect
the tenants continued occupation in tenancy premises. In Deena
Nat h vs. Pooran Lal - (2001) 5 SCC 705 this Court has held that
bona fide requirement has to be distingui shed froma nere whim or
fanci ful desire. The bona fide requirenent is in praesenti and rust be
mani fested in actual need so as to convince the court that it is not a
mere fanciful or whinsical desire.

The | earned counsel for the appellant submtted that the need of

the appellant no.1 who is now a wi dowed | andl ady ‘was al so in issue
fromthe very beginning though in the then circunstances it was the

need of her husband which was the center of enphasis.

Unfortunately, the husband expired during the pendency of the

petition. This changed circunstance shifted the enphasis contained in
the reason for shifting fromvillage habitat to the | andl adys prenises
in the city of Bangalore; earlier it was on-the consideration for health
of the I andl adys husband which now is on the consideration for

health of the landlady herself. Medical prescription given by the
doctor at Bettal asoor was produced in evidence referring the |andl ady
for treatnment at Bangal ore as the facilities for orthopaedic treatnent
whi ch the | andl ady needed to undergo were available in/'the city of

Bangal ore and not in the village of present residence of the |andl ady.

It is common know edge that orthopaedic ail ments render frequent
travelling of the patient unconfortable and difficult and therefore the
desire of the landlady to shift to Bangal ore for her own treatnment is a
felt-need in praesenti and there is nothing unnatural, un-real or

i nsincere about it. |In addition, the school going children residing with
the | andl ady as nenbers of her family need to be shifted to the city of
Bangal ore and stay thereat in the interest of schooling in educationa
institutions with better anbience, facilities and standards. It is true
that in the petition for eviction, as originally filed, the health condition
of the | andl ady herself and the factum of children residing with her

not bei ng her own grand-children were not pleaded, neverthel ess

evi dence was allowed to be let in wthout objection and was recorded

by the Trial Court. An application for anendnment under Order 6 Rule

17 of the CPC was noved and the deficiency in the pleadi ngs stood
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renoved by the amendnent permitted by the Trial Court in exercise

of its discretionary jurisdiction to do so. The order permtting the
amendnment was not put in issue pronptly. Even the High Court inits

i mpugned order has not found fault with the order of the Trial Court
permtting the amendnent nor has it expressed an opinion that |eave
granted by the Trial Court for amendnent in the eviction petition
suffered fromany error of jurisdiction or discretion. On the doctrine
of relation back, which generally governs anendnent of pleadi ngs

unl ess for reasons the Court excludes the applicability of the doctrine
in a given case, the petition for eviction as anended woul d be deened
to have been filed originally as such and the evidence shall have to be
appreciated in the light of the avernents nmade in the anmended

petition. The H gh Court though set aside the order of the Trial Court
but it is wit large fromthe fram ng of the order of the H gh Court,
especially the portions-which we have extracted fromthe order of the
Hi gh Court and reproduced in earlier part of this judgnent, that the

| earned single Judge of the Hi gh Court al so was not seriously

doubti ng the genui neness of the landl adys requirement on the

mat eri al avai l'abl e on record but was not feeling happy with the
contents of 'the eviction petition as originally filed and an over-zeal ous
attenpt on the part of thelandlady in projecting her sisters sons and
grand-chil dren as her own. The High Court did not doubt that the

| andl ady was not in a sound state of health and that a |arge-size famly
was with her nor was it disputed by the tenant that the nunber of
menbers in the fam'ly of the | andl ady residing with her was el even.

In such facts and circunmstances, in our opinion, the H gh Court ought
to have adopted a realistic and objective approach rather than feeling
sceptical about the landl adys nannerism Had the H gh Court not

been convinced of the |andl adys requirenment it would not have given

her the liberty of filing a fresh petition solely by stating correct
facts. In our opinion, driving the widowed |andlady to the need of
filing a fresh eviction petition and tothe rigmarole of litigation would
be subversive of the ends of justice. The need of the landlady is, as
borne out fromthe anended pl eadi ngs and material brought on

record, bona fide and not arbitrary, whinsical or fanciful. 1In a civi
case, once an anendnent has been unreservedly permtted to the

i ncorporated in the pleadings, the correctness of the facts introduced
by amendnent cannot be doubted solely on the ground that they were

not stated in the original petition.. So also genuineness of the

| andl adys statenent, supported by nedical prescription, that she

needed to have treatnment at Bangal ore cannot be doubted by the Court
form ng an opinion that the ill-health of landlady was not so- serious as
to warrant her shifting to a city froma village and then substituting its
opi nion for the seriousness felt by the |l andlady. The requirenent

pl eaded and proved was neither a pretext nor a ruse adopted by the

| andl ady for evicting the tenant. In such circunstances, in our

opi nion, the order of the Trial Court deserves to be restored. On the
qguestion of conparative hardship as also on the issue of partia

evi ction, having oursel ves eval uated the well-reasoned findings
recorded by the Trial Court we are inclined to uphold the sane nore

so when they have not been reversed by the H gh Court.

For the foregoing reasons, the appeal is allowed. The judgment

of the Hi gh Court is set aside and that of the Trial Court restored.
However, the respondent-tenant is allowed four nonths tine to

vacate the suit prenmi ses subject to her filing before the Trial Court the
usual undertaking on her affidavit that she would deliver vacant and
peaceful possession to the |landlady on or before the expiry of four

nont hs and in between she would clear the arrears of rent, if any, and
continue to pay rent falling due nonth by nmonth and shall not i nduct

any one else in the prem ses. Costs as incurred.
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