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Crimnal Procedure Code, Sections 321, 494-Scope of.

HEADNOTE:

The petitioner alleged that his house had been burgled
and that many val uabl es were | ost. The police recovered the
property. Eventually, charges were al'so franed by the tria
court against tw other persons who were said to be
col | abor at or s.

During the pendency of the crimnal case, the Asstt.
Public Prosecutor applied for wthdrawal from prosecution
under section 321, C. P.C. on the ground that on /fresh
investigation by a senior officer the alleged-search and
sei zure were discovered to be a frane-up by the concerned
police officer in order to pressurise the accused to
withdraw a certain civil litigation. The —court required a
fuller application, the Assistant Public Prosecutor made a
fresh and nore detailed petition for wthdrawal which was

eventually granted by the trial court, despite the
petitioner’'s renonstrance that the wthdrawal was pronpted
by political influence wielded by the jeweller leading to

instructions from high quarters to the Assistant Public
Prosecutor to withdraw from the case concerning /that
accused. It was alleged that the Assistant Public Prosecutor
did not apply an independent mnd in carrying out-the said
instructions. The trial court nevertheless accepted the
request of the Assistant Public Prosecutor and directed
acquittal of the jeweller, while continuing the case against
the remaining two accused. The order was unsuccessfully
assailed in revision before the High Court by the
petitioner.

By special |eave to appeal under Article 136 of the
Constitution, it was argued on behal f of the petitioner that
(i) a case which pends in court cannot be subject to a
second police investigation without the judge even know ng
about it, (ii) political considerations of the Executive
vitiate the notion for withdrawal of pending proceedi ng, and
(iii) the District Magistrate’s order to wthdraw from a
case conmunicated to the Public Prosecutor and carried out
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by him is conpliance with section 494.

Di sm ssing the petition
N

HELD: When a crime is comitted, the assessnent of
guilt and the award of punishnent or, alternatively, the
di scharge or acquittal of the accused are part of the
crimnal justice process adm nistered by the courts of the
land. It 1is not the function of the executive to adm nister
crimnal justice and in our system judges are not fungible.
[47 A

VWen a case is pending in a crimnal court, its
procedure and progress are governed by the Crimnal
Procedure Code or other " relevant statute. To intercept and
recall an enquiry or trial in a court, save in the nmanner
and to the extent provided for inthe law, is itself a
violation of the | aw. Watever needs to be done nust be done
in accordance with the “law. The function of adm nistering
justice, under —our constitutional order, belongs to those
entrusted with judicial power. One of the few exceptions to
the uninterrupted flow of the
45
court’s process is section 321, C. P.C But even here it is
the Public Prosecutor and not any executive authority, who
is entrusted by the Code with the power to withdraw froma
prosecution, and that also with the consent of the court. To
interdict, intercept /or jettison an enquiry or trial in a
court, save in the manner and to the extent provided for in
the Code itself, is law essness. The even course of crimna
justice cannot be thwarted by the executive, however high
the accused, however sure Governnent feels a case is false
however, unpal atable the continuance of the prosecution to
the powers-that-be who wish to scuttle court justice because
of hubri s, af fection or ot her nobl e or i gnobl e
consi derati on. Anpbng the very few “exception to this
uninterrupted flow of the court process is section 494, Cr.
P.C. Even here, the Public Prosecutor is entrusted by the
Code with a limted power to wthdraw from a prosecution
with the court’s consent whereupon the case cones 'to a
close. What the law has ignited, the l|aw alone  shal
extinguish. [47 D-H, 48 A

The promotion of law and order is an aspect of public
justice. Gounds of public policy may call for withdrawal of
a prosecution. A prosecution discovered to be false and
vexatious cannot be allowed to proceed. But the power nust
be cautiously exercised, and the statutory agency to be
satisfied is the Public Prosecutor in the first instance,
not the District Magistrate or other executive authority.
Finally, the consent of the court is inperative. [48 G H|

There was no evidence to support the allegation of
political influence. At the sane tinme, the District
Magi strate acted illegally in directing the Assistant Public
Prosecutor to withdraw. It has been alleged that the second
i nvestigation of the case on the executive side, which | ed
to the di scovery that the wearlier investigation was
notivated, was vitiated by the omssion to question the
first informant. That was a matter for the Assistant Public
Prosecutor to consider when deciding whether or not to
withdraw from the prosecution. It is abundantly clear that
the Assistant Public Prosecutor nade an independent decision
on the material before him and did not act in blind
conpliance with the instructions of the District Magistrate.
[50 F-H, 51 A

The rule of law warns off the executive authorities
fromthe justicing process in the mtter of wthdrawal of
cases. Since the courts were satisfied that the Public
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Prosecutor did not yield to the directive of the District
Magi strate but nmade an independent study of informng
hinself of the materials placed before the court and then
sought permission to withdraw fromthe prosecution, this
court declined to reverse the order of the courts below [51
F-H

M N. Sankaranarayana Nair v. P.V. Bala Krishna & O's.
AR 1972 SC 496: Bansi Lal v. Chandan Lal, AR 1976 SC 370:
Bal want Singh & Ors. v. Bihar, AR 1977 SC 2265, affirmed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Special Leave Petition
(Crimnal) No. 2076 of 1978.

Fromthe Judgnment and Order dated 17-3-1978 of the
Punjab and Haryana High™ Court- in Crimnal Revision No.
181/ 77)

R L. 'Kohli, S/K Sabharwal and Subhash Chander for the
Petitioner.

46

R N. Sachthey for Respondent No. 1.

Prem Mal hotra for Respondent No. 2.

The Order of the Court was delivered by

KRI SHNA | YER, / J.-What constrains us to explain at sone
| ength our reasons for rejection of |eave to appeal in this
case is the desideratum that every ~executive challenge to
justice-in-action is' a call to the court ‘to strengthen
public confidence by infusing functional freshness into the
rel evant |law sufficient to overpower the apprehended evil.

The house of the petitioner is said to have been
burgled and he alleges that he [|ost nany valuables. The
police, on information being |aid, searched and recovered
the property. Eventually, charges  were framed by the tria
court agai nst one Hussan Lal, a jeweller, and one Madan Lal
an alleged collaborator (respondents Nos. 2 and 3 in this
petition) under s. 411 |.P.C and one Ashok Kumar 'under s.
380, |I.P.C. During the pendency of the criminal case, the
Assistant Public Prosecutor applied for wthdrawal from
prosecution under s. 321, C.P.C on the ground that on
fresh investigation by a senior officer the alleged search
and seizure were discovered to be a frane-up by the
concerned police officer in order to pressurise the accused
Hussan Lal to withdraw a certain civil litigation. Onthe
court requiring a fuller application the ~Assistant Public
Prosecutor made a fresh and nore detailed petition for
wi t hdrawal which was eventually granted by the trial court,
despite the petitioner’s renobnstrance that the withdrawa
was pronpted by the political influence w elded by Hussan
Lal leading to instructions from high quarters to the
Assistant Public Prosecutor to wthdraw from “the case
concerning that accused. It was alleged that in carrying out
the instructions the Assistant Public Prosecutor did not
apply an independent m nd. The court neverthel ess accepted
the request of the Assistant Public Prosecutor and directed
acquittal of Hussan Lal, while continuing the case agai nst
the remaining two accused. The order was unsuccessfully
assailed in revision before the High Court by the
petitioner. Undaunted by that dismissal, he has noved this
court under Art. 136 of the Constitution. In view of the
startling disclosures on either side we have listened at
sone length to the oral submissions in supplenentation of
the affidavits in the record.

The three focal points of argunents are whether (i) a
case which pends in court can be subject to a second police
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i nvestigation without the judge even knowi ng about it, (ii)
political considerations of the Executive vitiate the notion
for withdrawal of pending proceeding, and (iii) the District
Magi strate’s order to withdraw froma case conmunicated to
the Public Prosecutor and carried out by him is conpliance
with s. 494,

47

Wen a crime is committed in this country, the
assessment  of guilt and the award of punishnment or
alternatively, the discharge or acquittal of the accused are
part of the crimnal justice process admnistered by the
courts of the land. It is not the function of the executive
to adm nister crimnal justice and in our system judges are
not fungible, as Justice Dougles in Chandler, (1) asserted:

Judges are not fungi bl e; t hey cover t he
constitutional spectrum and a particular judge's
enphasis may make a world of difference when it cones
torulings on evidence. the tenper of the courtroom
the tolerance for a proffered defense, and the |ike.

Lawyers recogni ze this when they, tal k about 'shopping

for a judge; Senators recognize this when they are

asked to give their ’'advice and consent’ to judicia
appoi ntnents; |aynen recognize this when they appraise
the quality and image of the judiciary in their own
conmunity. "
When a case is pending in a crimnal court its procedure and
progress are governed by the Crimnal ~ Procedure Code or
other relevant statute To intercept and recall an enquiry or
trial in a court, 'save in the manner and to the extent
provided for in the law, is-itself a violation of the |aw.
What ever needs to be done nmust be done in accordance with
the law. The function of adm nistering justice, under our
constitutional order, belongs to those entrusted wth
judicial power. One of the few _exceptions to t he
uninterrupted flow of the court’s process is s. 321, Cr.
P.C. But even here it is the Public Prosecutor, and not any
executive authority, who is entrusted by the Code wth the
power to withdraw froma prosecution, and that also with the
consent of the court. We repeat for enphasis. To interdict,
intercept or jettison an enquiry or trial ina court, save
in the manner and to the extent provided for in the Code
itself, is |aw essness. The even course of crimnal justice
cannot be thwarted by the Executive, however high the
accused, however sure Government feels a case is false,
however unpal atabl e the continuance of the prosecution to
the powers-that-be who wish to scuttle court justice because
of hubri s, af fection or ot her nobl e or i gnhobl e
consi deration. Justicing, under our constitutional order
bel ongs to the judges. Anpbng the very few exceptions to'this
uninterrupted flow of the court process is s. 494, C.P.C.
Even here, the Public Prosecutor--not any executive
authority-is entrusted by the Code with a limted power to
wi thdraw from a prosecution, with the

(1) Chandler v. Judicial Council of the Tent h

Crcuit of the U S. 308 U S 74, 1970.

48
court’s consent whereupon the case conmes to a close. \Wat
the law has ignited, the | aw al one shall extinguish.

Al t hough skeletal, the conditions for such wthdrawa
are inmplicit in the provision, besides the genera
principles which have been evol ved through precedents. Once
a prosecution is launched, its relentless course cannot be
hal ted except on sound considerations gernmane to public
justice. Al public power is a public trust, and the Public
Prosecutor cannot act save in discharge of that public
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trust, a public trust geared to public justice. The consent
of the court under s. 321 as a condition for withdrawal is
i mposed as a check on the exercise. of that power. Consent
will be given only if public justice in the larger sense is
promoted rather than subverted by such withdrawal. That is
the essence of the nolle prosequi jurisprudence.

W wish to stress, since inpermssible influences
occasionally infiltrate into this forbidden ground, that
court justice 1is out of bounds for masters and mnions
el sewhere. W do not truncate the anplitude of the public
policy behind s. 494 C.P.C. but warn off tenpting,
adul teration of this policy, taking the public prosecutor
for granted. Maybe, the executive, for plural concerns and
di verse reasons, may rightfully desire a crininal case to be
scotched. The fact that broader considerations of public
peace, larger considerations of public justice and even
deeper considerations of pronotion of long-lasting security
in a locality, of order in a disorderly situation or harnony
ina factious mlieu, or halting a false and vexatious
prosecution’in a court, persuades the Executive, pro bono
pulico, sacrifice a pending case for-a w der benefit, is not
rul ed out although the power must be sparingly exercised and
the statutory agency to be satisfied is the public
prosecutor, not the District Magistrate or Mnister. The
concurrence of the court is necessary. The subsequent
di scovery of a hoax  behind the prosecution or false basis
for the crimnal proceeding as is alleged in this case, my
well be a relevant 'ground for w-thdrawal. For the court
shoul d not be m sused to continue a case conclusively proved
to be a counterfeit. This statement of the law is not
exhaustive but 1is enough for the present purpose and,
i ndeed, is well-grounded on precedents.

The promotion of law and orderis an aspect of public
justice. Gounds of public policy may call for w thdrawal of
the prosecution. A prosecution discovered to be false and
vexatious cannot be allowed to proceed. The grounds cover a
| arge canvas. But the power nust be cautiously exercised,
and the statutory agency to be satisfied is the Public
Prosecutor in the first i nstance, not the District
Magi strate or other executive authority. ~Finally, the
consent of the court is inpera-

49

tive. The law was explained by this Court in M N

Sankar anarayana Nair v. P. V. Bala Krishina & Os. (1)

"Areading of Sec. 494 would show that it is the

public prosecutor who is in-charge of the case that
must ask for permission of the Court to withdraw from
the prosecution of any person either generally or in
respect of one or nore of the offences for which he is
tried. This perm ssion can be sought by him at any
stage either during the enquiry or after committal or
even before the judgment is pronounced. The 'section
does not, however, indicate the reasons which should
weigh with the Public Prosecutor to nove the Court for
perm ssion nor the grounds on which the Court wll
grant or refuse permi ssion. Though the Sectionis in
general ternms and does not circunscribe the powers of
the Public Prosecutor to seek permission to wthdraw
fromthe prosecution the essential consideration which
isinmplicit in the grant of the power is that it should
be in the interest of adm nistration of justice which
nmay be either that it will not be able to produce

sufficient information before prosecuting agency woul d

falsify the prosecution evidence or any other sinilar

circunmstances which it is difficult to predicate as
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they are dependent entirely on the facts and
circunst ances of each case. Nonetheless it is the duty
of the Court also to see in furtherance of justice that
the permission is not sought on grounds extraneous to
the interest of justice or that offences which are
of fences against the State go unpuni shed nerely because
the Governnent as a natter of general policy or
expedi ency unconnected with its duty to prosecutor
of fenders under the law directs the Public Prosecutor
to withdraw from the prosecution and the Public

Prosecutor merely does so at its behest."

The position was confirned in Bansi Lal v. Chandan Lal (2)
and Balwant Singh & Os. v. Bihar(3). The lawis thus well
settled and its application is all that calls for caution

In the special situation of this case, two principles nust
be hamrered hone. The decision to w thdraw nust be of the
Public Prosecutor, not of other authorities, even of those
whose di spl easure may affect his continuance in office

(1) AI.R 1972 S.C. 496.

(2) 'Al.R 1976 S.C. 370.

(3) AIl.R 1977 S.C. 2265.

50

The court is nmonitor, not servitor, and nust check to see if
the essentials of the law are not breached, wthout, of
course, crippling /or ~usurping the power of the public
prosecutor. The two matters which are significant are (a)
whet her the considerations are germane, and (b) whether the
actual decision was made or only obeyed by the Public
Pr osecut or.

In the setting of the present facts, the enquiry nust
be whether the considerations on which w thdrawal was sought
by the Assistant Public Prosecutor were gernane and
pertinent, and whether the actual decision to wthdraw was
made by the Assistant Public Prosecutor or was the result of
blind conpliance w th executive authority. If it  appears
fromthe material before the Court that germane or relevant
considerations did not pronpt the notion for w thdrawal but
it was the pressure of political influence, the Court wll
wi thhold its consent.

The functionary clothed by the Code with the power to
wi thdraw from the prosecution is the Public Prosecutor. The
Public Prosecutor is not the executive, nor a flunkey of
political power. |Invested by the statute with a discretion
to withdraw or not to withdraw, it is for himto apply an
i ndependent mind and exercise his discretion. In doing so,

he acts as a linmb of the judicative process, not” as an
ext ensi on of the executive.
In the present case, it appears that when the court

commenced proceedi ngs, the accused Hussan Lal conplained to
hi gher police officers that the concerned Assistant/ Sub-
I nspector had initiated the case nerely for the purpose of
putting pressure on himto conprom se a suit against a cl ose
relative. The allegations were enquired into by a senior
officer and the District Magistrate, on the basis of the
material coming to light, directed disciplinary action
against the Assistant Sub-Inspector and instructed the
Assistant Public Prosecutor to wthdraw from the case
agai nst Hussan Lal. W find no evidence to support the
al l egations of political influence. At the sane tine, it is
necessary to point out that the District Magistrate acted
illegally in directing the Assistant Public Prosecutor to
withdraw. It has been alleged that the second investigation
of the case on the executive side, which led to the
di scovery that the earlier investigation was notivated, was
vitiated by the omission to question the first infornmant.
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That was a matter for the Assistant Public Prosecutor to
consi der when deciding whether or not to withdraw fromthe
prosecuti on.

On the principal question arising in this case, the
record shows that the Public Prosecutor applied his mnd to
the disclosures energing from the second enquiry, and he
found that "even the recovery wt-

51

nesses Sarvashri Mato Ram and Phool Singh did not support
that they had witnessed the recovery or any disclosure
statement was mmde in their presence by Madan Lal accused."
He found that Phool Singh at the relevant tinme was bed-
ri dden and had since expired. He also discovered that Mato
Ram had stated that nothing had happened in his presence but
his signatures were obtained by the Investigating Oficer.
It is abundantly clear that the Assistant Public Prosecutor
made an independent decision on the material before him and
did not act in blind conpliance with the instructions of the
District Magistrate.

We cannot dispose of this petition wthout draw ng
attention to the very disturbing presence of the District
Magi strate in the w thdrawal proceedi ngs. The jurisprudence
of genuflexion is alien to our systemand the |aw expects
every repository of ‘power to do his duty by the Constitution
and the |aws, regardless of comands, /directives, threats
and tenmptations. The Code is the mnaster for the crinina
process. Any authority who coerces or orders or pressurises
a functionary Ilike a public prosecutor, in the exclusive
province of his discretion violates the rule of |aw and any
public prosecutor who bends before such command betrays the
authority of his office. May be, Governnent or the District
Magi strate will consider that a prosecution or class of
prosecutions deserves to be wthdrawn on grounds of policy
or reasons of public interest relevant to |aw and justice in
their larger connotation and request the public prosecutor
to consider whether the case or cases may not be w thdrawn.

Ther eupon, the Prosecutor wll (give due weight to the
material placed, the policy behind the recomendati on and
the responshile position of Governnent which, “in the |ast

analysis, has to maintain public order and pronote public
justice. But the decision to wthdraw rmust be his.

The District Magistrate who is an Executive Oficer is
not the Public Prosecutor and cannot dictate to himeither
Maybe, the of ficer had not apprised hinself  of the
aut ononmous position of the Public Prosecutor ~or of the
impropriety of his intrusion into the Public Prosecutor’s
di scretion by making an order of wthdrawal. Simlar
m st akes are becom ng commoner at various levels and that is
why we have had to nake the position of |aw perfectly clear.
We enphasise that the rule of Ilaw warns off the executive
authorities from the justicing process in the matter of
wi t hdrawal of cases. Since we are satisfied that the Public
Prosecutor did not yield to the directive of the District
Magi strate but rmade an independent study of informng
hinself of the materials placed before the court and then
sought permission to wthdraw from the prosecution, we
decline to reverse the order passed by the courts bel ow
52

This trial court was satisfied that the Assistant
Public Prosecutor had not exercised the power of wthdrawa
for any illegitimate purpose and the High Court endorsed
that conclusion. W are not disposed to interfere with the
order of the Hi gh Court.

One obvious grievance of the petitioner deserves to be
renedied. He is interested in getting back his stol en goods.
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The accused clains no property in the goods. In the event of
the conplainant identifying themas his property, the tria
court will consider passing appropriate orders for their
return to him Surely, crimnal justice has many di nensions
beyond convi ction and sentence, acquittal and innocence. The
victimis not to be forgotten but nust be restored to the
ext ent possi bl e.

The petition is rejected.
N. K. A
Petition dism ssed.
53




