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1. Leave granted

2. Thi's appeal is directed against the order passed by the
Di vi sion Bench of the Hi gh Court of Del hi whereby the Division

Bench of the High Court has confirnmed the order passed by | earned

Si ngl e Judge whereby | earned Singl e Judge has set aside the order
passed by the Union of India dated 18.11.2005 purporting to

term nate the deputation of the respondent as Chairperson, Nationa
Council for Teacher Education( for short, NCTE).

3. Brief facts which are necessary for disposal of this appea
are that the respondent herein was informed on 31.12.2003 that he

has been sel ected as Chai rperson of the NCTE for a period of four
years or till he attains the age of 60 years, whichever is earlier. After
thi s appointnent the respondent herein was relieved by the

Governnment of Uttar Pradesh on 21.1.2004 and he assuned the

charge of Chairperson, NCET on 22.1.2004. It was alleged that the
respondent while working as Director, State Council for Educationa
Research and Training in the State of Uttar Pradesh, Lucknow an

inquiry was conducted by the State Vigilance Conm ssion at the

behest of Government of Utar Pradesh in respect of exam nation of

2001, in 2004. The State Vigilance Comm ssion submtted the report

on 27.3.2005 and on the basis of that report, a First Information
Report was registered on 19.9.2005 inplicating seven persons

i ncludi ng the respondent herein and a separate order was passed by

the State CGovernnent placing the respondent under suspension

pendi ng conmrencement of disciplinary proceeding. Wen this fact

cane to the notice of the Union of India, it passed an order on

18.11. 2005 terminating the deputation of the respondent as

Chai rperson, NCTE. This order was subject matter of challenge in

the wit petitioner filed by the respondent before the Del hi H gh Court.
In order to appreciate the controversy involved in the matter the

i mpugned order dated 18.11.2005 is reproduced bel ow

" F. No. 26- 39/ 2005- EE- 10
Government of India
M nistry of Human Resource Devel oprent
Depar pt nent of El enentary Education & Literacy
Novenber 18, 2005.
ORDER

The Central Government hereby term nates
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the deputations of Dr.Shardindu as Chairperson
NCTE, appointed on 22.1.2004 vide order No.61-4/
2003- D(TE) EE-10 dated 15.12.2003 and
prematurely repatriates himto his parent cadre, with
i mredi ate effect.
Sd/ -
( PRERNA GULATI)
Director (EE)."

4. The respondent filed a wit petition challenging this order before
| earned Single Judge that he was not on deputation, therefore, his
tenure could not be term nated and he could not be repatriated back

to the State of Uttar Pradesh. The principal subm ssion of the
respondent before the | earned Single Judge was that the respondent

was appoi nted under sub-section (3) of Section 4 of the Nationa
Council for Teacher Education Act, 1993 (hereinafter to be referred to
as 'the Act’) and the services of the respondent could only be
termnated in terms of Sections 5 & 6 of the Act. It was submtted that
the respondent has not beconme di squalified under Section 5 of the

Act, therefore, the Central Governnent coul d not renbve a person

under Section 6 of the Act. The plea of the appellants before |earned
Si ngl e Judge was that the respondent was on deputation, therefore,
deput ati on period has been term nated and he has been repatri ated

back to his parent Department as Education O ficer of the State
Government. It was also subnmitted that the appoi ntnent of the
respondent was a pl easure appointnent of the President of India

under Article 310 of the Constitution of India. The appointing authority
bei ng the Central Governnent, therefore, as per General C auses

Act, the appointing authority could term nate the services of an

i ncunmbent .

5. Learned Single Judge after considering the matter took
the view that there was no question of invoking the pleasure doctrine
in the present case under Article 310 of ‘the Constitution of India and
the respondent was not on deputation, therefore, his services could
not be term nated and he coul d not be repatriated back to the State of
Uttar Pradesh. 1t was also held that since the incunbent was

appoi nted under the Act of 1993 and he had not incurred any of the
disqualifications nentioned in the Act, therefore, hi's services could
not be termnated. It was also held that as per the nethod of

term nation of an incunbent as provided under the Act, his services
could only be termnated in the manner as provided under the Act

and none else. Learned Single Judge allowed the wit petition and

set aside the order passed by the Union of India. Against the order
passed by | earned Single Judge of the High Court, a wit appeal was
filed by the appellants before the Division Bench of the H gh Court
whi ch confirmed the order passed by the | earned Single Judge, by

order dated 27.7.2006. Hence aggrieved against the inpugned

order dated 27.7.2006 passed by the Division Bench of the High

Court of Delhi, the present Special Leave Petition was filed by the
appel | ant s.

6. We have heard | earned counsel for the parties and
perused the records. M. Vikas Singh, |earned Additional Solicitor
General of India submtted that the appointing authority in the
present case is the Union of India and it is a pleasure appointnment.
Therefore, under Article 310 of the Constitution of India, the
President can terminate the services of an incunbent. Therefore,

they need not to follow the procedure |aid down under Sections 5 & 6
of the Act. On the question of pleasure doctrine, |earned ASG invited
our attention to the follow ng decisions of this Court.

i) (1985) 3 SCC 398
Union of India & Anr. v. Tulsiram Patel etc.
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ii) (1985) 4 SCC 252
Satyavir Singh & Os. v. Union of India & Os. etc.

iii) (1980) 2 SCC 593
Gujarat Steel Tubes Ltd. & Os. v.
CGuj arat Steel Tubes Mazdoor Sabha & O's.

7. It was next subnitted that when the Act is silent, then the
vacuum can be filled up by the Court. It was subnmitted that the

present contingency was never visualized by draftsnmen that if the

i ncumbent is charge-sheeted for his past conduct then what is the
renmedy in that contingency. Therefore, |earned counsel subnitted

that the lacunae be filled up by the Court and in that connection

| earned counsel for the appellants invited our attention to a decision
in Seaford Court Estates, Ltd. v. Asher [ (1949) 2 Al ER 155].

8. However, our attention was also invited to a decision of
this Court in-Standard Chartered Bank & Ors. v. Directorate of
Enforcenment & Ors. [ (2005) 4 SCC 530 ] wherein this ratio of

Engl i sh Court —has not been fol lowed by the Constitution Bench of

this Court.

9. Learned counsel submitted that the respondent was in
the service of State of Uttar Pradesh and he was sel ected under the
Act of 1993, he was an appointee of the State of Uttar Pradesh and
he has a lien in the State of Uttar Pradesh, therefore, even if he has
not been sent on deputation by the State of Uttar Pradesh, still he
woul d be deened to be on deputation and in that connection, |earned
counsel invited our attention tothe follow ng decisions of this Court.
i) JT 2007 (3) SC 89
Prasar Bharti & Os. v. Amarjeet Singh & Os.

ii) (2004) 5 scC 714
Secretary, Mnistry of Information & Broadcasting v.
Gemni TV (P) Ltd. & Os.

i) (1977) 1 SCC 130
Union of India v. Agya Ram

iv) 1995 Supp. (2) SCC 13
El ecti on Commi ssion of India v.
State Bank of India Staff Association, Local Head
Ofice, Unit Patna & Ors. etc.

V) (1996) 4 SCC 727
Jai Jai Ram & Os. v. U P:State Road Transport
Cor por ati on, Lucknow & Anr

Vi) (2005) 8 SCC 394
Uni on of India through Governnment of Pondicherry
& Anr. v. V.Ranakrishnan & O's.

10. In the alternative, M. Singh submtted that this Court
shoul d i nvoke Article 142 of the Constitution as the contingency
whi ch has happened in the present case was never contenplated in
the Act. Therefore, it will not be proper to keep the incunbent like the
present one who is facing disciplinary proceeding in the State of
Uttar Pradesh. Therefore, this Court should invoke its inherent
jurisdiction under Article 142 to do conplete justice to the parties in
the present case and in support of his subnission has invited our
attention to the follow ng decisions of this Court.

i) (1998) 4 SCC 409
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Supreme Court Bar Association v.
Union of India & Os.

ii) (2004) 9 scC 741
Textil e Labour Association & Anr. v.
O ficial Liquidator & Anr.

iii) (2000) 6 SCC 213.
M C. Mehta v. Kamal Nath & O's.

11. As against this, |earned senior counsel for the
respondent, M. Sunil Gupta submtted that since the appointnent of
the respondent was a statutory appointnent, the term nation of the
appoi nt nent of the respondent could only be done in the nmanner
provi ded under the Act and-in support of this contention, invited our
attention to the following decisions of this Court.
i) (1975) 1 SCC 421
Sukhdev' Singh & Ors. v. Bhagat Ram Sardar Singh
Raghuvanshi & Anr. etc.

ii) (1986) 4 SCC 746
State of Kerala v. Mathai Verghese & Os.
12. Lear ned seni or counsel for the respondent submtted that there
is no question of filling up the lacunae in the present case as the Act

is very clear and therefore, the termnation could only be done in the
manner as provi ded under the Act i.e. Section 6 of the Act. Lacunae
could only be filled in where it is found that the Act does not provide
any nethod or the Act is silent but in the present case, the Act is very
clear and there is no lacunae to be filled up and in support of his
contention | earned counsel invited our attention to the follow ng
deci sions of this Act.
i) (1986) 4 SCC 746
State of Kerala v. Mathai Verghese & Os.

ii) 1992 Supp. (1) SCC 323
Union of India & Anr. v. Deoki Nandan Aggarwal

iii) (2002) 3 SCC 533
Padma Sundara Rao (Dead) & Ors. v.
State of Tam| Nadu & Ors.

13. Learned senior counsel also filed an article witten by himin
Journal Section of (1988) 2 SCC

14. Before we proceed to exam ne the rival _contention of the
parties, it will be proper to refer to necessary provisions bearing on
the subject i.e. the National Council for Teacher Education Act, 1993
and the Rules framed there under, known as t he National Counci

for Teacher Education Rules, 1997. This Act of 1993 was

promul gated by the Parliament to provide for establishnent of

National Council for Teacher Education wth a view to achieving

pl anned and co-ordi nated devel opnment of the teacher education
system t hroughout the country, the regul ation and proper

mai nt enance of nornms and standards in the teacher education

system and for matters connected therewith. Section 2 (b) defines

" Chai r person which reads as under

" 2. (b) " Chai r person" neans the
Chai rperson of the Council appointed under cl ause
(a) of sub-section (4) of section 3."

15. Section 4 lays down the terms of office and conditions of
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service of Menbers. Section 4 reads as under

" 4. (1) The Chai rperson, Vice-
Chai rperson and the Menber- Secretary shall hold
office on a full-tine basis.

(2) The term of office of the Chairperson
the Vice-Chairperson and the Menber- Secretary
shal |l be four years, or till they conplete the age of

sixty years, whichever is earlier

(3) The conditions of service of the
Chai rperson, the Vice-Chairperson and the Menber-
Secretary shall be such as may be prescri bed.

(4) The term of office of Menbers [other
than the Menbers specified in clauses (a) to (I) and
clauses (n) and (o) of sub-section (4) of section 3]
shall be two years or till fresh appointnents are
made, whichever is |ater, and other conditions of
service of such Menbers shall ‘be such as may be
prescri bed.

(5) If a casual vacancy occurs in the
of fice of Chairperson, whether by reason of death,
resignation or inability to dischargethe functions of a
Chai rperson owing to'illness or otherincapacity, the
Vi ce- Chai r person holding office as such for the tine
bei ng, shall act as the Chairperson and shall, unless
any other person is appointed earlier as Chairperson
hol d office of the Chairperson for the remai nder of
the termof office of the person in whose place the
said person is to so act.

(6) I f a casual vacancy occurs in the
of fice of the Vice-Chairperson or ‘any other Menber,
whet her by reason of death, resignation or inability to
di scharge his functions owing to illness or other
i ncapacity, such vacancy shall be filled up by nmaking
fresh appoi ntnent and the person so appoi nted shal
hold office for the remai nder of the termof the office
of the person in whose place such person is so
appoi nt ed.

(7) The Chairperson shall, in addition to
presiding over the nmeetings of the Council, exercise
and di scharge such powers and duties of the
Council as may be del egated to himby the Counci
and such other powers and duties as may be
prescri bed.

(8) The Vi ce- Chai rperson shall perform
such functions as may be assigned to himby the
Chairperson fromtinme to tinme."

16. Section 5 deals with disqualification for office of Menbers.
Section 6 |l ays down the vacation of office of Menber. W are not
concerned with rest of the provisions of the Act as it deals with
various functions and other connected matters of education. In
purported exerci se of the powers under Section 31 of the Act the
Central Governnment framed the Rules known as National Council for
Teacher Education Rules, 1997 ( hereinafter to be referred to as ' the
Rules’). Rule 5 of the Rules lays down the conditions of service of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

12

the Chairperson, the Vice-Chairperson and the Menber-Secretary,

like their pay, dearness allowance, house rent allowance and city
conpensatory all owance and other term nal benefits. Rule 6 deals

with traveling and daily allowances to Menmbers. Rule 7 deals with

the powers and duties of the Chairperson. Therefore, fromthe

schene of the Act and the Rules it is apparent that the appointnent
of the Chairperson of the NCTE is a tenure post for a period of four
years or any person attaining the age of sixty years whichever is
earlier. Section 5 deals with disqualification and none of the

di squalifications nentioned in that section has been incurred by the
respondent. Neither he has been convicted nor sentenced to

i mprisonnment for an office which in the opinion of the Centra
Government, involves noral turpitude, nor has he been un-

di scharged insolvent, nor was of unsound m nd and has been

renoved or dismissed fromthe service of the Government or a body
corporate owned or control led by the Governnent, and has in the

opi nion of the Central Government such financial or other interest in
the Council as is likely to affect prejudicially the discharge by hi m of
his functions as a Menber nor has conmtted any financia

irregularity while working as Chairperson. Therefore, the respondent
has not incurred any of the disqualifications as mentioned above.
Section 6 deals with vacati on-of office of Menber. Section 6 |I|ays
down that the Central Governnent can renmove if any person has

i ncurred any of the disqualifications as mentioned in Section 5.
Proviso to Section/'6 (a) further clarifies that the incunbent shall be
renoved on the ground that he has becone subject to the

di squalification nentioned in clause (e) of that section, unless he has
been given a reasonabl e opportunity of being heard in the matter or
refuses to act or becones incapabl e of acting or. w thout obtaining

| eave of absence fromthe Council, absent from three consecutive
neetings of the Council or in the opinion of the Central Governnent
has abused his position as to render his continuance in office
detrimental to the public interest. Therefore, under these
contingencies if a nenber is to be renpved, then notice is required
to be given to the incunmbent. On the basis of the analysis of
Sections 5 & 6 it is nore than clear that the respondent has not

i ncurred any of these disqualifications.

17. Now, the position that emerges is that the respondent
was appointed for a fixed tenure of four years or till he attains the
age of sixty years whichever is earlier under Section 4 of the Act and
while discharging his duties he did not incur any of the

di squalifications as nentioned in Sections 5 & 6. Therefore, so far as
this statutory appointnment is concerned, it cannot be term nated
because he had not incurred any of the disqualifications. But while
he was working in the State of Utar Pradesh an inquiry was

conducted in 2004 for an incident said to have happened in 2001 and

in that a vigilance report was subnmtted before the State of Utar
Pradesh and on that basis the respondent was placed under

suspensi on and a disciplinary proceeding was also initiated agai nst
the respondent and others by the State of U P. None of these acts
comes within the purview of Sections 4,5 & 6. If there was any

provi sion that for his previous m sconduct his tenure could be cut
short, then it is understandable that the Central CGovernnent could
have exercised their powers. But in absence of such provision-can a
statutory appoi ntnent be cut short, specially when the incunbent has
not incurred any disqualifications under the Act. |t may appear to be
enbarrassi ng but nonethel ess we can not ignore the statutory
provisions. |If the provisions of disqualification and renoval were not
there perhaps sonething could be done but in face of clear provisions
bearing on the subject it will be travesty of justice to cut short the
statutory appoi ntnent of an incunbent.

18. Learned Additional Solicitor General tried to support his
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submi ssi on on pl easure doctrine wunder Article 310 of the Constitution
and subnitted that the respondent has been appointed by the

Central Covernment and therefore, it is the pleasure of the President
to cut short his appointnent. In this connection, |earned ASG invited
our attention to a decision of this Court in Union of India & Anr. v.
Tul siram Patel etc. [(1985) 3 SCC 398] especially to paragraphs 34

and 44. The distinction between statutory appoi ntrent and pl easure
appoi ntnent has to be kept in mnd. The pleasure appointnents are

such where the incunbents are appointed at the pleasure of the
President, |ike Governors etc. As against this, statutory appointments
are made under the statute and the service conditions of the

i ncunmbents are governed by the statute. They are not pleasure

appoi ntnents. CGovernor appointed under the Constitution is purely

pl easure appoi ntnment or appoi ntnment of such nature which the

i ncumbent hol ds at the pleasure of the President or the Governors as
the case may be. Such appointnents may be cut short. Their

Lordships in the aforesaid case have dealt with the distinction

bet ween t he pl easure appoi nt nent ‘and appoi nt nent under the civi
services. Their Lordships held that in India the doctrine of pleasure
appoi nt nent-received Constitutional sanction under Article 310 but

unli ke in-United Kingdom in India it is not subject to any |aw nade
by the Parlianent but is subject to only whatever expressly provided
by the Constitution. Therefore, the distinction has to be borne in m nd,
the doctrine of pleasure appointnent as it existed in feudal set up
and in the denocratic set up. Their Lordships discussed the doctrine

of pleasure appointrment in U K where the incunbent was appointed

at the pleasure of the King but in India this concept has been

adopted under Article 310 of the Constitution and howit is to be
exerci sed has also been laid dowmn in the Constitution. Therefore,

the concept of pleasure doctrine cannot be invoked in the present

case. Every appoi ntrment nmade by the Central Governnent is in the

nane of the President but by that it does not nean that all the

appoi ntnents are pl easure appoi ntnents de hors the Constitution or
statutory rules bearing on the subject. “1n the present case, the
appoi nt nent nade was of statutory appointnment and the service
conditions of the Chairperson and Menbers have been | aid down,

i kewise their removal has also been laid dowmn on/incurring certain
di squalifications. Therefore, the subm ssions of l'earned Addl.
Solicitor Ceneral has no legs to stand.

19. In this connection, |earned Addl. Solicitor CGeneral also
invited our attention to a decision of this Court in Satyavir Singh &
Os. v. Union of India & Os. etc. [ (1985) 4 SCC 252]. The sane

vi ew has been reiterated by their Lordships in this casealso where a

di stinction nade in Tulsiram Patel’s case (supra) has been

summari zed that the doctrine of pleasure appointnent  made in

United Kingdomis subject to what may be expressly provided

otherwi se by legislation. Their Lordships have also reiterated the

pl easure appoi ntment nade in India has been incorporated under

Article 310 of the Constitution.

20. In this connection, our attention was also invited to a
decision of this Court in GCujarat Steel Tubes Ltd. & Ors. v. Qujarat

St eel Tubes Mazdoor Sabha & Ors. [ (1980) 2 SCC 593]. This was a

case where the term nation of the worknen was involved and in that
context, their Lordshi ps observed that in case the ternmination is
found to be bad in aw then on reinstatement the incunbent is
entitled to full back wages. This case does not provide any

assi st ance.

21. As against this, |earned senior counsel for the
respondent, M. GQupta has strenuously urged before us that in case of
statutory appointnent there is no scope to cut short except to

term nate the services of the incunbent in the nmanner provided under

the Act. In this connection, our attention was invited to a decision of
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this Court in Sukhdev Singh & Ors. v. Bhagatram Sardar Si ngh
Raghuvanshi & Anr. etc. [ (1975) 1 SCC 421] wherein the
Constitution Bench held that the term nation of service of an

i ncumbent by the Corporation created by statute wi thout conplying
with the regul ations franed by the Corporation cannot be nade. The
reason was that the term nation contravened the provisions contai ned
in the Regulations. In short, when the appointnment is made, the
service conditions are laid down. The termnation of such

appoi ntnent could only be made in the manner provided in the
statute and by no other way. Once the regul ati ons have been framed
and detail ed procedure laid down therein, then in that case if the
services of an incunbent are required to be termnated then that can
only be done in the nanner provided and none else. Simlar view has
been taken in the case of State of Kerala v. Mathai Verghese & O's.
[ (1986) 4 SCC 746 1. Therefore, in this background, we are of

opi nion that the submi ssion of |earned Additional Solicitor Genera
cannot be sust ai ned.

22. Learned Addl. Solicitor General; next submitted that
whenever the Act is silent in that contingency, this Court can fill the
vacuum by interpreting the provision in such a manner that that
vacuum can be filled up by order of the Court. In that connection,
| earned Addl. Solicitor General heavily relied on a decision in Seaford
Court Estates, Ltd. v. Asher [ (1949) 2 Al ER 155]. In that context
their Lordshi ps observed as follows :

" Whenever a statute cones up for
consi deration it nust be renenbered that it is not
wi t hin human powers to foresee the nanifold sets of
facts which may arise, and, even if it were, it is not
possible to provide for themin ternms free fromal
anbiguity. The English | anguage is not an instrunent
of mathematical precision. Qur literature would be
much the poorer if it were. This is where the
draftsmen of Acts of Parlianment have often been
unfairly criticized. A judge, believing hinmself to be
fettered by the supposed rule that he nust | ook to the
| anguage and nothing else, |anents that the
draftsmen have not provided for this or that, or have
been guilty of some or other anmbiguity. It would
certainly save the judges trouble if Acts of
Parliament were drafted with divine prescience and
perfect clarity. In the absence of it, when a defect
appears a judge cannot sinply fold his hands and
bl ame the draftsman. He nust set to work on the
constructive task of finding the intention of
Parliament, and he must do this not only fromthe
| anguage of the statute, but also froma consideration
of the social conditions which gave rise to it and of
the mischief which it was passed to renedy, and
then he nust supplenment the witten word so as to
give "force and life" to the intention of the |egislature."

23. This is an objective statenment of |law that in changing world. it
is difficult to foresee future contingencies but if such contingency has
not been anticipated then can a Court sit in to make it good. In the
present case it is true that the contingency which has arisen i.e. the

i ncumbent who has been appoi nted being a statutory appoi ntment or

saddled with investigation for his past conduct. Can this be nade a

good ground for cutting short his tenure?

24. Qur attention was also invited to a decision of this Court
in Standard Chartered Bank & Ors. v. Directorate of Enforcenment &

Os. [ (2005) 4 SCC 530]. In this case the question was whether any
conpany or corporation being a juristic entity be prosecuted for
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of fence for which mandatory inprisonment and fine is provided. The
nmajority took the view overruling the earlier judgnment in Velliappa
Textiles [(2003) 11 SCC 405] that the conpany can be prosecuted

and sentence of fine inposed and nay not be sent for inprisonment.

The question was whether this should be left for the Legislature to
correct it or Court should step in and their Lordships steered of clear
the controversy by overruling the earlier judgnent in Vellappa

Textiles that the conmpany can be prosecuted and sentence of fine

can be inposed. In that case, their Lordships observed as follows :

" Hence it is not open to the court remnedy
an irretrievable | egislative error by resort to the
theory of presumed intention of the legislature. W
do not subscribe to the view of Denning, L.J., that
"judicial heroics" were warranted to cope with the
difficulties arising in statutory interpretation. |If by
upholding Vellappa it would be inpossible to
prosecute a nunber of offenders in several statutes
where strict liability has been inposed by the statute,
then so be it. Judicial function is limted to finding
solutions w thin specified paraneters. Anything nore
than that would be "judicial heroics" and "naked
usur pation of |egislative function". "

25. Therefore, 'the Constitution Bench of this Court has not

followed the judicial dictumlaid down by Lord Denning, J. in Seaford
Court Estates, Ltd. (supra). M.CGupta, |earned Senior Counsel for the
respondent submitted that the mandate of |egislature is very clear as
contained in Section 6. Therefore, there is no |lacunae left in the
statute. In support of his submission, M.Gupta invited our attention

to a decision of this Court in Mthai Verghese & Ors. (supra). Their
Lordshi ps held that the Court can nerely interpret a provision so as to
make explicit the intention of the legislature. It cannot rewite, recast
or redesign the provisions since the power to | egislate has not been
conferred on the court. Their Lordships further observed that the

Court should make a purposeful interpretation so as to 'effectuate the
intention of the legislature and not a purposel ess one in order to
"defeat’ the intention of the legislators wholly or in/'part.- Qur attention
was also invited to a decision of this Court in -Union of India & Anr. v.
Deoki Nandan Aggarwal [ 1992 Supp. (1) SCC 323]. In_ this case,

their Lordshi ps have observed that there is a linited scope of judicia
activismand in exercise of judicial activismthe Court cannot adopt or
resort to legislative function and the Court cannot supply the om ssion

of the statute.

26. Qur attention was also invited to adecision of this Court
in Padma Sundara Rao (Dead) & O's. v. State of T.N. & O's. [(2002)

3 SCC 533]. Their Lordships held that casus om ssus cannot be

supplied by the Court. The provisions of the statute have to be read

as a whole and in its context. Wen |anguage of the provision is plain
and unanbi guous the question of supplying casus onissus does not

arise. The Court can interpret a | aw but cannot |egislate. Therefore,
the submi ssion of |earned Addl. Solicitor General that since the
contingency which has arisen in the present case was not foreseen

by the draftsnen or by the Parlianment, therefore, the casus omn ssus

may be supplied by this Court i.e. since the incunbent has been

facing the charge, his tenure should be cut short. W regret we

cannot cure the lacunae by exercising the power under Article 142 of
the Constitution and uphold the order of term nation especially when
such contingency has not been nade a ground for disqualification for

hol ding the post. Therefore, the subm ssion of |earned Addl. Solicitor
CGeneral cannot be accept ed.

27. Learned Addl. Solicitor Ceneral next subnitted that the
appoi nt nent of the respondent was purely on deputation basis and
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since the deputation period has been term nated and the appointing
authority has full right to term nate his deputation. Therefore, the
respondent can be sent back to his parent departnent i.e. the State

of Uttar Pradesh. W regret to say that this appointnment of the
respondent cannot be said to be purely an appoi ntnent on deputation
basis. Strictly speaking, it is not a deputation post because the

i ncunbent has been sel ected under the Act and he has not cone on
deputati on as such though | oosely it can be said to be on deputation

in the sense that since the incunbent holds his lien in the State of
Uttar Pradesh and the State of Uttar Pradesh has permitted himto

join the post for a fixed period of four years or till he attains the age of
superannuation i.e. sixty years. Since the respondent holds a lien in
the State of U P. therefore, to sonme extent he can be said to be on
deputation but it is not in the sense of deputation as in the case of an
all India Service person who is sent on deputation to the Centra
Government or to other organization. It is an independent selection
under the statute and the State of U P. has pernitted the respondent

to join his assignment as he holds a lien and after conpletion of the
period of four years he will cone back to the State till he attains the
age of superannuation. |f the incunbent was to retire within the

peri od of four-years perhaps it would not have been necessary to

have nmoved the State of U P. for its permssion to join this

assignment. Even after expiry of four years the respondent is |eft

with some period of service. Therefore, formal perm ssion was

sought fromthe State of U P. to permt the incunbent to join the post
for a fixed term Therefore, it is the permssion by the State of UP. to
join the post and in case the incunbent comes back he can join the
service under the State of U P.. Therefore, it is alnost like a

perm ssion and not in strict terns of deputation but |oosely it can be
termed as deputation.  This is not the situation when the period of
deputation can be cut short and the incunmbent can be sent back to

his parent department i.e. the State of ‘U P. unlike the officers of an al
I ndia service. This appointnment is for a fixed tenure after due

sel ection under the Act. Therefore, this kind of deputation stands on

an entirely different category. ~However, |earned Addl. Solicitor

General tried to justify that a person who is sent on deputation has no
right to continue in the post and his period of deputation can be cut
short and he may be repatriated back to his parent ‘departnent.

28. In this connection, —our attention was invited to a decision
of this Court in Prasar Bharti & Ors. v. Amarjeet Singh & Os. [ JT
2007 (3) SC 89]. This is entirely a different case. In-this case when
the Prasar Bharati (Broadcasting Corporation of India) Act, 1990 was

i ncorporated, certain enployees who were working inthe Al India

Radi o their services were taken in the Corporation . |Ln that context,
their Lordshi ps nade a distinction on deputation and transfer,

Deput ati on only connotes service outside the cadre or outside the

parent department in which an enpl oyee is serving. Therefore, so far

as this case is concerned, those persons who were put on deputation

with the Prasar Bharati, in that context their Lordships held that those
persons will be treated on deputation and their service conditions wll
be governed by the principle of deputation. Their Lordshi ps observed

as follows :

" We do not find that the action taken by the
appel l ants herein in transferring the respondents is
in any way arbitrary or irrational."

Therefore, this case does not provide any useful assistance to us.

29. Qur attention was invited to a decision of this Court in the
case of Umapati Choudhary v. State of Bihar & Anr. [ (1999) 4 SCC

659]. In this case, this Court held that an incunbent who is on

deput ation, can be repatriated back to his parent departnment and

such order cannot be said to be bad.
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30. Qur attention was invited to a decision of this Court in
Union of India v. Agya Ram [(1977) 1 SCC 130]. In this case an

enpl oyee under the State of Governnment was sent on deputation to

the O fice of Regional Settlenent Oficer and he was repatriated back

to his parent substantive post without any notice. Their Lordships

held that it did not amount to termination. This case is distinguishing
on its facts i.e. a person sent on deputation to another depart nent
therefore, the deputationist has no right and he can always be
repatriated to his parent departnent.

31. Learned Addl. Solicitor General next invited our attention
to a decision of this Court in Jai Jai Rem& Os. v. U P. State Road
Transport Corporation, Lucknow & Ors. [ (1996) 4 SCC 727 ]. In that

case their Lordships observed that the incunbents were on

deputation to foreign service and during the period of deputation to
the U P. State Road Transport Corporation their services were

term nated. In that context, their Lordships held that since they were
Cover nment. servants and were on deputation with the Corporation,

the U P. Fundamental Rules 9 (7-B) would be applicable. Therefore,
they will be deened to be the Governnment servants irrespective of

the fact that they were on deputation with the Corporation. This case
has no rel evance so far as the present controversy is concerned.

32. Qur ‘attention was invited to a decision of this Court in
El ecti on Commi ssion of India v. State Bank of India Staff Association
Local Head O fice Unit, Patna & Ors. [ 1995 Supp. (2) SCC 13 ]. This

was a case where the District Election Oficer had requisitioned the
services of the enpl oyees of the State Bank of India for conducting

el ection. Their Lordships after interpreting clause (6) of Article 324 of
the Constitution held that the order of the District Election Oficer
requi sitioning the services of the enployees of the State Bank of

India for election duty is not sustainable and accordi ngly quashed

the sane. This case is of no rel evance so far as the present
controversy i s concerned.

33. Qur attention was also invited to a decision of this Court
in Union of India through Govt. of Pondicherry & Anr. v. V.

Ramakri shnan & Ors. [ (2005) 8 SCC 394 1. |In this  case an

i ncumbent was on deputation and he was repatriated back fromhis
deputation to his parent departnment. Their Lordshi ps observed that if

the incunbent is on deputation he can al ways be sent back to his

parent departnment and there is no malice. Therefore, this case is of

no assistance so far as the present controversy is concerned.

34. Lastly, learned Additional Solicitor General subnitted that
Article 142 of the Constitution should be exercised in the present

case as there is no such provision for the contingency whi ch has

arisen in the matter and the termnation of the respondent shoul d be
upheld. In this connection, our attention was invited to a decision of
this Court in Suprene Court Bar Association v. Union of India & Anr.
[(1998) 4 SCC 409 ]. This was a case where their Lordships

exerci sed the inherent power under Article 142 of the Constitution

The Constitution Bench held that this Court in exercise of power

under Article 142 of the Constitution cannot ignore any substantive
statutory provision dealing with the subject. It is a residuary power,
suppl enentary and conpl enentary to the powers specifically

conferred on the Suprenme Court by statutes in order to do conplete
justice between the parties wherever it is just and equitable to do so.
It is only intended to prevent any obstruction to the stream of justice.
None of such contingencies exists in the present case so as to

i nvoke the power under Article 142 of the Constitution. This case
stands reaffirned in Textile Labour Association & Anr. v. Oficial

Li quidator & Anr. [ (2004) 9 SCC 741].

35. Qur attention was invited to a decision of this Court in
M C. Mehta v. Kamal Nath & O's. [ (2000) 6 SCC 213 ]. In this case,
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their Lordships held that power under Article 142 of the Constitution
cannot be exercised by the Suprene Court where issue can be

settled only through substantive provisions of the statute. Therefore,
there is no occasion for us to exercise power under Article 142 of the
Constitution.

36. Learned Addl. Solicitor General invited our attention to a
decision of this Court in Secretary, Mnistry of Information and
Broadcasting v. Genini TV (P) Ltd & O's. [ (2004) 5 SCC 714]. This

was a case in which Election Conmission of India was directed to

suggest the nmodalities as regards the advertisenments to be tel ecast

on el ectronic nmedia by cable operators and tel evision channels. This

was after review ng the provisions of the Representation of People

Act, 1951; Cabl e Tel evi sion Networks (Regulation ) Act, 1995 and

Cabl e Tel evision Networks Rules, 1994; this Court issued certain
directions under Article 142 of the Constitution. This case has hardly

any relevance so far as the present case is concerned.

37. As a result of our above discussion, we are of opinion that
the view taken by the H gh Court of Delhi is correct and there is no
ground to interfere with the sanme. Consequently, the appeal is

di smi ssed. . The respondent be restored back in his post and he shal

be paid all his dues which are payable to himin accordance with |aw
There woul d be no order as to costs.




