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CASE NO. :

Appeal (civil) 5295 of 2006

PETI TI ONER

Ms. Sienens Ltd. ... Appel | ant
RESPONDENT:

State of Maharashtra & O's. ... Respondents

DATE OF JUDGVENT: 01/12/2006

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 15691 of 2005)

S.B. Sinha, J.
Leave granted.

Whet her the Hi gh Court in exercise of its jurisdiction under Article
226 of the Constitution of India would interfere with a demand directing
paynment of cess is in question in this appeal which arises out of a judgnent
and order dated 8.07.2005 passed by a Division Bench of the H gh Court of
Judi cature at Bonbay in Wit Petition No. 4338 of 2005.

The appellant is a multi |ocation conpany. It has a factory and
godown at Kalwe. It pays cess for the goods supplied fromthe said factory
in ternms of the provisions of the Bonbay Provincial Minicipal Corporation
Act, 1949. It also owns a factory at Aurangabad. Its office is at Kharghar

The said factory at Aurangabad and the office at Kharghar are outside the
jurisdiction of the city limts of Navi Munbai and, thus, outside the
territorial jurisdiction of the Bonbay Minicipal Corporation. Supplies are
nmade to dealers directly fromthe appellant’s factory situated at Aurangabad
and office at Kharghar. However, the establishnment of the appellant at

Kal we was directed to pay taxes, although according to it, no jurisdictiona
fact exists therefor.

The demand was nmde termng the same as a show cause notice. It
appears that in course of routine investigation, sone vendors had made
certain conplaints as regards the transactions of goods fromthe appellant’s
factory at Kalwa. The appellant nmade its representation on recei pt of the
said purported demand. Oral and witten submissions were al so made on
2. 05.2005 and 10.06. 2005 stating that the appellant had neither been
receiving any goods within the local Iimts of Respondent No. 2 nor was it
an inporter in respect of the goods directly sold fromits Aurangabad factory
or fromits sub-vendors’ nanufacturing preni ses and, therefore, they were
not liable to pay any cess thereupon

By reason of a purported show cause notice, the appellant was
directed to nake paynent of cess with interest i mediately in respect of the
purported supplies nmade to Navi Munbai parties right from 1.06.1996. It
was, however, stated:

"You are also requested to attend at above
address at 11.00 a.m on 4.7.05 hearing. | am
encl osing herewith the photocopies of the bhills
rai sed by Aurangabad Danman di visions to the Navi
Munbai Vendees."
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A wit petition was filed by the appellant herein questioning the said
purported notice. By reason of the inpugned order, the Hi gh Court refused
to exercise its jurisdiction under Article 226 of the Constitution of India
stating:

"Chall enge is to a show cause notice issued by the
Cor por ati on demandi ng certain paynent of cess on
the val ue of goods inported from Aurangabad and
Daman. Petitioners may file their reply to the
show cause notice and produce the rel evant
docunents within two weeks. |In case the order is
adverse to the petitioner no recovery shall be made
for a period of four weeks fromthe date of service
of the order on the petitioner."

Before this Court a counter affidavit has been fil ed wherein although
inter alia it was contended that the said show cause notice cannot be termed
as an order determning the rights and obligations of the parties, it has
cl early been stated:

"l say that the show cause notice dated
22.6. 2005 at Annexure P-2 to the Special Leave
Petition indicates that the Respondent No. 2
Cor porati on has been deprived of |awful recovery
of Cess on the said goods inmported within the
jurisdiction of the Respondent Corporation. | say
that such evasion of Cess is in huge anpunts and it
is perfectly within the rights of the respondent
Corporation to call upon all the parties involved in
the transactions to arrive at the exact finding of

fact. | say that for arriving at the finding of fact
with regard to the said inports there are nmany
facts which need to be taken into account. | say

that such factual aspects include : which is the
party which has inmported the goods wthin the
jurisdictional limts of the respondent Corporation
what is the nature of contract between the seller
and the said inmporter of goods, is there any
nmechani sm used by the parties to  avoid paynent

of Cess on the said inmport of goods, what is the
extent of Cess that is evaded as a result of such
mechani sm and who ultimately can be held
responsi bl e both for the purposes of recovery as
al so for the purpose of penalty\005"

It was further asserted:

"\ 0051 say that it is well known that under the
Bonbay Provincial Minicipal Corporation (Cess
on Entry of Goods) Rul es 1996 goods purchased
fromregistered dealers are not subject to Cess. |
say that in this view of the fact the entire nature of
the transactions, to which the petitioner also was
party, need to be exam ned and scrutinized from
the perspective of recovery of cess and
identification of liability. | say that if the
petitioner has directly or indirectly supplied the
goods the petitioner itself nust conme forward to
cooperate with the respondent Corporation to
enable it to discharge its duties prescribed under
the B.P.MC. (Cess on Entry of Goods) Rules,
1996 read with B.P.MC. Act 1949\ 005"
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The question as to whether jurisdictional fact existed for issuance of
the said notice order passed by the respondent was in question in the said
wit petition.

Al though ordinarily a wit court may not exercise its discretionary
jurisdiction in entertaining a wit petition questioning a notice to show cause
unl ess the sane inter alia appears to have been wi thout jurisdiction as has
been held by this Court in sonme decisions including State of Utar Pradesh v.
Brahm Datt Sharnma and Anr. AIR 1987 SC 943, Special Director and
Anot her v. Mhd. Ghul am Ghouse and Anot her, (2004) 3 SCC 440 and
Uni on of India and Another v. Kunisetty Satyanarayana, 2006 (12) SCALE
262], but the question herein has to be considered froma different angle, viz,
when a notice is issued with pre-neditation, a wit petition would be
mai ntai nable. In such an event, even if the courts directs the statutory
authority to hear the matter afresh, ordinarily such hearing would not yield
any fruitful purpose [See K'I. Shephard and Others v. Union of India and
O hers (1987) 4 SCC 431 : AIR 1988 SC 686]. It is evident in the instant
case that the respondent has clearly made up its mind. It explicitly said so
both in the counter affidavit as also in its purported show cause.

The said principlehas been followed by this Court in V.C. Banaras
H ndu University and Ors. v. Shrikant [2006 (6) SCALE 66], stating:

"The Vice Chancel |l or appears to have made

up his mind to i npose the punishment of disn ssa
on the Respondent herein. A post decisiona
hearing given by the Hi gh Court was illusory-in
this case.

In K I. Shephard & Ors. _etc. etec. v. Union
of India & Ors. [AIR 1988 SC 686], this Court
hel d :

"\ 005It is common experience that once a

deci si on has been taken, there is tendency to
uphold it and a representation may not really yield
any fruitful purpose.”

[ See al so Shri Shekhar Ghosh v. Union of India & Anr. 2006 (11)
SCALE 363 and Raj esh Kumar & O's. v. D.C1.T. & Os. 2006 (11) SCALE
409]

A bare perusal of the order inpugned before the H gh Court as al so
the statenments made before us in the counter affidavit filed by the
respondents, we are satisfied that the statutory authority has already applied
its mind and has formed an opinion as regards the liability or ‘otherw se of
the appellant. |If in passing the order the respondent has al ready determ ned
the liability of the appellant and the only question which remains for its
consideration is quantification thereof, the sanme does not remain in the
real m of a show cause notice. The wit petition, in our opinion, was
mai nt ai nabl e.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is-allowed and the
matter is remitted to the H gh Court for its consideration afresh on its own
merits. No costs.




