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ACT:

Legi sl ative Conpetence-Validity  of enactment-Control of
Sound Amplifiers -Pith and substance of |egislation-A ner
(Sound Anplifiers Control) Act, 1952 (A mer 3 of 1953), s.
3-Governnent of Part C States Act, 1951 (49 of 1951), S
21-Constitution of India, Sch. WV, List 1, Entry 31, List
11, Entries 1, 6.

HEADNOTE:

The A ner (Sound Anplifiers Control) Act, 1952, was enacted
by the A mer Legislative Assenbly which, by S 21 O the
Governnment of Part C States Act, 1951, was enmpowered to make
laws for the whole or any part of the State with respect” to
any of the matters enunerated in the State List or in the
Concurrent List. The respondents were prosecuted under S. 3
O the Act for breach of the conditions. of the permt
granted for the use of sound anplifiers. On a reference
under s. 432 of the Code of Crimnal’ Procedure, the
judicial Comm ssioner of Ajmer held that the Act fell within
Entry NO. 31 of the Union List and not within Entry No. 6 of
the State List as was clained by the State, and, therefore,
was ultra vires the State Legislature.

Hel d, that the pith and substance of the inmpugned Act was
the control of the use of anplifiers in the interests of
heal th and also tranquillity and thus the Act was
substantially within the powers conferred by Entry No. 6 and
conceivably Entry No 1 of the State List, and did not fall
within Entry No. 31 of the Union List, even though the
anplifier, the use of which is regulated and controlled, is
an appar at us f or br oadcasti ng or conmuni cat i on.
Accordingly, the Act was intra vires the State Legislature.
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CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No. 1 of
1955.

Appeal fromthe judgnent and order dated Cctober 13, 1954,
of the former Judicial Commissioner’s Court, Ajmer, in
Crimnal Reference No. 31 of 1954.

H J. Umigar and T. M Sen, for the appellant.

The respondents did not appear.

1958. Decenber 16. The Judgnment of the Court was delivered
by

HI DAYATULLAH, J.-This appeal was preferred by the State of
Ajmer, but after reorganisation the b of States, the State
of Rajasthan stands substituted for the former State. It
was filed against the decision of the Judicial Conm ssioner
of Ajmer, who certified the case as fit for appeal to this
Court under Art. 132 of ‘the Constitution.

The Ajmer Legislative Assenbly enacted the Ajmer (Sound
Amplifiers Control) Act, 1952 (A mer 3 of 1953),
(hereinafter called the Act) which received the assent of
the President on March 9, 1953 This Act was successfully
i mpugned " by the respondents before the Ilearned Judicia

Conmi ssi oner, —who held that it was in excess of the powers
conferred on the State Legislature under s. 21 of the
CGovernment of Part C States Act, 1951 (49 of 1951) and,
therefore, ultra vires the State Legislature.

The respondents (who were absent at 'the hearing) were
prosecuted under S. 3 of the Act for breach of the first two
conditions of the permt granted to the first respondent, to
use sound anplifiers on My 15 and 16, 1954. These
amplifiers, it was alleged against them were so tuned as to
be audi bl e beyond 30 yards (condition No. 1) and were pl aced
at a height of nore than 6 feet fromthe ground  (condition
No. 2). The second respondent was at the time of the
breach, operating the sound anmplifiers for the Sammel an, for
whi ch perm ssion was obt ai ned.

On a reference wunder s. 432 of the Code of Crimna

Procedure, the Judicial Conm ssioner of A nmer held that the
pith and substance of the Act fell wthin
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Entry No. 31 of the Union List and not within Entry No. 6 of
the State List, as was claimed by the State.

Under Art. 246(4) of the Constitution, Parliament had power
to meke laws for any Part of the territory of India not
i ncl uded in Part A or B of t he First Schedul e,

notw t hstandi ng that such natter was a natter enunerated in
the State List. Section 21 of the Government of ~Part C
States Act, 1951, enacted:

" (1) Subject to the provisions of this Act, thel Legislative
Assenbly of a State, may undertake | aws for the whol e or any
part of the State wth respect to any of the nmatters
enunerated in the State List or in the Concurrent List),

(2) Nothing in subsection ( 1) shall derogate from the
power conferred on Parlianent by the Constitution to  make
laws with respect to any matter for a State or any part
t her eof . "

Under these provisions, the |egislative competence of the
State Legislature was confined to the two Lists other than

the Union List. |If, therefore, the subjectmatter of the Act
falls substantially within an Entry in the Union List, the
Act nmust be declared to be unconstitutional, but it is
otherwise, if it falls substantially within the other two

lists, since prima facie there is no question of repugnancy
to a central statute or of an " occupied field".

The rival Entries considered by the Judicial Comi ssioner
read as foll ows:
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Entry No. 31 of Post and Tel egraphs; Tel ephones, wire-

the Union List. | ess, broadcasting and other |ike forns
of communi cati on.

Entry No. 6 of Public health and sanitation; hospita-

the State List. I s and di spensari es.

The attention of the | earned Judicial Conm ssioner was
apparently not drawn to Entry No. 1 of the State List, which
is to the follow ng effect:

Entry No. 1 of Public order(but not including the use
the State List. of naval,nmilitary or air forces of the
Union in aid of civil power.)

907

Shri H J. Unrigar relied upon the last Entry either alone,
or in conbination with Entry No. 6 of the State, List, and
we are of opinion that he was entitled to do so.

After the dictumof Lord Selborne in Queen v. Burah (1),
oft-quoted and applied, it rmust-be held as settled that the
| egislatures in our  Country possess plenary powers of
| egi sl ati on. This  is so even after the division of
| egi sl ative  powers, subject to this that the suprenacy of
the legislatures is confined to the topics nmentioned as
Entries in the Lists conferring respectively powers on them
These Entries, it has been ruled on many an occasi on, though
meant to be nutual ly exclusive are sometinmes not really so
They occasionally overlap, and are to be regarded as enune-
ratio sinplex of broad categories. Were in an organic
i nstrument such enunerated powers of 1 egislation exist and
there is a conflict between rival Lists, it is necessary to
exam ne the impugned legislationinits pith and substance,
and only if that pith and substance falls substantially
within an Entry or Entries conferring |egislative power, is
the legislation valid, a slight transgression upon a riva
Li st, notwi thstanding. This was |aid down by Gwer, C J.,
in Subramanyam Chettiar v. Mthuswany Goundan (2), 'in the
fol |l owi ng words:

" It nust inevitably happen from tine to tine t hat
| egi sl ation, though purporting to/deal with a subject in one
list, touches also on a subject in another list,  and the
different provisions of the enactnent may be so closely
intertwined that blind adherence to a strictly verba
interpretation would result in a large nunber of  statutes
bei ng decl ared invalid because the | egislature enacting them
may appear to have legislated in a forbidden sphere. Hence
the rule which has been evolved by the Judicial Conmttee
whereby the inpugned statute is examined to ascertain its
"pith and substance’, or its "true nature and character’
for the purpose of determ ning whether it 1is JIlegislation
with respect to matters in this list or in that.”

This dictum was expressly approved and applied by the
Judicial Committee in Prafulla Kumar Mikherjee

(1) (1878) 3 App. Cas. 889.

(2) [1940] F.C.R 188, 201.
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v. Bank of Commerce, Ltd., Khulna (1), and the sane view has
been expressed by this Court on nore than one occasion. It

is equally well-settled that the power to legislate on a
topic of legislation carries with it the power to legislate
on an ancillary matter which can be said to be reasonably
i ncluded in the power given.

It becones, therefore, necessary to exam ne closely how the
Act is constructed and what it provides. The Act in its
preanbl e expresses the intent as the control of the use’ of
sound anplifiers. The first section deals with the title,
the extent, the commencenent and the interpretation of the
Act . It does not unfold its pith and substance. The | ast
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two sections provide for penalty for unauthorised use of
sound anplifiers and the power of police officers to arrest
wi t hout ",arrant. They st and or fall with t he
constitutionality or otherwi se of the second section, which
contai ns the essence of the |egislation.

That section prohibits the use in any place, whether public
or otherwise, of any sound anplifier except at tinmes and
pl aces and subject to such conditions as may be all owed, by
order in witing either generally or in any case or class of
cases by a police officer not below the rank of an
i nspector, but it excludes the use in a place other than a
public place, of a sound anplifier which is a conmponent part
of a wireless apparatus duly licensed under any law for the
time being in force. 1In the explanation which is added,
"public place’ is defined as a place (including a road,
street or way, whether a thoroughfare or not or a |anding
place) to which the public are granted access or have a
right to resort or over which they have a right to pass.

The gist of the prohibition is the use’ of an external sound
anplifier. not a conponent part of  a wreless apparatus,
whet her in_a public place or otherwise, wthout the sanction
in witing of the designated authority and in disregard of
the conditions inposed onthe use thereof. It does not
prohibit the use in a place other than a public place of a
sound anplifier which is a conponent part of a wreless
appar at us.

(1) (1947) L.R 74 |.A 23.
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There can be little doubt that the growi ng nuisance of
bl ari ng | oud- speakers powered by anplifiers of great output
needed control, and the short question is whether this
salutary neasure can be said to fall within one or nore of
the Entries in the State List. It nust be adnmtted that

anplifiers are instrunents of broadcasting and even of
conmuni cation, and in that view of the matter, they fal
within Entry 31 of the Union List. ~The manufacture, or the
licensing of anplifiers or the control of their ownership or
possession, including the regulating of the trade” in such
apparatus is one matter, but the control of the ’'use  of
such apparatus though legitimtely owned and possessed, to
the detrinent of tranquillity, health and confort of others
is quite another. It cannot be said that public health does
not demand control of the use of such apparatus by day or by
night, or in the vicinity of hospitals or schools, or
offices or habited localities. The power to legislate in
relation to public health includes the power to regulate the
use of anplifiers as producers of |oud noi ses when the right
of such wuser, by the disregard of the confort of and
obligation to others, energes as a nmanifest nuisance to
them Nor is it any valid argunment to say that the pith and
substance of the Act falls within Entry 31 of the Union
Li st, because other |oud noises, the result of sone @ other
i nstruments, etc., are not equal |y control | ed and
pr ohi bi t ed.

The pith and substance of the inmpugned Act is the control of
the wuse of anplifiers in the interests of health and also
tranquillity, and thus falls substantially (if not wholly)
within the powers conferred to preserve, regulate and
promote them and does not so fall within the Entry in the
Union List, even though the anmplifier, the use of which is
regul ated and controlled is an apparatus for broadcasting or
conmuni cation. As Latham C. J., pointed out in Bank of New
South WAl es v. The Commonweal th (1):

" A power to make laws 'with respect to' a subjectmatter is
a power to make laws which in reality and substance are | aws
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upon the subject-matter. It is not

(1) (1948) 76 C.L.R 1, 186.
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enough that a law should refer to the subject-matter or
apply to the subject-matter: for exanple, inconetax |aws

apply to clergymen and to hotel -keepers as nenbers of the
public; but no one would describe an inconme-tax |law as
being, for that reason, a lawwith respect to clergynen or
hot el - keepers. Building regulations apply to buildings
erected for or by banks; but such regulations could not
properly be described as laws with respect to banks or
banki ng. "

On a view of the Act as a whole, we think that the substance
of the legislation is within the powers conferred by Entry
No. 6 and conceivably Entry No. 1 of the State List" and it
does not -purport to encroach upon the field of Entry No.
31, though it incidentally touches upon a matter provided
there. ~The end and purpose of the legislation furnishes the
key to connect it with the State List. Qur attention was
not drawn to any enactnent under Entry No. 31 of the Union
Li st by which the ownership and possession of anplifiers was
burdened with any such regulation or control, and there
being thus no question of repugnancy or of an occupied
field, we have no hesitation in holding that the Act is
fully covered by the first cited Entry and conceivably the
other in the State List.

The Judicial Commissioner’s order, with respect, cannot be
upheld, and it must be set aside. W allow the appeal and
reverse the decision, and we declare the Act. in all its
parts to be intra vires the State Legislature. As the
matter is four years old we do not order a retrial. and we
record that the State does not, as a result of the reversa
of the decision wunder appeal, propose to prosecute the
respondents, and that a statement to this effect was rmade
before us at the hearing.

Appeal al | owed.
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