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ACT:

Guj ar at Vacant Lands in Uban Area (Prohibition of
Alienation) Act, /1972--Constitutionality-If violative of
article 14, Constitution of India.

HEADNOTE:

The G@ujarat Vacant Lands in Uban Area (Prohibition of
Alienation) Act,, 1972 is enacted to prohibit the alienation
of certain vacant lands in urban areas in the State of
CGuj ar at . Section 2 of the Act enbodi esa declaration that
the Act is for giving effect to the policy of the 'State
towards securing the principles specific in clauses (b) and
(c) of article 39 of the Constitution. Section 4 prohibits
the alienation of vacant |and after the appointed day: It
however exenpts one plot of vacant |and owned by a person
not exceeding 1000 sg. metres and not forming part of a

conpact bl ock. The transfers in favour of the State
CGovernment, Central Government, |ocal’ authority, Governnent
conpany, statutory corporations and cooperative house

buil ding societies are al so exenpted. The State Governnent
has been enpowered by general or special order to exenpt any
area- or any alienation fromall or any of the provisions of
the Act. This is subject to the rules made by the State
CGover nment . Every order made by the State Government. and
the Collector exenpting any area or alienation from any of
the provisions of the Act is required to be laid before the
State Legislature. The Learned Counsel for the petitioner
conceded that in viewof the proclamation of energency
fundanental right guaranteed under Article 19 is ‘under
suspension. It was contended that the Act offended Article
14 and that the Act was not directly relatable to the object
of Article 39 (b) and (c) and, therefore, Article 31C could,
not protect it.

HELD : (i) It is not necessary to take recourse to Article
31C for upholding constitutional validity of the Act as, it
does not infringe equal protection of |aw guaranteed under
Article 14 of the Constitution. Urban area nmeans any area
which is conprised in the city or a nmunicipal Borough

Surroundi ng area not exceeding 16 kns. has to be fixed by a
notification of the State Governnent. By notifications linit
of 16 kms. has been fixed in case of big cities |like
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Ahmedabad, Baroda, etc. but lesser limts of distance have
been notified in case of snall nunicipal boroughs. Wen the
[imt of the distance outside the city or town area differed
from place to, place it was not necessary to fix the limt
of permissible area of transfer with reference to the value
of the land. It was neither feasible nor expedient to do so.
Fromthe permissible imt of transfer the area formng part
of the conpact block had to be excluded as it would have | ed
to nonopolisation and nmonoeuvrings by persons belonging to
the same fanmily unit.[668F, 672-B]

(ii) There is reasonable classification and there is a clear
nexus between the object of the Act and the classification

The Act has neither put unequals as equals nor has it
di scri m nated between equals. The object of the Act being to
prevent alienation of vacant lands it rightly excludes the
buil ding-lands fromits operation. Since the object of the
Act is to ultimately distribute ownership and control of the
material resources to subserve the comon good transfer in

favour of Governnent, Local Aut horiti es, Gover nnent
Conpanies and Statutory Corporations has been excluded.
Formati on of — Cooperative House Building Societies is

obviously a step for fulfilnment of the object of the Act.
The power of the State CGovernment to exenpt any area or any
alienation fromall ‘or any of the provisions of the Act is a
power which is to be exercised for the reasons to be
recorded and in furtherance of the object of the Act. The
guideline is to be found in the object of the Act. The order
of exenption to be nade by the Collector is only where the
land is to be wused for any educational, scientific,
industrial or comercial purposes. The exercise of the
power by the Collector is further controlled by providing an
appeal to the State Governnment. The orders are to be placed
before the State Legi slature which will act as a supervisory
of the orders of exenption nade by the State Governnent or
this Collector. [672D H|
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JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 467 of 1972.
Petition Under Article 32 of the Constitution of India.

B. Sen and R M Mehta, S. K Dholakia and R C. Bhati a,
for the petitioner.

L. N. Sinha, Solicitor CGeneral of India, G A -Shah and S.
P. Nayar, for the respondent.

The Judgrment of the Court was delivered by

UNTWALIA, J.-By this petition under Article (32 of the
Constitution of India the petitioner has challenged the
constitutional wvalidity ,of the Gujarat Vacant Lands in
Urban Areas (Prohibition of Alienation) Act, 1972,  Cujarat
Act No. 12 of 1972-hereinafter referred to as the Act on the
around that it violates the fundamental rights of the
petitioner gr ant ed under Arts. 14 and 19 of the
Consti tution. In the wit petition the petitioner clains
that he owns 9559 square yards ,of land situate in District
Bul sar, sub-district and Tal uka Navsari, village Kohil pore.
He intends to sell the said land but is unable to do so
because of the prohibition of alienation inmposed under the
Act .

M. B. Sen, learned counsel for the petitioner conceded, and
in ID,our opinion rightly, that since the Proclamation of
Emer gency is in operation under Article 358 of t he
Constitution, fundamental right guaranteed under Article 19
is under suspension and therefore the Act could not be
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assailed for infraction of Article 19 even if there be any.
Counsel, however, submtted that it does violate t he
guarantee of equal protection of the law and offends Article
14. In the Act under section 2 is enbodied a declaration
that the Act is for giving effect to the policy of the State
towards securing the principles specified in clauses (b) and
(c) of Article 39 of the Constitution and consequently
Article 31C woul d save the Act fromattack on account of the
infraction of Article 14. But it was subnmitted that the Act
is not directly relatable to the object of Article 39(b) and
(c) and hence Article 31C cannot protect it. In our opinion
it is not necessary in this case to take recourse to Article
31C for upholding the constitutional validity of the Act as
it does not infringe the equal protection of |aw guaranteed
under Article 14 of the Constitution.
Learned counsel for the petitioner endeavoured to make out
the following points for attacking the Act as bei ng
viol ative of Article 14.

(1) That the Iimt of Prohibition in respect

of “the area of the vacant land is the same

itrespective  of its situation and value thus

putting unequal s as equal s.

(2) That it does not apply to building | ands

and bui |l di ng areas have been left out.

(3) That there is discrimnation between the

permssible limt of alienation on the basis

of the irrational consideration of the area

forming part of a compact bl ock or not.

66 9
(4) That there'is no rational basis for not
appl ying the Act in respect of the alienation

of vacant in favour of the State, Govt., the
Central Covt., Local authorities, Govt .
conpani es, CGovt. Cor por ati ons or t he
Cooper ati ve House Buil ding Soci eti es.

(5) There is. no _-guideline provided in

section 7 of the Art for exercise of the power

of exenption.
Learned Solicitor General appearing for the respondent, the
State of CGujarat, submitted that none of the points urgea on
behal f of the ,petitioners has got any substance-and there
is no violation of the equal protection of —law guaranteed
under Article 14 of the Constitution.
We shal | first refer to and wherever —necessary
read sone of the relevant provisions of- the  Act. The
Preanbl e of the Act indicates that it is an Act to -prohibit
alienation of certain vacant lands in urban areas in the
State of CQujarat. The object of the Act is to prohibit
alienation of the vacant lands so that ultinmately the
ownership and control of the material resources of the
Conmunity nmay be so distributed as best to sub-serve the
conmon good and may prevent the concentration of wealth to
the common detrinent. It may be pointed ,out here that the
i mpugned Act is a tenporary one. Oiginally it was to
remain in force for one year but the period is being
extended from tine totine in order to enable the State
Legislature to pass the Urban Property Ceilings Act .
Prohibition of alienation by the Act is a preparatory
nmeasure for distribution of the material resources of the
conmmunity. The definition section of the Act is section 3.
Clause (b) defines "City" to nmean a City as constituted
under the Bonbay Provincial Minicipal Corporations Act,
1949. The definition of "Collector" includes certain other
officers also as mentioned in clause (c). It is necessary
to read clause (d) which defines the "conpact block"” to nean
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"any block of vacant land in an urban area exceeding one
thousand square netres in extent, (whether owned by one
person or jointly by nore than one person or owned in
contiguous parts separately by one or nore nenbers of a
famly wunit) and whether or not divided by a private road,

street, | ane, footway, passage or drain, natural or
artificial." Under clause (dd) "famly unit" nmeans an indi-
vidual, his or her spouse and their children." Cause (e)
defines "’ munici pal borough”" to mean "a municipal borough as
constituted or deermed to be constituted under the GCujarat
Muni cipalities Act, 1963." It is necessary to read clauses
(i) and (j) of section 3 .in full. (i) "urban area" neans--

(1) any area which is conprised for the tine
being in a City or a nunicipal borough and
also any such area in the vicinity thereof,
within ~a distance, not exceeding si xt een
kilonetres fromthe local limts of the City,
or as the case may be, of the nmunicipa
borough concerned, as the State Govt. may,
having regard to the extent of and the scope
for the urbani -
670
sation of that area or ot her rel evant
consi derations, by a notification in the
Oficial Gazette, specify in.this behal f; and
(2) any ot her area whi ch t he State
Gover nnent may, by  notification in the
Oficial Gazette declare to be an urban area.
havi ng regard to any project existing in that
area on the appointed day or having regard to
the possibility in the near future of any
project being established in that area where
any such project, in the opinion of the State
CGovernment, has led to or is likely to lead to
ur bani sati on of that area;
(j) "vacant land" -means land in an |urban
area, agricultural or non-agricultural, other
than |l and on which any buil ding has been'or is
being constructed in accordance with any |aw
regul ating such construction and the |and
appurtenant to such, building to the mninum
extent required under such law or under the
provi sions of the Bonbay; Town Pl anning Act,
1954 or any other corresponding |law for -the
time being in force’
Expl anation for the purposes of this clause
any | and which is vacant on the appointed day
shal | be "deenmed to be vacant | and,
notw t hstanding that the construction of/ 2 a
buil ding thereon has been comenced on or
after the said day."
Section 4 provides for prohibition of alienation etc. in
these terms (1) No person who owns any vacant |and shall, on
or after the appointed day, alienate such |and by way of
sale, gift, exchange (nortgage other than sinple.nortgage),
| ease or otherwi se, or effect a partition or create a trust
of such land’, and any alienation nade, or, partition
effected, or trust created in contravention of this section
shall be null and void
Provided that nothing in- this sub-section shall apply to
the alienation by any person of any one plot of vacant |and
owned by himnot exceeding one thousand square nmetres in
extent and not form ng part of a conpact block or to the
effecting of a partition or creation of a trust of any such
pl ot .
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(2) The provisions of sub-section (1) shall apply to any
sal e, partition or creation of trust, of vacant |and of any
person in execution of a decree or order of a civil court or
of any award or order of any other authority. Restrictions
on registration of docunents have been put in section 5.
Section 6(1) says that "Nothing in this Act shall apply to
any transfer of vacant |land by or in favour of-

(a) A State Governnent or the Centra

Covernment or local authority;,

671

(b) A CGovernment Conpany as defined in

section 617 of the Conpanies Act, 1956;

(c) a corporation established by or, under a

Central Provincial or State Act, which in

controll ed or managed by a State Governnment or

the Central Government;

(d) such cooperative house bui I di ng

societies established for the purpose of

providing housing accompdation to weaker

sections of people, as nmay be approved by the

State CGovernment in this behal f."
Sub-section (2) of section 6 makes a distinction in the
application of sub-section (2) of section:-4 in relation to
the execution of a decree or an order of a civil court in
favour of the Government or the |ocal authority. Under
subsection (1) of section 7 "the State Governnent, may, by a
general or special order in witing and for reasons to
recorded therein, exenpt any area or any alienation or other
transfer of any wvacant land from all or any of The
provisions of this Act." Under sub-section (2), to avoid any
hardshi p al so, the State Governnent may, if it considers it
necessary so to do, exenpt, by an order in witing, any
alienation or other transfer of any vacant land fromall or
any of the provisions of this Art. Subject to any  rules
that may be made in this behalf or to any general or special
orders of the State Governnent, the Collector has. @ been
aut hori sed under sub-section (3) ‘of section 7 by order in
witing, to exenpt any alienation or other transfer of any
vacant land fromthe Provisions of this Act in case the |and
is to be used for ;my educational, scientific, industrial or
commercial purpose or for such other purpose as may  be
prescri bed. "Prescribed" rmeans under clause (g) of the
third section "prescribed by rules made under this “Art.’,
The State Governnment has power under section 12 to nake the
rul es. Sub-section (4) enjoins that every order issued by
the State Governnent, under sub-sections (1) and (2) and by
the Coll ector under section 3 shall be laid before the State
Legi sl ature as soon as possible after its issue.! Alienation
etc. rmade on or after the 1st July, 1972 but before the
appoi nted day under the Act has al so been affected /under
section 8. Section 9 gives a right to appeal against the
order of the Collector under sub-section (3) of section 7 to
the State Governnent within the prescribed period and . in the
prescri bed manner. The jurisdiction of the Cvil Court —has
been barred under section 10. A penalty has been provided
under section 11. The act overrides other laws in view of
section 13.
It would be noticed that the urban- 'area means any area
which is conprised inthe City or a Minicipal Borough
Surroundi ng, distance of the Gty or nunicipal borough has
to,.be fixed by a notification of the State Governnment 'in
t he Oficial Gazette having regard to t he rel evant
consi derations. The maxi num di stance of such an area cannot
exceed sixteen kilometres. We were inforned at the Bar by,
t he | earned Solicitor General that notifications have been
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issued fixing the maximumlimt of 16 kilonmetres in case of
big cities |ike Ahnedabad, Baroda etc. but lesser linmts of
di stances have been notified in case of small nunicipa
boroughs. Under the proviso to sub-section (1) of
L319SupCl / 75
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section 4 a person is not_ prohibited from alienating one
plot of vacant |and owned by himnot exceeding 1000 sq.
netres provided it does not formpart of a conpact block
When the lint of the distance outside-the City or town area
differed fromplace to place it was not necessary to fix the
[imt of permissible area of transfer with reference to the
value of the land. It was neither feasible nor expedient to
do so. Fromthe permissible limt of transfer the area
formng part of the compact bl ock had to be excluded as it
woul d have | ed to mani pul ati ons and manoeuvrings by persons
belonging to the  sanme famly unit. The land bel onging
jointly to nmore than one person or owned in contiguous part
separately by one or nore nenbers of a famly wunit, which
unit is a narrowone as defined in clause (dd) of section 3,
conmes under the definition of compact block. Then only the
permissible linmt of transfer does not apply.

Excluding the Iand on which any building has been or is
bei ng constructed in accordance with any |aw regul ati ng such
construction and only the permssible linmt of the vacant
land appertaining to it is a reasonable classification
di stingui shing the vacant |and from the building | and. The
object of the act is'to prevent alienation of certain vacant
| ands and that being so it is rightly excluded the building
| ands fromits operation.

It is plain that the main object of the act being ultinmately
to distribute the ownership and control of  the materia
resources of the comunity as best to subserve the ' comon
good and to prevent concentration of wealth, a transfer in
favour of the Government, local authorities, Governnent
conpanies or Corporations had to be excluded as  such
transfer could not possibly defeat the object of the Act,
rather, it would give a fillip to it. Permtting ‘transfers
of wvacant lands in favour of Cooperative Housing Building
Societies is obviously a step for the fulfilnment ~of the
obj ect of the Act. The Act cannot be held to be
di scrimnatory on such grounds.

The power of the State Governnent under sub-section (1) of
section 7 to exenpt any area or any alienation or other
transfer of vacant land fromall or any of the provisions of
the Act is a power which is to be exercised for the reasons
to be recorded in the general or the special order and in
furtherance of the object of the Act. The guidelineis to
be found in the object of the act itself. The power ~ under
sub-section (2) has to be exercised by the State Governnent
for avoiding any hardship. There is sufficient “guideline
for exenption in case of hardship which will depend upon the
facts and circunmstances of each case. The order ;if
exenption to be made by the Collector can only be in a  case
wher e the land is to be wused for any educat i onal
scientific, industrial or comercial purposes. It has not
been left open to the Collector to decide for what other
purpose he can grant the exenption. Such other purpose can
be only that as may be prescribed by the State Government by
rul es made under section 12 of the Act. Sub-section (4) of
section 7 is a good safety valve. The State Legislature
will act as a Supervisor of the orders of exenption

673

made by the State Government or the Collector. The exercise
of the power of exenption by the Collector is further
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controlled by providing an appeal to the State Governnent
under section 9 of the Act.

In our opinion, therefore, there is no violation of the
equal protection of |aw guaranteed under Art. 14 of the
Constitution. Classifications are all reasonable and there
is a clear nexus between the object of the act and the
cl assifications. They have neither put unequals as equals
nor has discrimnated between equals.

In the result the wit petition fails and is disnmssed wth
costs.

P.H P. Petition dism ssed.
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