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PETI TI ONER
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Vs.
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STATE OF M P.

DATE OF JUDGVENT: 28/ 01/ 1999

BENCH
G B. Pattanai k, A P.Msra

JUDGVENT:

M sra, J.

The appellants have preferred the present appea
agai nst the judgnent dated 18th Decenber, 1997 of the MP.
Hi gh Court (Gnalior Bench) convicting themunder Section 302
read with Section /34 l.P.C However, - conviction and
sentence of the accused Mohan Singh under Section 25/27 of
the Arnms Act by the trial court was set aside. Earlier the
Trial Court convicted Mhan Singh (Appellant’' No.2.) wunder
Section 302 |.P.C. and under Section 25/27 of the Arns Act
and sentenced himto the inprisonment for |ife and one year
ri gorous i mprisonnent, respectively and convicted and
sentenced Ajay Singh, appellant No. 1, and Kailash,
appel l ant  No. 2, under Section 302/34 1.P.C to the
i mprisonnent for life. However, since Ajay Singh died
during the pendency of the appeal his appeal stood abated.

Admittedly both the conplai nant and the accused
persons are close relatives, as the deceased Bhagat = Singh
was the son of the conplainant, Ram Singh, (PW), who is the
real brother of the aforesaid accused Ajay Singh.. Both the
present appellants, nanely, Mbhan Singh and Kailash are the
sons of Ajay Singh.

In short, the prosecution case is that on26th April
1980 at about 9 AM accused Mhan Singh had beaten Mot
Chamar to which Veer Singh son of Ram Si ngh objected and had
enquired as to why he had beaten Mti Chanar. Thereafter
Mohan Singh stood up to beat himalso. On the sanme evening
at about 4 P.M accused Ajay Singh, Kailash Singh and one
Daul at Singh went to Gajar on the notor cycle and beat the
not her of Veer Singh, his brother Gajendra and his ' 'sister
Meena. Aj ay Singh and Daul at Si ngh were standing there and
were exhorting to kill. Ajay Singh had a pistol. On seeing
these they went out of the Dalan. Veer Singhs nother and
Gajendra Singh received injuries, Meena was slapped by
Kai | ash. Veer Singh thereafter asked Kalua to sleep at the
door and took his nother, brother and sister on tractor to
Vi di sha. He disclosed this fact to Bhagat Singh who
thereafter went to call his father Ram Singh from bazaar
Subsequently, Bhagat Singh and Ram Singh took neal and went
to Gajar on the nmotor cycle. They reached there at 10 P. M
On hearing the noise of the notor cycle the accused Mhan
Singh, Ajay Singh and Kailash cane out of their house and
went to the first floor. Kalua was sleeping in Dalan who
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al so cane out. Bhagat Singh on seeing the accused persons
asked them as to why they were harassing him and beaten

their Hali and nother. Being aggravated all the three
accused persons went to the second floor and fromthere to
the roof of the third floor. It is alleged thereafter Mhan

Singh fired fromhis gun on Bhagat Singh thrice as a result
of which he died on the spot. Thereafter Ram Si ngh, who was
present there, went to the chowkidar Bihari and told himthe
occurrence. Subsequently, Bihari went to the spot and saw
the body. He proceeded thereafter to the Police Station and
| odged a report in the nmorning of 27th April, 1980 at about

7 A M The report was prepared by Ajit Kumar Patil, PW11,
who was then the Station-in-Charge, Vidisha, who in turn
proceeded to the place of occurrence in village Gajar. He

prepared panchanana of ‘the dead body and took into custody
the pellets found -near the dead body. Sanple of bl ood
stained earth fromthere was also taken by him He also
prepared the site plan Ex.P.2. Al the three accused were
arrested 'on the same day. During investigation Mhan Singh
di scl osed about ~the .12 bore gun which he had kept inside
his Kotha, one enpty cartridge near the gun and also two
enpty cartridges (Memo Ex. P-6) . Mhan Singh took himto
his house and got recovered this .12 bore double barrel gun
made in Czechoslavia. ~Enpty cartridge of 12 bore gun and
two 12 bore enpty cartridges were also got recovered from
the drain. The recovered gun is article No.2.

The accused persons denied the charges. They said
that they have been falsely inmplicated on account of enmty
as Ram Si ngh and Veer Singh wanted to take their property.

It is also not in dispute that accused persons as wel |l
as the conplainant lived in the sane house, but separately.

Further, a year before the i nci dence there had been
partition between the brothers i-ncl udi ng Ram  Si ngh
conpl ai nant and accused Ajay Singh, relating to their
ancestral |and. The foll owi ng pedigree would reveal the
rel ati onship i nter se between the accused and the

conplainant famly which in turn will also reveal the notive
of comm ssion of the crinme. Ram Lal | Ajay Singh Ram Si ngh
Prat ap Si ngh Shanmbhoo Bhawani Kal yan (‘Accused) Conpl ai nant |
(dead) | (died issue less) | Sons (Adopted | |

| mmmmmmmmm e | | Veer Singh) Sarju Bai Wdow |

Mohan Kailash | | | Singh (Accused) | (Adopted
Prahlad) | (Accused) | | | |---------------------- | | Copa
Si ngh Jaswant Si ngh

| | | | Bhagat Singh (Deceased in occurrence) Prahalad Veer
Si ngh Gaj endra

The prosecution case is that the aforesaid Shanbhoo
Singh had died | eaving his wi dow Sarju Bai, who had adopted
Prahlad Singh S/ o Ram Singh, the conpl ai nant. Simlarly,
Veer Singh, PW10, another son of the conplainant was al so
adopted by another brother Pratap Singh. The aforesaid six
brothers inter se had about 1400-1450 bighas of land for
which the aforesaid partition took place. The conplai nant
al l eged that the accused Ajay Singh had given 250 bi ghas of
land to himand kept with himthe rest of the |land though he
was only entitled for 700 bighas of |land as Sarju Bai had
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adopted his son and she was living with him |In order to
prove the notive of conm ssion of the crime the prosecution
relied on the statenent of Veer Singh, PW10, who stated
that he was taken in adoption by Pratap Singh. On the day
of the incidence at 9 AM his servant Mdti Chamar was
beaten by Mhan Singh accused and was turned out. Wen he
went to Mohan Singh and enquired fromhimas to why he had
beaten Mdti Chamar, he stood up even to beat him He
further deposed that he heard the cries of his nother, Kala
Bai, his brother Gajendra and sister Meena. On the sane
evening at about 4 P.M when accused Ajay Singh, Kailash
and Daulat Singh came on the motor cycle, he actually saw
the accused-Kail ash, who was beating his nother, when A ay
Singh and Daulat Singh at that time were exhorting him to

beat . Thereafter they went out. This background clearly
expresses the grouse subsisting because of the partition
inter se between the conplainant and the accused, |eaving

themin tension in words and action. The days incidence at

9 AM and 4 P.M clearly expresses the outrage of the
accused. ‘party. ~The prosecution case is when Ram Si ngh, (PW
1), and deceased Bhagat Singh reached bel ow t he house of the
accused and conpl ai ned about their behaviour, as aforesaid,

further aggravated the tenseness, this background led to
conmi ssion of the crinme on the sane day resulting into
firing by Mhan Singh accused resulting into the death of

Bhagat Si ngh.

In this case there are two eye w tnesses Ram Si ngh, PW
1, the father of the deceased and Kal ua, PW 3.

Learned senior counsel for the appellants, Shri UR
Lalit, challenged the findings of the H gh Court and the
trial court, firstly, on the ground that since post ' nortem
report of Dr. G P. Tamarkar, PW4, shows bl ackening of the

skin on each of the i njuries recorded, belies t he
prosecution case that the accused fired on the deceased
Bhagat Singh fromthe roof of the third fl oor. Bl'ackeni ng

neans fired froma close range, not fromthe roof of the
third floor. Second, by recovery of two guns one 12 bore on
the pointing of Mhan Singh whichis article No.2  Another
.12 bore gun which turned out to be licensed in the nane of
Ram Singh recovered on the information of the conplainant
though from the Dalan of the accused Ajay Singh, which is
article No.l. Next point pressed was that there was not
sufficient light when the incidence is said to have taken
place, viz., at 11 P.M to recognise and confirmas to who
among the aforesaid three accused fired which resulted into
the death of Bhagat Singh. Lastly, but feebly submtted
that the F.1.R does not disclose the details of comm ssion
of the offence including the part played by each of the said
three accused persons. This led into inprovenent and
concoction of the prosecution story.

Learned counsel for the accused, M. Lalit, submtted
with vehenmence wth reference to the first point that the
alleged firing on the deceased Bhagat Singh by Mhan Singh
from the roof of the third floor is in conflict wth the
post nmorteminjuries recorded by Dr. D.P. Tanarkar, PW
For ready reference one of such recorded injury No.1 is
reproduced below. Fire armwound placed over right side of
chest (P. Torn) above (Rt) nipple, oval wound inverted
edges size 1.25 cm x 1 cm surrounding skin blackened
clotted blood was present around the wound. On expl osation
the wound was going fromright to left side obliquly. There
was ruptured of intercostal nuscle (Rt) side, plura, Right
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lung ruptured. The charra was stucked in thorasic wall |eft
side wunder the skin of the level of 6th rib in anterior
axiliring line producing an area of acheymas over skin where
it was | odged.

{ Emphasis supplied } The enphasis was, bl ackening of
skin clearly indicates that the firing was froma very cl ose
range which contradicts the prosecution case that the firing
by the accused-Mhan Singh was fromthe roof of the third
floor which could not be a firing froma close range. He
also referred to the deposition of the Doctor, PW, that by
bl ackeni ng of skin he nmeant deposition of the snbke. On the
other hand |earned Senior counsel, M. K N Shukla, for
the prosecution referred to the recording of the injury by
the same Doctor in the sane report through a diagram that
the shape of injury was oval which indicates that the
injuries nust have been caused from a hi gher pedestal. He
submts this corroborates wth the prosecution story as
accused i's said to have fired fromthe roof of the third
floor, i.e., fromthe higher plane to the deceased Bhagat
Si ngh who was standi ng down below on a Chabutra on a | ower
pl ane, along wth himwas his father Ram Singh, PW. The
guestion is how totest the veracity of the prosecution
story especially when it is with sone variance wth the
nedi cal evi dence. Mere variance of the prosecution story
with the medical evidence, in all cases, should not lead to
the conclusion, inevitably to reject the prosecution story.
Efforts should be nmade to find the truth, this is the very
object for which courts are created. To search it out, the
courts have been renoving chaff fromthe grain. It has to
di sperse the suspicious cloudand dust out the snear of dust
as all these things clog the very truth. So |ong chaff,
cloud and dust remains, the crimnals are clothed with this
protective layer to receive the benefit of doubt. So it is
a solemm duty of the courts, not to nerely conclude and
| eave the case the nonent suspicions are created. I't is
onerous duty of the court, within permssible limt to find
out the truth. It neans, on one hand no innocent man shoul d
be punished but on the other —hand to see  no /person
conmitting an offence should get scot free. If in spite of
such effort suspicion is not dissolved, it remains wit _at
| arge, benefit of doubt has to be credited to the accused.
For this, one has to conprehend the totality of the facts
and the circunstances as spelled out through the evidence,
depending on the facts of each case ~by testing the
credibility of eye witnesses including the nedical evidence,
of course after excluding that parts of the evidence which
are vague and uncertain. There is no mathematical fornmula
t hrough which the truthful ness of a prosecution or a defence
case could be concretised. It would depend on the evidence
of each <case including the manner of deposition -and his
deneans, «clarity, corroboration of wi tnesses and overall
the conscience of a judge evoked by the evidence on record.
So courts have to proceed further and make genuine efforts
within judicial sphere to search out the truth and not stop
at the threshold of creation of doubt to confer benefit of
doubt . Under this sphere we proceed now to test the
submission of the |earned counsel for the accused wth
reference to the blackening found by the doctor under the
injuries in the post nortemreport. W find as aforesaid
there is another part of the deposition of the sane Doctor
with reference to the sane injuries when he records that the
shape of the wounds was oval indicating the injuries being
caused from a higher pedestal. |In Taylors Principle and
Practice of Medical Jurisprudence, 12th Ed., at page 297, it
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says : The position of the wound of entrance usually marks

a part of the body which was at the nonent of discharge
facing the nuzzle of the weapon, and in a straight line with
the barrel; it therefore indicates with precision whether
the victimwas facing the nuzzle or with his back or side to
it.

Were the weapon is set at a slant to the body the
bullet may strike the skin and enter through a distinctly
oval hole, the approach side of which is a graze wi dening
out into the actual entry, or it may tear across the surface
of the skin |eaving only a groove or split.

In Mdis text book of Medical Jurisprudence and
Toxicology 21 Ed. at Page 264, it says : The wound of
entrance in distant shot is. usually smaller than the
projectile due to the elasticity of the skin, and round when
the projectile strikes the body at a right angle and ova
when it 'strikes the body obliquely. The edges of the wound
are inverted and the striking bullet covered with grease and
snmoke causes also a collar of abrasion contrusion, which
| ooks like a dark ring, showi ng two zones, the inner of
grease and the outer of abrasion

Wen there is a close shot that is in the range of
powder blast and flame is within 1 to 3 inches for snal
arns there is a collar of soot and grease (if present on the
bullet) around the circular wound of entry.  Singed hairs
may be seen if the body is not covered wth clothing.

Wen it is fired beyond a distance of 12 inches there
are no powder nmarks of soot or heat effects around the
wound.

In the present case the doctor found the injuries ova
in shape, denoting shot was from a slanting position
downwards right to left. The prosecution case is that
deceased was standi ng on Chabutra under a neemtree thus any
shot, if it is fromclose range could either be from
Chabutra, which would be on level with the deceased thus it
could not nmake oval shape hole and if it was shot from bel ow
the Chabutra, the oval shape would not be downwards but
upwar ds. We find fromthe post martemreport and evidence
of the doctor that injuries recorded was oval in shape,
journey of pellets being downwards and right to left al
i ndi cating and corroborating the prosecution story of firing
from the roof top which is on the right side of the  place
where the deceased was standi ng.

Now, we proceed to exanmine the testinony of eye
wi tnesses, their «credibility and trustworthiness. 1In the
present case there are two eye w tnesses, Ram Singh, PW 1,
and Kalua, PW 3. W find the evidence of these two eye
wi tnesses are of uninpeachable character and in spite of
their 1ong cross-exam nation nothing worth could be said to
have been eroded, even | earned counsel for the appellants
bef ore us could not point out any incongruity, unreliability
or contradiction or their testinony being at variance to
di strust them According to the prosecution case Ram Si ngh
PW 1, canme along with the deceased Bhagat Singh on the notor
cycle near the accused house and Kalua, PW 3, who was
sleeping in the Dalan also cane out after hearing the noise
of the notor cycle. Ram Singh, PW1, stated that on the day
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of occurrence he received information fromhis son Bhagat
Singh in Bazaar Vidisha, where he had gone that Kailash,
Daul at Singh and Ajay Singh entered his house and had beaten
his wife, his son Gajendra and his daughter Meena. Then his
wi fe, son and the daughter also reached Vidi sha when he saw
the hand of his w fe bandaged where she al so di scl osed t hat
the accused had beaten themafter entering their house.
This fact was also corroborated by Gajendra Singh. On
hearing this he returned back and after taking nea

proceeded to Village Gajar with Bhagat Singh on motor cycle
driven by Bhagat Singh. After reaching there Bhagat Singh
parked his motor cycle near neemtree. On hearing the noise
of the notor cycle Kalua, P.W3, has also cone. He was
sleeping in the Dalan of the house of my portion. Thi s
witness further deposed that at the tinme when we saw the
accused, they were standing on the second floor and then
they reached the roof of the third floor of their portion of
the house. Gun was in the hand of Mhan Singh alone.
First, Mdhan Singh in reply to the query of the deceased
used abusive and threatening | anguage at which the deceased
retorted —why ~you are abusing, then Ajay Singh exhorted to
kill himin abusive | anguage, followed by Kailash. This |ed
to the firing of one shot by Mhan Singh followed by two
nore shots by him Bhagat Singh fell down and died.
Thereafter, A ay /Singh shouted, whoever cone in front, we
will kill him Qut of that fear nobody cane out.

PW 3, deposed that between 10 and 11 P.M he woke up
with the noise of the notor cycle of Ram Singh and Bhagat
Singh who reached there, it was parked near the Neem tree
and Mohan Singh, Ajay Singh and kailash were standing in the
CGokh of Ajay Singh. It was the moon-lit night and a |lantern
was also burning in the Gokh. The incidence started when
Bhagat Singh asked as to why they had beaten his hali and
nmother, i.e., referring to the incidence which happened
earlier on the sane day. Thereafter all the accused persons
went inside the house and went ‘on the roof of the 'third
floor. According to this witness Mhan Singh had a gun
while A ay Singh and Kailash had no weapon in their ~hands.
The role attributed to these two accused were exhortation
On Bhagat Singh questioning Mohan Singh about his  indecent
conduct earlier, he abused him to which Bhagat Singh
retarded not to abuse. On this accused Ajay Singh exhorted
Mohan Singh to kill himand not to worry as we w |l seethe
conseqguences. It is only thereafter Mohan Singh spread
barrel of his gun and fired at Bhagat Singh as a result of
which he died. Thereafter Ram Singh went to the Chowkidar
PW2, and told himto report the matter to the police. PW2
thereafter lodged the F.I.R Admttedly he is not an eye
witness but reports on asking by Ram Singh and of" course
after seeing the dead body, he goes and |odges the F.I.R
early next nmorning. Further we find in the present. case
prosecution has established the place of occurrence as
Station-in-charge, PW11, proves it through the recovery of
the pellets and the bl ood found there, further prosecution
has proved the recovery of both the guns fromthe house of
t he accused.

Returning to the eye witnesses we find both these two
eye wtnesses PWM and PWB has fully corroborated the
prosecution story. Their credibility has been upheld by the
trial court and we al so after going through their testinony
fully approve this finding and uphold their testinony.
Apart from these two eye witnesses there is also part
corroborati on by Jagannath Singh, PWG6, who is a nei ghbour
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Hi s house is adjacent to the house of Ram Singh. He stated,
he woke up on hearing the noise of firing of gun. Actually
he heard the noise of three fires. He then went to the door
of the house and heard Jee Saheb, the witness clearly

stated he always called Ajay Singh as Jee Saheb. He heard

him saying that if any person of the village cones out he
will be killed. On account of this he did not conme out and
he renmined inside his house till 8 AM Scrutinising and
exam ning the evidence we have no hesitation to conclude
that the prosecution has proved to the hilt the story of
firing by Mhan Singh fromhis roof top to the deceased
Bhagat Singh. This uninpeachabl e evidence of these two eye
witnesses fully corroborates wth the other part of the

nedi cal evidence, viz., injuries oval in shape, direction
downwards, pillets travelling right to left, i.e., that shot
was fired fromroof top of the third floor. |In this 1ight

nere reference in the said report of blackening under the
surface  of theinjuries by the Doctor could not be given
credence for inferring that firing was froma close range.
This by itself in no way di smantles the prosecution story.
Learned senior counsel, M. MN Krishnamani, appearing
for the inpleaded party submitted that blackening found
could also be because of clotted blood found as recorded in
the sanme report; Skin blackened clotted bl ood was present
around the wound. W find in this regard as aforesaid, Md
records: The wound of entrance in distance shot The
edges of the wound are inverted and the striking bullet
covered with grease and snmpoke causesal so a collar abrasion
contrusion, which looks like adark ring.' { Enmphasis
supplied }

In the case of Shiv Shankar & Others Vs. State, AR
1953 All. 652, with reference to the Medical Jurisprudence
by Taylor it was held that sonetinmes blackness present in
the area of the injury of ingress creates doubt. The path
created by ingress of gun shot the internal skin comes out
and therefore the core keeps on changi ng the col our. The
skin of nearby area can be burnt or injury mght not be
burnt in accordance with the distance of opening the gun
shot and there might be blackness or redness of the
particl es. In this decision also doctor found black margin
bel ow the gun shot wound. Relevant portions of the -said
deci sion incorporating Tayl ors opinion is quoted hereunder

The nature of the wounds said to have been inflicted
on account of the gun being placed on the chest and fired
does not fit in with the allegation. It is true that the
doctor was not questioned about it. |In fact thel doctor. nade
the statenment that these wounds were due to the gun being
fired by being placed on the chest or fromw thin a range of
one yard. W are of the opinion that in this the doctor was
wong and probably got misguided on account of the ' black
margins of the wounds. The black nmargins of a wound are
never due to the firing o f the gun fromvery close range
ut are due to sonmething different. Taylor says at page 430
of his Principles and Practice of Medical Jurfisprudence,
Volume |, 10th Edition:-

The edges of the wound comonly show a narrow ring of
di scol oration due to the renoval of a |ayer of epithelium by
the passage of the bullet. The surrounding skin may be
scorched or not, and there may be a zone of blackening or
peppering wth grains of powder according to the distance
fromwhich the weapon was fired.
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And again at page 431:-

Al  entrance wounds, if examned, will be found to
have a zone of denuded epitheliumimrediately surrounding
the orifice. This is caused by the spin of the bullet and
the investigation of the skin by the bullet and tends to dry
and becone discoloured shortly after death. It should not
be confused wth the marks due to powder for it gives no
i ndi cati on of range.

And again at 441:-

The bruised and dark appearance which a gun shot
wound sonetinmes presents, even when the weapon is di scharged
at a distance fromthe body has |ed to the supposition that
this effect was due to a burn and that the bullet burnt the
parts which it touched, but this idea is not correct. The
projectile never beconmes sufficiently heated to acquire the
power of burning.

Agai n Tayl or 'says at page 430: -

We nust distinguish between near wounds and far
wounds. Usually when a weapon is discharged in contact with
or within an inch or so of the body the gases which pass out
with the bullet enter the tissues and thereafter expand
causing tearing of the skin-or clothes very often in the
form of a cross or a split. Mst of the powder is found
inside the tissues, butt there may be traces of bl ackening,
burning and tattooing around the entrance hole . | f
the weapon is discharged at a shot distance fromthe skin
the effect of the gases is lost and the entrance wound | ooks
like a hole which mght be caused by pressing a | ead penci

into the tissues; it is rounded with inverted edges and
surrounded by a zone of singeing, blackening fromthe snoke
and tattooing from the inpaction of —snmall particles of

powder in the skin.

For all these reasons we have no hesitationto hold
that recordi ng of blackening of skin belowthe injury by the
doctor prima facie may lead to the conclusion that firing of
gun shot may be froma close range but in a given case,
depending on other factors, as in the present case and in
the light what the Taylor says, as aforesaid - The black
margins of a wound are never due to the firing of the gun
from a very close range but are due to sonething different
the observation by the doctor could even be in cases  where
shots are not froma close range.

In Karnail Singh and Others Vs. State of Punjab, AR
1971 SC 2119, this Court held that where it is proved beyond
doubt that the evidence of the eye wtnesses are trust
worthy in a case where the accused person conmitted rmurder
by gun shots, the inconsistency between the opinion of
expert and the eye witnesses relating to the distance from

which gun shots were fired carries no weight. [|f the eye
witnesses stand the test of their credibility they have to
be believed. Looking to the present case we see even the

doctors opinion is not clear as he adnmtted that he cannot
give clear opinion about the distance fromwhich the shot
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was fired. But he records that it was fired from higher
pedestal which corroborates wth the prosecution story.
This, coupled wth the fact that the eye witnesses also
corroborate to the sane effect, the submission on behalf of
the accused for all the aforesaid reasons with respect to
the first point cannot be sustained.

Next submission relates to the recovery of two guns of
.12 bore which is said to cast doubt on the prosecution case
as licence of one of themis in the nane of Ram Si ngh, PW1.
The recovery of two fire arns are, one which is recovered on
the pointing of Mhan Singh fromhis house on 27th April
1980 and the other which was licensed in the name of
conpl ai nant Ram Singh, PW1, is recovered on the infornmation
given by this very w tness, PW1, recovered fromthe Dalan
of the accused A ay Singh-on 28th April, 1980. This point
was pressed to create a doubt-as to which one was used to
conmmit ~the offence. ~The Hi gh Court has rightly referred to
the judgnent of thetrial court - with approval on this point.
The trial ~court has given good and cogent reason for not
accepting this part of the subm ssion on behalf of the
accused. Learned counsel for the accused submitted that it
is not recorded in the seizure neno that the gun, Article
No. 1, was seized fromthe door in the Dalan of Ajay Singh to
show it to be in possession of Ajay Singh. In this regard
the trial court referred to the statenent of Mhan Si ngh who
adnmtted that he was keeping a 12 bore gun-with one enpty
cartridge and two ‘enpty cartridgesin the ‘drain of his
house. In this regard a seizure neno, Ex. P6, was also
pr epar ed. The gun, Article No.2, and dry cartridges,
Article 10, wet cartridges, Articles 11 and 12, were seized
on the indication of Mbhan Singh and the seizure neno, Ex.
P-7, was prepared. Parsu Ram DW4, clearly stated that
those articles were got seized voluntarily by Mhan | Singh
and he has given this statenent voluntarily. The 'tria
court rightly concluded that Articles 10, 11 'and 12
(cartridges) were seized inside the house of Mbhan Singh on
his indication. The case of RamSingh is if there is any
gun licensed in his name then it nmust be with accused A ay
Singh as on partition he never gave such a-gun to him
however, the said Ram Singh did say, when he was washi ng hi's
face at the hand punp in the nmorning on 28th April, 1980,
then he saw the gun and a belt of the cartridges hangi ng at
a peg outside the house of Ajay Singh in his dalan
Thereafter when investigation officer came thenhe told the
officer about the said gun on which the investigation
officer did collect the said gun after going there along
with Kalua, PW3, and one Jagannath and brought the  said
gun. The trial court rightly concluded based on the
evidence and the report of ballistic expert, that the
i ntroduction of the second gun would have no bearing on the
trustworthi ness of the proof of the use of the specified gun
in the said incidence.

Next it was submitted as there was paucity of light it
was not possible for the eye witnesses to see the accused
and to identify as to who out of the aforesaid three accused
used the fire armand who exhorted Mohan Singh to fire. W
find the prosecution witnesses have stated it was a nmoon-1lit
night and even a lantern was burning in the Dalan of A ay
Singh, coupled with the fact that the accused were not only
known but were closely related belonging to the sanme famly
hence their appearances, voice being known, there would be
no difficulty for the witnesses in recognising the accused
per sons in a mon it night with lantern bur ni ng.
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Eyewi t nesses clearly stated that the firing was done by the
accused Mhan Singh to which we have no hesitation to

accept. Lastly, a feeble subnmision was nade that the FIR
does not record details about the part played by each
accused per sons in commssion of the crime, hence
prosecution story is an after thought to inplicate the
accused. W again do not find any substance in this

submi ssion, since it is not in dispute that the FIR was
| odged by Chowkidar, PW2, who adnittedly was not an eye
witness. Ram Singh told PW2 who cane to the scene later to
get the FIR | odged as then on his sons death he must be in

renorseful mod. PW did see the dead body of Bhagat Singh
and then went to the Police Station and |odged the FIR It
is but natural the man recording the FIRif not an eye
witness, no details could be expected to be incorporated in
it. It is also natural Ram Singh after seeing his son dead
could not have been in a nobod to give details except to
request. the chowkidar to |odge a report. Thus we do not
find any nerit to this last submssion. In view of the
af oresaid findings, we clearly cone to the conclusion that
the prosecution has proved to the hillt the crime committed
by the accused Mhan Singh by killing Bhagat Singh by 12
bore gun beyond all reasonabl e doubt.

Next question s whether prosecution has proved its
case against the accused Kailash Singh under Section 302
read with Section 34 or not? It isadnmtted case that he
has not used any fire armnor any active role is assigned to
hi m The role assigned to himis merely exhortation. In
order to test the prosecution evidence, it i's necessary to
record sequence of events preceding the all eged exhortation
by himto test whether his case falls under Sec. 34 |I.P.C.
or not? Admittedly, it is not a case of pre-determ ned,
pl anned case of conmon intention of the three accused to
kill the deceased Bhagat Singh. Prosecution story reveals
that enotion developed on the spot when conplainant Ram
Singh and Bhagat Singh cane near the house of Ajay Singh
accused where two other accused, nanely, their sons /Mhan
Singh and Kailash Singh were also there. Thus it is'to be
seen whether any such common intention with a conmon design
devel oped also in the mnd of Kailash to kill the deceased?
According to Ram Singh, the eye w tness when he reached the
neem tree which is in front of the house of Ajay Singh the
accused Ajay Singh, Mhan singh and Kail ash Singh cane out
from Gokh and went in turn fromsecond floor to the “third
floor. After the initial altercation with Bhagat Singh the
accused Mhan Singh shouted with threatening and abusing
words to Bhagat Singh deceased which were as' follow ng;
Abe Sale Kutte Ab Bol Tujhe Abhi Bhi Bata Dete . Hai, /on
whi ch Bhagat Singh replied why are you abusing from above?
It is on this the accused Ajay Singh, their father, then
exhorted his son Mbhan Singh with the foll owi ng words Mar
Sale Ko Jo Kuch Hoga N pat Lenge (Kill himwhatever ' happen

we will face it). It is only thereafter it is alleged that
his other son Kailash also exhorted Mohan Singh with the
words Mar Sale Ko (Kill hin) . The consequence of events

clearly shows, the very |anguage expressed by Mhan Singh
first, clearly indicates, the clear intention of the accused
Mohan Singh to do away with Bhagat Singh. It is expressed
with rage. If there was any infirmty in his resolve it
fully matured when what followed, viz., the exhortation by
Ajay Singh the father of Mhan Singh. The aforesaid words
of the father could infuriate anyone including Mohan Singh
to do the ultimate, nanely, killing of Bhagat Singh. It is
at this point of tine when comon intention between the two
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accused matured, if at all. So far as Kailash is concerned
he had no role. He is introduced lastly when it is said
that he also said Mar Sale Ko which may nean both kill him
or beat him Except for this no other role is assigned to
this accused at the point of the incidence. Looking to the
precedi ng strong abusing and threatening | anguage used both
by the other two accused which indicates comopn intention if
at all matured then the exhortation words attributed to this
accused, does not bring hone beyond doubt of common
intention wth conmon design maturing to kill the deceased
so far as the participation of this third accused. Firstly,
it is the weakest |anguage used out of the three and is
attributed to have been expressed in the last. W find the
conmon intention really matured and concl uded much earlier
to the tinme when the role of this accused is introduced. On
the facts and circunstances of this case and in the absence
of anything nore this by itself does not Ilead to the
conclusion so far as the accused Kailash is concerned that
his exhortation was also with the same comon intention to
kill BhagatSi ngh

In the cross-exam nation when P.W1 was confronted,
whet her such words ~were expressed by Kailash or not and
whet her he got it recorded with police or not this wtness
stated that | told/'this thing to the police but police m ght
not have recorded it. This apart except for the simlar
repetition by the other eye witness Kalua, PW3, even he
could not refer to any other role played by Kailash except
introduction of the said words. ~ Thus we conclude that the
prosecuti on has not proved beyond all reasonabl e doubt that
the accused Kailash Singh also formed part of ~the common
intention to kill Bhagat Singh. So we grant benefit of
doubt to him

In view of the aforesaid finding, we conclude that so
far as the appeal of accused Mhan Singh is concerned the
conviction and sentence is naintained and his appeal fails
but the appeal of accused Kailash Singh is allowed and his
convi ction and sentence under Section 302 read with Section
34 1.P.C is set aside. It is directed that the ~accused
Kai |l ash Singh be set at liberty forthwith unless required in
connection with any other offence. Accordingly, this appea
is partly allowed.




