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This appeal is directed against the judgnent of the
| earned Single judge of H gh Court of Punjab and Haryana
in Givil Wit Petition No. 7893 of 1993 whi ch stood affirmed
by the Division Bench in Letters Patent Appeal No. 739 of
1995 in dismissing the LPAin limni. The question for
consi deration is whether the appellant can be said to have
been appointed to a post in Haryana Veterinary Service Class
I, when he was appoi nted as Deputy Director (Feed and
Fodder), on being selected by the Haryana Public Service
Conmi ssion by order dated 27th April, 1987. The appellants
case in brief before the H gh Court was that on 15.7.83 he
was appoi nted as Deputy Director (Feed and Fodder) on ad
hoc basis in his own pay scale. Wile he was so conti nui ng
an advertisement was issued on 18.8.1986 for recruitment to
a tenporary post of Deputy Director (Feed and Fodder) in
Haryana Veterinary Service Class | in Animl Husbandry
Department and the appellant applied for the said post.
Utimately he was sel ected by the Public Service
Commi ssion and the reconmendati on of the Public Service
Conmi ssi on havi ng been accepted by the Governor he was
appoi nted by direct recruitnment to the post of Deputy
Director (Feed and Fodder) in Haryana Veterinary Service
Class | in the scale of pay of Rs.1200-50-1500-60-1860 by
order dated 27th April, 1987. The appointnent letter
unequi vocal ly indicated that he will be governed by Haryana
Veterinary Service Class | Rules 1930 and will be on
probation for a period of 2 years. On 2.6.1987 the scal e of
pay of post in Class | Haryana Veterinary Service was
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revised to Rs.1400 to 2100 with effect from 1.2.1981 but that
revi sed scal e was not given to the appellant for which he had
nmade representation. On 16.5.1988 there had been a further
revision of the pay scale in the scale of Rs.3000 to 4500, but
i nstead of granting the revised pay scal e the appellant was
gi ven the pay scale of Rs.1400 to 2100. The appellant made
yet another representation but his grievances not having been
redressed he filed the Wit Petition which was registered as
Cvil Wit Petition No. 2728 of 1989. Respondents Nos. 2

and 3 were appointed on different posts in Cass | Haryana
Veterinary Service under different schemes on 6.2.1989.

VWen the tentative seniority list was published in the year
1992 of the officers in Class | appellants name was not

shown whereas nanes of respondents nos. 2 and 3 had been
shown even though they were junior to the appellant.
Appel | ant again subnitted a representation for inclusion of
his name in the gradation |list and ascribing himhis position
in the gradationlist. The appell.ant was given a persona
hearing but no order having been passed he filed a Wit
Petition No. 7893 of 1993, which stood dism ssed by

j udgrment dated 31.8.1995, which is the subject matter of
chal l enge. As already stated, the appellant noved the

Di vision Bench in Letters Patent Appeal but the Division
Bench di smssed the same-in limni.

Before the | earned Single Judge the State of Haryana
took the stand that the post of Deputy Director (Feed and
Fodder) is a non-veterinary ex-cadre post in the Anina
Husbandry departnent, and the appellant, who is a graduate
in Agricultural Science cannot - claimparity with graduates
hol ding Class | post in Haryana Veterinary Service. It was
further stated that the post of Deputy Director (Feed and
Fodder) carried a pay scale |ower than that of other posts in
the Cass | Haryana Veterinary Service and even the
appoi ntnent letter of the appellant stated so unequivocally
and, therefore, the appellant cannot claimthe sane scal e of
pay as that of other posts in the Class | Haryana Veterinary
Service. So far as the seniority is concerned, it was stated
that the post of Feed and Fodder being an ex-cadre post the
appel  ant was not shown in the gradation |ist and so al so
cannot claimseniority over respondent nos. 2 and -3 who
fromthe date of their appointment in February 1989 had been
getting a higher scale of pay. Wiile the Wit Petition was
pendi ng before the H gh Court the Governor of Haryana in
exerci se of powers conferred under Proviso to Article 309 of
the Constitution of India made Rules regulating the
recruitment and conditions of service of persons appointed to
the Haryana Veterinary (G oup A) Service called, The
Haryana Veterinary Service Group A Rules, 1995. " Rule 3
thereof indicates that the service would conprise of the post
shown in Appendix Ato the Rules. Appendix A did not
i ncl ude the post of Deputy Director (Feed and Fodder) and
on the other hand, the said post of Deputy Director (Feed and
Fodder) was shown to be a post in non-veterinary cadre
carrying a pay scale of Rs.2200 to 4000. The inpact of the
aforesaid Rule on the point that arises for consideration wll
be considered at the appropriate stage.

The | earned Single Judge in the inpugned judgnent
cane to the conclusion that the post of Deputy Director (Feed
and Fodder) was an ex-cadre isol ated post, and therefore, has
to be treated as an ex-cadre post. In the absence of the
rel evant docunent dealing with the creation of the post, the
af oresai d concl usi on was based upon the letter that had been
witten by the Director, Aninmal Husbandry to the Secretary
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to the Governnent on 11.6.1985. The |earned Judge al so

took into consideration the fact that the appellant hinmself was
given a lower scale of pay in the letter of appointnent and al
al ong he has been given a | ower scale of pay than the pay
scal e attached to the regular post in the Haryana Veterinary
Service and since the post in question was not a cadre post in
the Haryana Veterinary Service Cass | the incunbent cannot
claimthe higher scale of pay neant for the cadre post. n
the question of inter se seniority between the appellant and
respondent nos. 2 and 3 the | earned Single judge cane to the
concl usi on that since respondent nos. 2 and 3 were recruited
to a cadre post in the Class | service in the higher scal e of
pay, they would be held to be senior to the appellant. The
Wit Petition, thus having been dism ssed and the Division
Bench not having entertained the Letters Patent Appea

agai nst the same the present appeal has been preferred on
grant of Special Leave.

It is strenuously contended before us in this appeal by
the | earned counsel appearing for the appellant, that the
adverti senent that was issued by the Haryana Public Service
Conmi ssi on unequi vocal | y indicated that the post of Deputy
Director (Feed and Fodder) is a post in Haryana Veterinary

Service Class | in Animal Husbandry Department, the said
adverti sement never indicated the scale of pay of the post in
guestion. It is no doubt true, that inthe appointnent letter

that was issued in favour of the appellant a -l ower pay scale
had been indicated but the pay scale in the Haryana
Veterinary Service C ass | having been revised to Rs. 1400 to
2100 with effect from1lst February, 1981, the appell ant would
be entitled to get that scale fromthe date of his appointnent
in April 1987. It was further contended that the further
revision that was carried out on 16.5:1988 shoul d have al so
been given to the appellant and there is no rhyne or | reason
to deny the same and the H gh Court was in error in not
granting appropriate relief to the appellant. The |earned
counsel further urged that the governnent having failed to
produce the relevant file and/or docunment indicating that the
post of Feed and Fodder is an ex-cadre post and had been
created with a | esser scale of pay the H gh Court committed
error in relying upon the correspondence between the

Director and the Secretary to the Government and such
concl usi on cannot be sustained in law. Lastly it was
contended that once the appellant is held to have been
recruited to a post in Haryana Veterinary Service Cass | and
is entitled to the scale of pay attached to that post, his nane
was required to be indicated in the gradation list of the
officers in Class | service and on the basis of continuous

| ength of service in Class |, he would be held senior ' to
respondent nos. 2 and 3 who joined the service only on 6th
February, 1989, whereas the appellant has been in the service
after being duly selected by the Public Service Conmssion
since 27th April, 1987.

The | earned counsel appearing for the State vehenently
resisted the aforesaid contentions and urged that the creation
of a post as well the constitution of the post in a cadre are al
pol i cy decisions of the Government and the Governnent
woul d be free to take its own decision dependi ng upon
several factors. There is no fetter on the power of the State
Government to create ex-cadre post to be filled up by
personnel with expertise for the very post in question and the
post of Feed and Fodder is one such post. The counsel urged
that once it is held to be an ex-cadre, and was created in the
| ower scal e of pay, and appellant on being selected, duly
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accepted the offer in that |ower scale of pay that was
conveyed to hi mcannot nake grievance either with regard to
the pay scale or with regard to the seniority which is
dependent upon the question as to whether the post itself was
a cadre post or an ex-cadre post. According to the |earned
counsel for the State on the materials on record the High
Court rightly canme to the conclusion that the post was an ex-
cadre post, and therefore, the decision of the H gh Court
cannot be interfered wth.

In view of the rival subm ssions two questions really
arise for our consideration :-

1. Can it be said that the post of Feed and Fodder was
an ex-cadre post carrying | ower scale of pay than the
regul ar post in the Haryana Veterinary Service Class |?

2. I'f the answer is in affirmati ve then can the appell ant
claimeither higher scale of pay or seniority in the

cadre on the ground that the advertisenent issued by

the Public Service Conmi ssion did not indicate the

scal e of pay attached to the post and nerely stated

that the post is one borne in the Haryana Veterinary

Service Cass |7?

So far as the first question is concerned, the expression
"cadre’ has not been defined in the Statutory Rules for
Recrui tment, which was in force the date on which the
adverti senent had been issued on18:8.86 or the date on
which the letter of appointnment was issued to the appell ant,
the Governor having accepted the recommendati on of 'the
Haryana Public Service Commi ssion. The relevant Rule at
that point of tine was the Rule of 1930 which was in force
under a Notiification of the Punjab Government and that Rule
continued to be in force until the State of Haryana framed the
Rule in the year 1995. Under 1930 Rules the Veterinary
Services were divided into two cl asses, nanely, Punjab
Veterinary Service Class | and Punjab Veterinary Service

Class Il. So far as the class | services are concerned, the
same could be filled up either by pronotion of selected
officers fromdCdass Il or by direct appointnent or by transfer

fromother services in England by direct appointnent through
the Hi gh Conmi ssioner for India. The said Rule had been
promul gated during the British reginme and continued to be in
force even after independence. The aforesaid Rul'e nowhere
defined the cadre or indicated as to which post would be

borne in the cadre. In the absence of such definition of cadre
in the Rule, the normal connotation would apply, and
therefore, a cadre would ordinarily mean the strength of a
service or a part of the service so determ ned by the
Covernment constituting the post therein. Usually“if the

enpl oyer decides to create any ex-cadre post which nmay be
necessary for any specialised schene in keeping with the
qualification of the personnel required to man that post, it is
so indicated in the order of creation of the post. But
unfortunately in the case in hand the rel evant docunent
creating the post of Feed and Fodder is not forthcom ng. Al
the sane the contenporaneous docunment which is a letter
fromthe Director to the Secretary to the Government can

al so be | ooked into for the purpose of comng to the
concl usi on whet her the post of Feed and Fodder is in the
regular Cadre in Haryana Veterinary Service Class | or is an
ex-cadre post. The Hi gh Court relied upon the aforesaid
letter and cane to the conclusion that it was an ex-cadre post.
Apart fromthe aforesaid letter the fact that the appoi nt ment
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letter issued in favour of the appellant indicated a | ower scale
of pay is an internal evidence to suggest that the post was not
created in the cadre but was an ex-cadre post and the

appel l ant did accept the said offer and joi ned the post.

In the aforesaid prem ses, we do not see any infirmty
with the ultimte conclusion of the |earned Single Judge of
the H gh Court in holding that the post of Feed and Fodder
was an ex-cadre post and we affirmthe said conclusion. CQur
aforesaid conclusion is reinforced by the Statutory Rule
whi ch has conme into existence since 1995, inasmuch as under
the aforesaid Haryana Veterinary (G oup A) Service Rules,
1995, the post borne in the regular Veterinary Cadre O ass |
have been indicated in Appendi x A and the post of Feed and
Fodder has not been included therein. That apart, even in
non-veterinary cadre the posts of Deputy Director (Feed and
Fodder) has been indicated but in a | ower scale of pay than
ot her post bornein the regular Class | post. The validity of
the aforesaid  Rul e has not been assailed before us. The very
i nclusi on of the post of Deputy Director (Feed and Fodder)
whi ch the appel'lant was hol'ding on the basis of his selection
pursuant to the adverti senment issued in the non-veterinary
and in a |l esser scale of pay under the Statutory Rules re-
affirms our earlier conclusion that the post of Deputy
Director (Feed and Fodder) was an ex-cadre post. Even
otherwise with effect' fromthe coning into force of the
Statutory Rules of 1995 the said post of Deputy Director
(Feed and Fodder) has unequi vocal | y been shown to be a post
in the non-veterinary cadre and at a | esser scale of pay.

In the aforesaid premses, we are persuaded to agree
with the conclusion of the H gh Court that notw thstanding
the advertisenent issued by the Haryana Public Service
Conmi ssion indicating that the post of Deputy Director
(Feed and Fodder) in Haryana Class | Veterinary Service, the
appel l ant woul d not be entitled to the pay scale attached to a
regul ar post in Haryana Veterinary Service Cass |, 'as the
post that was adverti sed was an ex-cadre post and had been
created with a | esser scale of pay. So far as the question of
seniority inter se is concerned, respondents nos. 2 and 3
t hough appointed | ater but had been appointed to the post
carryi ng higher scale of pay in Haryana Veterinary O ass |
and, therefore, they would be treated to be senior tothe
appel l ant. That apart, under the Statutory Rule of the year
1995, the veterinary and non-veterinary services having been
bi furcated, the question of inter se seniority of respondents
nos. 2 and 3, who are in the veterinary service and the
appel l ant who is in the non-veterinary service would not
arise. W, therefore, do not see any infirmty with the
i mpugned judgnent of the Hi gh Court requiring our
interference under Article 136 of the Constitution. - These
appeals fail and are dism ssed.

(G B. PATTANAI K)

(R P. SETH)

February 13, 2002.
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