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In this appeal by special |eave the appellant has posed
a short question or our consideration. It runs as under

"Whet her the appellant who clainms to be a stranger
occupyi ng decretal premses in his own right and who has
offered resistance to the execution of the decree obtained
by the decree-hol der against the judgnent-debtor 'qua such
property can request the Executing Court to adjudi cate upon
his resistance and obstruction w thout being insisted upon
that first he rmust hand over possession and then only nove
an application under Oder XXl & Rule 99 Code of Cvi
Procedure (‘' CPC for short)?"

The High Court agreeing wth the Executing Court has
negatived the aforesaid request of the appellant by hol ding
that such stranger to the decree who has put forward his
obstruction in the execution proceedi ngs has the only renedy
under Order XXI Rule 99, CPC after his obstruction is first
renoved and he is dispossessed of the prem ses. This Court
granted special |eave to appeal to the ~appellant ~under
Article 136 of the Constitution of India and granted stay of
di spossession by its order dated 17th Septenber 1996. Shri
Sanyal , | earned senior counsel for the appellant has raised
a serious grievance against the aforesaid view of the Hi gh
Court.

For resoling the aforesaid controversy between the
appel l ant on the one hand and respondent no.1 decree-hol der
on the other a few introductory facts deserve to be noted at
the outset.

Respondent no.1 filed an Eviction Suit No. 54 of 1988
inrelation to six and a half dhurs of the suit |and agai nst
respondent no.2 and his nother Bachani Devi. A decree was
passed in favour of respondent no.1 against the judgnent-
debtor respondent no.2 in 1988 by the Court of Mnsif I,
Munger, Respondent no.1 filed execution proceedings in 1990
agai nst respondent no.2 judgnent-debtor. These proceedi ngs
were registered as Execution Case No. 25 of 1990. On 25th
April 1991 respondent no.1l decree-hol der obtained warrant
for delivery of possession fromthe Executing Court against
respondent no.2. Wen the bailiff went on spot to execute
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the warrant on 28th April 1991 he was resisted by the
present appellant as well as his brothers Sitaram Choudhary
and Jago Choudhary along wth 20-25 persons and because of
the resistance offered by them and on account of abuses ad
throwi ng of bricks and stones indulged into by themit was
i mpossible to execute the warrant for possession. Under
these circunstances the decree-holder by his application
dated 6th My 1991 requested that help of nmgistrate and
armed force be made available at his cost for execution of
the decree. It appears that the said application remnained
lingering on the file of Executing Court for nunber of years
and ultimately the Executing Court directed execution of the
warrant for possession by affording help of police force to
the decree-holder. It was —at that stage that the present
appellant filed a witten application on 22nd January 1996
before the Executing Court to stay operation of the said
warrant and to decide his objections. By a rejoinder dated
1st February 1996 respondent no.1 decree-hol der raised the
qguestion of nmmintainability of° such an application before
handi ng over actual possession to the decree-holder. The
Executi ng Court without adjucating -upon the objections of
the appellant on merits and-w thout deciding whether the
obstruction or resistance offered by him was legally
justified or not dism ssed the appellant’s application dated
22nd January 1996 /by ~order dated 15th February 1996. The
Executing Court took the view that the renmedy of the
appel l ant was to nove an application -under Order XXI Rule
99, CPC only after he was di spossessed and as that stage was
not still reached the request of ‘the appellant to adjudicate
his claim could not be entertained. It is this order of the
Executing Court which has come to be confirnmed by the High
Court of Judicature at Patna by the inpugned order dated
17th May 1996.

In the background of the aforesaid factual matrix it is
necessary to have a ook —at the relevant statutory
provi si ons governing the controversy between the parties. As
respondent no.1 decree-holder seeks to execute hi's decree
for possession of inmovabl e property agai nst judgnent-debtor
respondent no.2 he has rightly invoked provisions of Oder
XXI, CPC by putting the decree for possession of inmmovable
property into execution. Hs application for issuance of a
fresh warrant for possession with the police aid as nmoved by
himon 6th May 1991 purports to invoke the provision of
O der XXI Rule 35, CPC which reads as under:

" 35. Decree for i movabl e

property.- (1) Wwere a decree is

for the delivery of any inmovable

property, possession thereof shal

be delivered to the party to whom

it has been adjudged, or to such

person as he nay appoint to receive

delivery on his behalf, and, if

necessary, by renoving any person

bound by the decree who refuses to

vacate the property.

(2) Were a decree is for the joint

possessi on of imovable property,

such possession shall be delivered

by affixing a copy of the warrant

in sone conspicuous place on the

property and proclai mi ng by beat of

drum or other customary node, at

sone conveni ent pl ace, t he

substance of the decree.

(3) Wher e possessi on of any
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building on enclosure is to be

del i vered and t he per son in

possessi on, being bound by the

decree, does not afford free

access, the Court, through its

of ficers, may, after gi vi ng

reasonable warning and facility to

any worman not appearing in public

according to the customs of the

country to wi thdraw, renove or open

any lock or bolt or break open any

door or do any other act necessary

for putting the decree-holder in

possession. "

A nmere |look at the aforesaid provision shows that
warrant for possession can be straightaway sought agai nst
per sons occupyi ng immovabl e property which is subject-matter
of decree by the decree-hol der provided such persons who are
occupying the suit property are judgnment-debtors or persons
claimng through the forner.. We are concerned with the
situation-in which the appellant resisted the execution
proceedi ngs on the ground that he was a stranger to the
decree and clainmed an independent interest in the suit
i movabl e property possession of which was decreed in favour
of respondent no.1l decree-holder. The Nazir in his report
dated 28th April 1991 has noted that the warrant for
possession could not be executed on'spot on account of the
resi stance and obstruction of fered by the appellant, anongst
others. Once that report was received by the Executing Court
respondent no.1 decree-holder naturally became alive to the
fact of such resistance on spot by the appellant, anongst
ot hers. Thereafter when he noved the application on 6th My
1991 for issuance of fresh warrant for possession wth the
hel p of police force though the application purported to be
under Order XXI Rule 35 it would strictly not fall within
that provision as the decree-holder wanted to bypass the
obstruction and resistance offered by a stranger to the
decree, nanely the appellant who was not claimng any right,
title or interest through the judgnment-debtor. Wether his
claimwas right or wong on nerits is a different matter.
But once such resistance was offered by him the proper
procedure which was required to be followed by respondent
no.1l decree-holder was the one contenplated by Oder XXl
Rul e 97, CPC. The said provision reads as under

"97. Resistance or obstruction to

possessi on of inmmovabl e property, -

(1) Were the holder of a decree

for the possession of inmmovable

property or the purchaser of any

such property sold in execution of

a decree is resisted or obstructed

by any per son in obt ai ni ng

possession of the property, he may

make an application to the Court

conpl ai ni ng of such resistance or

obstructi on.

(2) Where any application is nade

under sub-rule (1), the Court shal

proceed to adj udi cate upon the

application in accordance with the

provi si ons herein contained."

On the undisputed facts on record it has, therefore, to
be held that because of the resistance or obstruction
offered by the appellant, anbngst others, on 28th April 1991
the application noved by the respondent decree-holder on 6th
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May 1991 was necessarily to be one falling within the scope
and anbit of Order XXI Rule 97. It is pertinent to note that
the resistance and/ or obstruction accordance wth the
subsequent provisions contained in the said Order. W may in
this connection also refer to the Schedule to the CPC,
Appendi x E which gives various forms for summons to be
issued to parties in execution proceedings especially form
no. 40 which deals with ‘Sumobns to appear and answer charge
of obstructing execution of decree (0.21. R 97)'. The said
formreads as under:

No. 40

Sunmons To Appear And Answer Charge
o

obstructing Execution O Decree
(0.21. R 97)

(Title)

Wereas, the -decree-holder in the

above suit,  has conplained to this

Court that you have resisted (or

obst'ructed) the of ficer charged

with - the “execution of the warrant

for possession.:

You are hereby summoned to appear

inthis Court on the ...... day of

e 1900000 ;, at AM, to answer

the said conpl aint.

G ven under ny hand and the seal of

the Court, this ........ day of 19

Judge. "

It is, therefore, clear that in an application under
Oder XXI' Rule 97 noved by a decree-hol der~ who conpl ai ns
about the resistance or obstruction offered by any person to
the decree-holder in his attenpt at obtaining possession of
property and who wants such obstruction or resistance to be
renoved which otherwise is an inpedinment in his way, alis
ari ses between the decree-hol der applicant under O der XXl
Rul e 97 on the one hand and such obstructionist or resisting
party on the other, to whom summons has been issued by the
Court as per Form No.40. When such alis arises, it has to
be adjudicated wupon as enjoined by Oder XXI Rule 97 sub-
rule (2). The procedure for adjudicating such a lis has to
be called out from the renmining succeedi ng Rul es of O der
XXI. This directly takes us to the consideration of Order
XXl Rule 101 which reads as under

"101. Question to be deternined.-

Al'l questions (including questions

rel ating to right, title or

interest in the property), arising

between the parties to a proceeding

on an application under Rule 97 or

Rule 99 or their representatives,

and relevant to the adjudication of

the applicati on, shal | be

determned by the Court dealing

with the application and not be a

separate suit and for this purpose,

the Court shall, notw thstanding

anything to the contrary contai ned

in any other law for the time being

in force, be deened to have
jurisdiction to deci de such
guestions. "

Now it is obvious that such questions relating to the
right, title and interest in the property arising between
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the parties to any proceedings under Oder XXI Rule 97 or

Rule 99 have to be adjudicated wupon by following an

identical gamut of procedure by the Executing Court. The

said gamut of procedure is laid down by Order XXI Rule 98

whi ch reads as under
"98. Orders after adjudication. -
(1) Upon the determination of the
guestions referred to in Rule 101,
the Court shall, in accordance with
such determination and subject to
the provisions of sub-rule (2), -
(a) meke an order allowing the
appli cation and directing that the
appl i cant be put into t he
possessi on of the property or
di smi ssing the application; or
(b) pass such other order as, in
the circunms” tances of the case, it
may deemfit.

(2) ‘Where, upon such determ nation
the Court is sati sfied that the
resi stance or obstruction was
occasi oned without any just cause
by the judgnment-debtor or by sone
ot her person /at his instigation or
on his behal f, or by any
transferee, where such transfer was
made during the pendency of  the
suit or execution proceeding, it
shall direct that the applicant be
put into possessi on of the
property, and where the applicant
is still resisted or obstructed in
obt ai ni ng possession, the Court may
al so, at the instance of the
applicant, order the  judgment-
debtor, or any person acting at his
instigation or on his behalf, to be
detained in the civil prison for a
termwhich may extend to thirty
days. "
It is not tinme for us to consider Oder XXI Rule 99
whi ch reads as under:
"99. Dispossession by decree-hol der
or purchaser.- (1) Where any person
other than the judgnent-debtor is
di spossessed of imovabl e property
by the holder of a decree for the
possession of such property or,
where such property has been sold
in execution of a decree, by the
pur chaser thereof, he maya nake an
application to t he Court
conpl ai ni ng of such di spossession
(2) Where any such applicationis
nmade, the Court shall proceed to
adj udi cate upon the application in
accordance with the provi si ons
herei n contained."
A conjoint reading of Oder XXI Rules 97, 98, 99 and

101 projects the follow ng picture:

(1) If a decree-holder is resisted or obstructed in
execution of the decree for possession with the result
that the decree for possession could not be executed in
the normal manner by obtaining warrant for possession
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under Order XXI Rule 35, then the decree-holder has to
nove an application under Order XXI Rule 97 for renoval
of such obstruction and after hearing the decree-hol der
and the obstructionist the Court can pass appropriate
orders after adjudicating upon the controversy between
the parties as enjoined by Oder XXI Rule 97 sub-rule
(2) read with Oder XXI Rule 98. It is obvious that
after such adjudication if it is found that the
resi stance or obstruction was occasioned w thout just
cause by the judgnent-debtor or by sonme other person at
his instigation or on his behalf then such obstruction
or resistance woul d be renoved as per Order XXI Rule 98
sub-rule (2) and the decree-holder would be pernmitted
to be put in possession. Even in such an eventuality
the order passed would be treated as a decree under
Order XXI' Rule 101 and no separate suit would lie
agai nst such -order neaning thereby the only renedy
woul d be to prefer an appeal before the appropriate
appel'l at e court agai nst such deenmed decr ee.

(2) If flor~ any reason a stranger to the decree is already
di spossessed of the suit property relating to which he
claims any right, titleor interest before his getting
any opportunity ~to resist or offer obstruction on spot
on account of ‘his -absence from the place or for any
other valid reason then his remedy would lie in filing
an application under Oder XXl Rule 99, CPC claimng
that his dispossession was illegal and that possession
deserves to be restored to him 1f such an application
is allowed after adjudication then as enjoined by O der
XXI Rule 98 sub-rule (1) CPC the Executing Court can
direct the stranger applicant under Order XXI Rule 99
to be put in possession of the property of if his
application is found to be substanceless it has to be
di smissed. Such an order passed by the Executing Court
di sposi ng of the application one way or the other under
Oder XXI' Rule 98 sub-rule (1) would be deened to be a
decree as laid down by Order XXI Rule 103 and woul d be
appeal abl e before appropriate appellate forum But no
separate suit would lie against such orders as clearly
enjoi ned by Order XXI Rule 101.

In short the aforesaid statutory provisions of O der

XXI lay down a conplete code for resolving all disputes

pertaining to execution of decree for possessi on obtained by

a decree-holder and whose attenpts at executing the said

decree neet wth rough weather. Once resistance is offered

by a purported stranger to the decree and which conmes to be
noted by the Executing Court as well as by the decree-hol der
the remedy available to the decree-holder against such an

obstructionist in only under Order XXI Rule 97 sub-rule (1)

and he cannot bypass such obstruction and insist ~on re-

i ssuance of warrant for possession under Order XXl Rule 35

with the help of police force, as that course woul d anmount

to bypassing and circumventing the procedure | aid down under

Oder XXI' Rule 97 in connection with renoval of obstruction

of purported strangers to the decree. Once such _an

obstruction is on the record of the Executing Court it is
difficult to appreciate how the Executing Court can tel

such obstructionist that he nust first | ose possession and
then only his remedy is to nove an application under Order

XXl Rule 99, CPC and pray for restoration of possession. The

Hi gh Court by the inpugned order and judgment has taken the

view that the only renedy available to a stranger to the

decree who clains any independent right, title or interest
in the decretal property is to go by Order XXI Rule 99. This
view of the High Court on the aforesaid statutory schene is
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clearly unsustainable. It is easy to visualise that a
stranger to the decree who clains an independent right,
title and interest in the decretal property can offer his
resi stance before getting actually dispossessed. He can
equal ly agitate his grievance and claimfor adjudication of
his independent right, title and interest in the decreta

property even after |osing possession as per Order XXI Rule
99. Order XXl Rule 97 deals with a stage which is prior to
the actual execution of the decree for possession wherein
the grievance of the obstructionist can be adjudi cated upon
bef ore actual delivery of possession to the decree-hol der

VWile Oder XXI Rule 99 on the other hand deals with the
subsequent stage in the execution proceedings where a
stranger claimng any right, title and interest in the
decretal property mght have got actually di spossessed and
clains restoration of possession on adjudication of his
i ndependent right, title and interest dehors the interest of
the judgment-debtor. ~Both these types of enquiries in
connection with the right, title and interest of a stranger
to the . decree are clearly contenplated by the aforesaid
schene of Order XXI and itis not as if that such a stranger
to the decree can come in the picture only at the fina

stage after |osing the possession and not before it if heis
vigilant enough to  raise his objection and obstruction
before the warrant for possession gets actually executed
against him Wth respect the H gh Court has totally ignored
the scheme of Order XXI Rule 97 in thi's connection by taking
the view that only 'remedy of such stranger to the decree
lies under Order XXI = Rule 99 and he has no | ocus standi to
get adjudication of his claimprior to the actual delivery
of possession to the decree-holder in the ‘execution
proceedi ngs. The viewtaken by the Hgh Court in this
connection also results in patent breach  of principles of
natural justice as the obstructionist, who alleges to have
any independent right, title —and interest in the decreta

property and who is admttedly nott a party to the decree
even though meking a grievance right in tinme before the
warrant for execution is actually executed, would be told
off the gates and his grievance would not be considered or
heard or nerits and he would be throwm off lock, stock and
barrel by wuse of police force by the decree-holder. That
woul d obvi ously result in irreparable -injury to -such
obstructioni st whose grievance would go overboard without
bei ng considered on nerits and such obstructioni st woul d be
condemmed totally wunheard. Such an order - of the Executing
Court, therefore, would fail also on the ground of non-
conpliance with basic principles of natural justice. On the
contrary the statutory schene envisaged by Oder XXl Rule
97, CPC as discussed earlier clearly guards agai nst such a
pitfall and provides a statutory renedy both to the decree-
holder as well as to the obstructionist to have their
respective say in the natter and to get proper adjudication
before the Executing Court and it is that adjudication which
subject to the hierarchy of appeals would remain binding
between the parties to such proceedings and separate suit
woul d be barred with a viewto seeing that nultiplicity of
proceedi ngs and parallel proceedings are avoided and the
ganut laid down by Order XXI Rules 97 and 103 would renmain a
conpl ete code and the sole renedy for the concerned parties
to have their grievances once and for all finally resol ved
i n execution proceedi ngs thensel ves.

In this connection we nay also profitably refer to a
judgrment of a Bench of three learned of this Court in the
case of Bhanwar Lal v. Satyanarain and Another (195) 1 SCC
6. In that case the Bench consisting of K Ramaswamy, S.C
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Agrawal , and N.  Venkat achal a, JJ., Sat yanarai n had
obstructed to the delivery of possession of the suit
i movabl e property which was sought to be obtained in
execution by the appellant decree-holder. After such an
obstruction was offered by Satyanarain the decree-hol der
noved an application under Oder XXI Rule 35 for police
assistance to renove obstruction caused by Satyanarain. The
Executing Court directed the decree-holder to nake an
application under Oder XXI Rule 97. This Court took the
view that the very application under Oder XXl Rule 35 sub-
rule (3) for police assistance for renoval of obstruction
caused by Satyanarain had to be treated to be an application
under Oder XXI Rule 97 and such an application was
mai nt ai nabl e and could not be said to be beyond limtation
In this connection the follow ng pertinent observati ons were
made by this Court:

"The crux of the guestion is

whet her the  application filed on

25-5-1979 by the appellant, though

purported to be under ~ Oder 21

Rul e - 35(3) against Satyanarain, is

convertible to one under Order 21

Rule 97. Order 21, Rule 35(3)

provi des that:

"35(3) Wiere possession of any

building on enclosure is to be

del i vered and the per son in

possessi on, being bound by  the

decree, does not afford free

access, the Court, through its

of ficers, nay, after gi vi ng

reasonable warning and facility to

any wormman not appearing in public

according to the custonms of the

country to withdraw, renpve or open

any lock or bolt or break open any

door or do any other act necessary

for putting the decree-holder in

possession.’

A reading of Oder 21. Rule 35(3)

postul ates that the person in

possessi on of the i movabl e

property to be delivered under the

decree nust be per force bound by

the decree. Admittedly, Satyanarain

was not a judgment-debtor and that

therefore, he is not bound by the

decree unless he clains right,

title or i nterest through the
j udgrent -debtor, Ram Kishan. the
per son resisting delivery of
possession. In other words the

resistor must claimderivate title
fromthe judgnent-debtor. The court
gets power under Order 21, Rule 97
to renove such obstruction or
resistance and direct its officer
to put the decr ee- hol der in
possessi on of t he i movabl e
property after conducting enquiry
under Rul e 97.

Order 21, Rule 97 provides thus:
‘97. Resistance or obstruction to
possessi on of inmobvabl e property. -
(1) Where the holder of a decree
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for the possession of inmmovable
property or the purchaser of any
such property sold in execution of
a decree is resisted or obstructed
by any per son in obt ai ni ng
possessi on of the property, he may
nake an application to the Court
conpl ai ni ng of such resistance or
obstructi on.

(2) Where any application is nade
under sub-rule (1), the Court shal
proceed to adj udi cate upon the
application in accordance with the
provi si ons herein contained.’

The procedure has been provided in
Rules 98 to 103 W are not, at
present, concer ned with t he
guestion relating to the procedure
to be followed and question to be
det ermined under Order 21, Rules 98
to 102. A reading of Order 21, Rule
97 CPC clearly envisages that "any
per son" even i ncludi ng t he
j udgrent - debt or i rrespective
whet her he clainms derivative title
fromthe judgnment-debtor or set up
his owmn right, title or interest
dehors the judgnent-debtor and he
resi sts execution of a decree, then
the court in addition to the power
under Rul e 35(3) has been enpowered
to conduct an enquiry whether the
obstruction by that person in
obt ai ni ng possession of imovable
property was legal or _not. The
decree-hol der gets a right _under
Rule 97 to nmmke an application
against third parties to have his
obstruction renoved and an enquiry
t her eon coul d be done. Each
occasi on of obstruction or
resi stance furnishes a cause of
action to the decree-hol der to nake
an application for renoval of the
obstruction or resistance by such
person.

When the appellant had made the
application on 25-5-1979 agai nst
Satyanarain, in law it nust be only
the application nmde under O der
21, Rule 97(1) of CPC. The
executing court, obviously, was in
error in directing to make a fresh
application. It is the duty of the
executing court to consider the
avernents in the petition and
consi der t he scope of t he
applicability of the relevant rule.
In technical ground the executing
court di sm ssed the second
application on limtation and al so
the third application, on t he
ground of res judicata which the
H gh Court has in the revisions now
uphel d. The procedure is t he
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handmai d of substantive justice but
in this case it has ruled the

roost."
In view of the aforesaid settled legal position
therefore, and in the light of the statutory scheme

di scussed by us earlier it nmust be held that respondent no.1
decree-hol der’'s application dated 6th My 1991 praying for
i ssuance of warrant for delivery of possession with the aid
of armed force, was in substance for removal of obstruction
of fered by the appellant and others under Order XXI Rule 97,
CPC and had to be adjudi cated upon as enjoined by O der XXl
Rule 97 sub-rule (2) read with Order XXI Rule 101 and Order
XXI Rule 98. In this connection the Court had also to follow
the procedure laid down by Oder XXI Rule 105 which enjoins
the Executing Court to which an application is nade under
any of the foregoing Rules of the Order to fix a date of
hearing of the application. As the Executing Court refused
to adjudicate upon the obstruction and the claim of the
appel | ant ‘'who obstructed to the execution proceedings it had
clearly failed to exercise jurisdiction vested in it by |aw.
The High Court in revision also comritted the sane error by
taking the view that such an application was not maintained.
It is of course true as submtted by | earned counsel for the
decree-hol der that in paragraph 4 of the judgment under
appeal the Hgh /Court has noted that there was sone
di screpancy about ' the Khasra Nunber. But these are passing
observations. On the contrary in the subsequent paragraphs
of the judgment the Hi gh Court has clearly held that such an
application by the objector was not maintainable and his
only renedy was to nove an application under Order XXI Rule
99 after handing over  possession and consideration of
objection to delivery of possession by a stranger. to the
decree at any earlier stage was premature. It rmust,
therefore, be held that neither the Executing Court nor the
H gh Court in revision had considered the objection of the
appel | ant agai nst execution or nmerits. Consequently the
i mpugned judgnent of the Hi gh court as well as the order of
the Executing Court in Cvil Execution Case No. 25 of 1990
dated 15th February 1996 are quashed and set  aside and
proceedings are remanded to the Court of Minsif 11, Mnger
to re-decide the application of respondent no.1 decree-
hol der dated 6th May 1991 by treating it —to be one under
Oder XXI Rule 97 for renoval of obstruction of the
appel l ant and after hearing the decree-holder as well as the
appellant to adjudicate the claimof the appellant and to
pass appropriate orders under Oder XXI Rule 97 -sub-rule
(2), CPC read with Oder XXI Rule 98, CPC as indicated in
earlier part of this judgnent.

Before parting with this case we nmy nmention one
appr ehensi on voiced by |learned counsel appearing for the
decree-holder. He submitted that the Nazir has noted in his
report dated 28th April 1991 that when he went to execute
the decree he was resisted on spot by Brahndeo Chaudhary,
that is the present appellant, as well as by Sitaram
Chaudhary and Jago Chaudhary who are found to be brothers of
the appellant and sone other persons and, therefore, these
ot her persons also would one by one conme forward to further
obstruct the execution pr oceedi ngs whi ch woul d be
indefinitely delayed. This submi ssion though prima facie
| ooking attractive on a closer scrutiny does not remain well
sustai ned. Even though the Nazir’'s report nentions the
obstructions offered by Sitaram Chaudhary, Jago Chaudhary,
Brahnmdeo Chaudhary and others, only the appellant objected
to the order passed by the Executing Court on respondent
no.1l's application dated 6th My 1991 for issuance of a
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fresh warrant for delivery of possession wth the aid of
police force. Only he put forward his witten objections on
22nd January 1996. Neither of his brothers, nanely, Sitaram
Chaudhary or Jago Chaudhary nor anyone else filed any
objections to the said application for issuance of fresh
warrant for possession with the police aid. Therefore, it
nmust be held that the only objectionist to remain in the
field claimng to be a stranger having any right, title and
interest in the suit property is the appellant and no one
el se. The others who might have resisted on spot on 28th

April 1991 must  be treated to have given up their
obstructions and resistance subsequently and have gone out
of picture. It nust, therefore, be held that only the

appellant is the sole surviving obstructionist whose claim
regarding the alleged independent right, title and interest
in the decretal property ~has to be adjudicated upon by the
Executing Court under Order XXl Rule 97 sub-rule (2), CPC
pursuant to the present order. The Executing Court shall not
entertain objection or obstruction fromany other party or
person. It ~“is also necessary to direct the Executing Court,
to which these proceedi ngs are bei ng remanded, to adjudicate
upon the «claimof the appellant to the decretal property as
per the provisions off Oder XXI Rule 97 sub-rule (2), CPC
read with Oder XXI' Rule 98 within a period of three nonths
fromthe receipt of the wit of the order at its end as the
decree is of 1988 and the execution proceedings now woul d be
pendi ng for about nine years.

The appeal is accordingly allowed. There wll be no
order as to costs in the facts and circunstances of the
case.




