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CASE NO. :
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PETI TI ONER
NATI ONAL HI GHMWAY AUTHORI TY OF | NDI A

RESPONDENT:
GANGA ENTERPRI SES AND ANR.

DATE OF JUDGVENT: 28/08/2003

BENCH
S.N. VAR AVA & H K SEVA

JUDGVENT:
JUDGVENT

2003 Supp(3) SCR 114
The following Order of the Court was delivered

Thi s appeal is against the Judgenent of the Hi gh Court of Del hi dated 30th
Cct ober, 1998.

Briefly stated, the facts are as follows :

The Appellant issued a tender notice calling for tenders for collection of
toll on a portion of 'the highway running through Rajasthan. The |ast date
of subm ssion of bid was 31st July, 1997. It was al so provided that tol

pl azas woul d be got conpl eted by the authority and handed over to the

sel ected enterprise. There was two types of securities to be furnished, one
being a bid security in an anbunt of Rs.” 50 lakhs (Rupees fifty | akhs
only). The other was a performance security by way of a bank guarantee of
Rs. 2 Crores (Rupees Two crores only). Clauses 7.1 to 8 deal with bid
security. They read as under :-

"7. Bid Security.

7.1. The bidder shall furnish, as a part of his bid, 'a Bid Security in an
ambunt of Rs. 50 Lakhs (Rupees Fifty Lakhs only), or an equival ent anmpunt

in a freely convertible currency. The Bid Security shall, at the bidder’s
opi nion, be in the formof a Bank Draf, or Guarantee froma Bank located in
I ndi a. The Bank CGuarantee shall be in the Form of Bank Cuarantee for Bid

Security included herein, valid of 150 days after the |ast date for
subm ssi on of the bid.

7.2. A bid not acconpani ed by an acceptable bid security shall be rejected
by National Hi ghways Authority of India as non-responsive.

7.3. The Bid Security of unsuccessful bidders will be returned by Nationa
H ghways Authority of India as pronptly as possible but not |ater than 30
days after the expiration of the period of bid validity.

7. 4. The Bid Security of the successful bidder will be returned by
Nat i onal Hi ghways Authority of India soon after the bidder has furnished
the required Perfornance Security.

7.5. The Bid Security may be forfeited :

(a) if the bidder withdraws his bid during the period of bid validity;
or
(b) in case the successful bidder fails within the specified period to

(i) furni sh the required Performance Security; and (ii) sign the
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Agreenent. 8. Bid Validity.

Bid shall remain valid for a period of 120 days after the | ast date of bid
subm ssion. "

Thus, it is to be seen that the bid security of Rs. 50 | akhs was not for
performance of the contract. It was in essence an earnest to be given to
ensure that the bidder did not withdraw his bid during the period of bid
validity and/or that after acceptance the perfornmance security is furnished
and the Agreement signed. The other termnms pertained to the anticipated
contract for collection of toll. It nmust be mentioned that the bid validity
peri od was 120 days.

In terns of this tender docunment the Respondent gave his bid or offer. The
offer/bid was in terms of the tender and thus it was also in two parts. The
first part being an offer that the bid woul d not be withdrawn during the
bid validity period and/or that-on acceptance the performance security
woul d be furnished and the Agreenent signed. The second part of the offer
dealt with the terns and conditions pertaining to the performance of the
contract ‘of collection of tolls, if the offer was accepted. As

ear nest/security for performance (of ‘the first part of the offer) the
Respondent al ong with his bid furnished a bank guarantee in a sumof Rs. 50
Lakhs as bid security. The bank guarantee furni shed was a "on demand

guar antee" which specifically provided that the bank guarantee coul d be
enforced "on denand" if the bidder withdraws his bid during the period of
bid validity or if the bidder, having beeen notified of the acceptance of
his bids, fails to furnish the performance security or fails to sign the
Agreenent. The anount of the Bank? Guarantee was to be paid by the bank

wi t hout dermur on the witten demand nmerely stating that one of these
conditions had been fulfilled. The nonment the bank guarantee was gi ven and
accepted by the Appellants the first portion of the offer, regarding bid
security, stood accepted. O course, this did not nean that a conpeted
contract in respect of the work of toll collection had come into existence.

It is an adnmitted position that 120 days woul d have conme to an end of 28th
Noverber, 1997. In August the technical bids were opened. In Septenber the
financial bids were opened, wherein it was found that the Respondent was
the hi ghest bidder.

On 20th Novenber, 1997 the Respondent withdrew his bid i.e. he withdrew his
bid before the expiry of 120 days. On 21st Novenber, 1997, the Appellants
accepted the of fer of the Respondent. However, as the Respondent had

wi thdrawn his bid the performance guarantee was not furnished and the
Agreenent was not entered into. The Appellants thus encashed the bank
guarantee for Rs. 50 |akhs.

The Respondent then filed a Wit Petition in the H gh Court, for refund of
the ambunt. On the pleadings before it, the Hi gh Court raised tw questions
viz. (a) whether the forfeiture of security deposit is wthout authority of
| aw and wi t hout any binding contract between the parties and al so contrary
to Section 5 of the Contract Act and (b) whether the wit petitionis

mai ntai nable in a claimarising out of a breach of contract. Question (b)
shoul d have been first answered as it would go to the root of the matter.
The High Court instead considered question (a) and then chose not' to answer
qguestion (b). In our view, the answer to question (b) is clear. It is
settled law that disputes relating to contracts cannot be agitated under
Article 226 of the Constitution of India. It has been so held in the cases
of Kerala State Electricity Board v. Kurien E. Kalathil reported in [2000]
6 SCC 293, State of U P. v. Bridge & Roof Co. (India) Ltd. reported in
(1996) 6 SCC 22 and B.D.A. v. Ajai Pal Singh reported in (1989) 2 SCC 116.
This is settled law. The dispute in this case was regarding the terns of

of fer. They were thus contractual disputes in respect of which a Wit Court
was not the proper forum M. Dave however relied upon the cases of
Veriganto Naveen v. CGovernnent of A P. reported in [2001] 8 SCC 344 and
Har mi nder Singh Arora v. Union of India reported in [1986] 3 SCC 247. These
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however are cases where the Wit Court was enforcing a statutory right or
duty. These cases do not lay down that a Wit Court can interfere in a
matter of contract only. Thus on the ground of naintainability the Petition
shoul d have been di sni ssed.

By the inpugned Judgnment the Wit Petition has been allowed. The H gh Court
hol ds that the offer was withdrawn before it was accepted and thus no

conpl eted contract had cone into existence. The High Court holds that in
law it is always open to a party to withdraw its offer before its
acceptance. To this proposition there can be no quarrel. W therefore did
not permt M. Dave to cite authorities for the proposition that an offer
can be wi thdrawn before it is accepted.

The Court, however, then goes on to hold as under

"The statutory right having been so exercised, the fetter inposed by the
clause to the contrary in the tender docunents and the bank guarnatee coul d
not override the provisions of the Indian Contract Act. Any clause in so
far as it is contrary of conmes in conflict with the provisions of the

I ndian Contract Act is inoperative and void and connot be enforced. To have
an enforceabl e contract there nmust be an offer and unconditiona

acceptance. A person who nakes an offer has the right of withdrawing it

bef ore acceptance. Until the offer is accepted unconditionally it creates
no legal right and the bid can be withdrawn at any time. Once it is held
that there is no conpleted contract between the parties no further question
can arise. There can be no breach of contract. There is no statutory rule
or an act whenunder the security deposit in the formof a bank guarantee
could be claimed by the respondent No. 2. The position may, however, be
different if there is a statutory rule having force of |aw precluding

wi thdrawal of a bid before its acceptance. The petitioner was entitled to
wi t hdraw the bid because the prohibition agai nst wi'thdrawal does not have
the force of |aw and there was no consideration to bind himdown to the
condition. In the present case there was no acceptance by respondent No. 2
on the date of wi thdrawal of the bid by the petitioner. In the

circunst ances the invocation and encashnent of the bank guarantee is
illegal and void and is liable to be set aside.” In our view, the Hi gh
Court fell in error in so holding. By invoking the bank guarantee and/ or
enforcing the bid security, there is no statutory right, exercise of which
was being fettered. There is no termin the contract which is contrary to
the provisions of the Indian Contract Act. The |Indian Contract Act nerely
provides that a person can withdraw his offer before its acceptance. But
withdrawal of an offer, before it is accepted, is a conpletely different
aspect fromforfeiture of earnest/security noney which has been given for a
particul ar purpose. A person may have a right to withdraw his offer but if
he has made his offer on a condition that sone earnest noney w |l be
forfeited for not entering into contract or if some act is not performed,
then even though he may have a right to withdraw his offer, he has no right
to claimthat the earnest/security be returned to him Forfeiture of such
earnest/security, in no way, affects any statutory right under the Indian
Contract Act. Such earnest/security is given and taken/'to ensure that a
contract cones into existence. It would be an anonalous situation that ‘a
person who, by his own conduct, precludes the coming into existence of the
contract is then given advantage or benefit of his own wong by not
allowing forfeiture. It nmust be remenbered that, particularly in governnent
contracts, such a termis always included in order to ensure that only a
genuine party makes a bid. If such a termwas not there even a person who
does not have the capacity or a person who has no intention of entering
into the contract will nake a bid. The whol e purpose of such a clause i.e.
to see that only genuine bids are received would be lost if forfeiture was
not permtted.

There is another reason why the inpugned Judgnent cannot be sustained. It
is settled law that a contract of guarantee is a conplete and separate
contract by itself. The |law regardi ng enforcenent of an "on denmand bank
guarantee" is very clear. If the enforcenent is in terns of the guarantee,
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then Courts nust not interfere with the enforcenent of bank guarantee. The
Court can only interfere if the invocation is against terns of the
guarantee or if there is any fraud. Courts cannot restrain invocation of an
"on demand guarantee" in accordance with its terns by |ooking at terns of
the underlying contract. The exi stence or non-existence of an underlying
contract become irrel evant when the invocation is in terms of the bank
guarantee. The bank guarantee stipulated that if the bid was withdrawn
within 120 days or if the performance security was not given or if an
Agreenent was not signed, the guarantee could be enforced. The bank

guar antee was enforced because the bid was w thdrawn within 120 days.
Therefore, it could not be said that the invocation of the bank guarantee
was against the terns of the bank guarantee. If it was in terns of the bank
guarantee, one fails to understand as to how the Hi gh Court could say that
the guarantee coul d not have been invoked. |f the guarantee was rightly

i nvoked, there was no question of directing refund as has been done by the
H gh Court.

M. Dave submitted that the Respondent had no option but to withdraw his

of fer as the Appellants had not conpleted the toll plazas. He pointed out
that the period of the contract was to be from 1lst Cctober, 1997 to 30th
Sept enber; 1999. He subnitted that even though the contract, if accepted,
was to comrence from 1st Cct ober 1997, the Appellants had not accepted the
of fer till 20th Novenber, 1997 and thus Respondent had to w thdraw his
offer. He submitted that it has come on record that the toll plazas were
not conpleted till March, 1998. He submitted that the Respondent was forced
to withdraw his offer because of the inaction/ negligence on the part of
the Appellant. He submitted that under these circunmstances Respondent shold
not be penalized by forfeiture of his deposit. W are unable to accept this
subm ssion. The Bid security was given to nmeet a specific contingency viz.
non-wi t hdrawal of the offer within 120 days. The conti ngency having arisen
Appel l ants were entitled to forfeit. It may only be nentioned that in the
proposed Agreenent there is a clasue which provides that if therre is a
delay on the part of the Appellants, which results in delay in the work of
collection of toll, the anpunt payable by the Respondent woul d be reduced
pro-rata. Thus by reason of the delay Respondent woul d not have suffered.

Al so Respondent was well aware that 120 days woul d end on 28th Novenber,
1997. Thus the Respondent was aware when he gave his offer, that acceptance
could be delayed till 28th Novenber, 1997. Thus non-acceptance till 20th
Noverber, 1997 was not a ground would justify action of Respondent in

wi t hdrawi ng his offer.

In this view of the matter, the inmpugned Judgnent is set aside. The Appea
is accordingly allowed. The Wit Petition of the Respondents shall stand
di sm ssed. There will be no order as to costs.




