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issue wits against the Governnent of |ndia--Constitution of
India, Arts. 32(2A), 226.

HEADNOTE
The Hi gh Court of. Janmmu and Kashnir, relying on the
decisions of this Court in Election Comm ssion, India v.

Saka Venkata Subba Rao, [1953] S.C R 1144 and K. S. Rashid
and Son v. The Incone Tax Investigation Comission etc.,
[1954] S.C.R 738, dismissed an application for a wit rmade
by the appellant against the Union of India and Anr. ~under
Art. 32(2A), the relevant provisions of which are " in the
matter of enforcenent of fundanental rights the same as in
Art. 226 of the Constitution, on the prelimnary objection
that the said application was not nmintainabl e agai nst’ the

Uni on of India as it was outside t he territoria
jurisdiction of that Court. The appellant’s case was that
he was hol di ng the substantive rank of Lieut. Col. in Jammu

and Kashmir and had the right to continue in service ‘unti
he attained the age of 53 on Novenber 20, 1961, but —was
prematurely retired by a letter issued by the Governnent  of
India on July 31, 1954, without any allegation or charge and
in contravention of Art. 16(1) of the Constitution.

Held, that there can be no doubt as to the correctness of
the decisions relied on by the Hi gh Court and the appea
must fail.
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The jurisdiction of the Hi gh Court under Art. 226 of the
Constitution, properly construed, depends not on t he

resi dence or location of the person affected by the order
but of the person or authority passing the order and the
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place where the order has effect cannot enter into the
determ nation of such jurisdiction. Since functioning of a
CGovernment really neans giving effect to its order, such
functioning cannot determnine the neaning of the words "any
person or authority within these territories" occurring in
the article. A natural person, therefore, is within those
territories if he resides there permanently or tenporarily,
an authority other than the Governnent is wthin those
territories if its office is located there and a Governnent
if its seat fromwhich, in fact, it functions is there.

It is not correct to say that the word "authority” in Art.
226 cannot include a Governnent. That word has to be read
along with the clause "including in appropriate cases any
CGover nment " i mediately following it, which, properly
construed, nmeans, that the word may include any GCovernment
in an appropriate case. That clause is not connected wth
the issuance of a wit or order and is not intended to
confer ~discretion on the Hgh Courts in the matter of
issuing a wit or-direction on any Governnent, and only
neans in_such cases where the authority agai nst whom the
H gh Court has jurisdiction to issue the wit, happens to be
a Government or its subordinates, the H gh Court may issue a
wit against the Government:

El ecti on Comm ssion, India v. Saka Venkata Subba Rao, [1953]

S CR 1144 and 'K S. Rashid and Son v. The Incone-tax
I nvestigation Conm ssion etc., [1954] S.C.R 738, approved.
Magbul unni ssa v. Union of India, |I.L/R-(1953) 2 All. 289,
overrul ed.

The Lloyds Bank Limted v. The Lloyds Bank ' I'ndian Staff
Association (Calcutta Branches), |I.L.R [1954] 2 Cal. 1,

referred to

Proceedi ngs under Art. 226 are not suits covered by Art. 300
of the Constitution. Such proceedings provide for ' extra-
ordinary renedies by a special procedure and there is no
scope for introducing the concept of cause of action in it
in the face of the express limtation inmposed by it, that
the person or authority concerned nust be wthin the
territories over whi ch t he Hi gh Court exer ci ses
jurisdiction.

Ryots of Garabandho v. Zam ndar of Parlakinedi, (1943) L.R
70 1. A 129, held inapplicable.

The resulting inconvenience of such an interpretation of
Art. 226 to persons residing far &way from New Del hi, ~ where
the Government of India is in fact |ocated, and aggri eved by
some order passed by it, may. be a reason for suitably
amending the Article but cannot affect its plain |anguage.
This Court should not, except when it is denonstrated beyond
all reasonabl e doubt that the previous ruling, given after
105
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due deliberation and full hearing, was erroneous, ~-go back
upon it, particularly on a constitutional issue.

Per Subba Rao, J.-The object that the framers of our = Con-
stitution had before themin declaring the fundanmenta
rights in Part Ill of the Constitution and enpowering the
Hi gh Courts by Art. 226 of the Constitution to enforce them
would be largely defeated if a person in a renote part of
the country had to cone to New Delhi to seek the protection
of the Punjab H gh Court whenever the Union Governnent
infringed his fundanmental right.

The power of the Hi gh Courts under Art. 226 of the Consti-
tution is of the widest anplitude and it can issue not
nerely wits but also directions and orders.

The words "any Government" in the Article includes the Union
CGovernment whi ch has no constitutional situs in a particular
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pl ace and exercises its powers throughout India and nust,
therefore, be deenmed in law to have functional existence
throughout India and thus within the territories of every
State. Consequently, when the Union Government infringes the
legal right and interest of a person residing within the
territorial jurisdiction of "a Hi gh Court, the H gh Court
has the power under the Article to issue a wit to that

CGovernment. If its orders are di sobeyed by that Governnent
or any of its officers, even though physically outside its
territories, it can proceed in contenpt agai nst them under

the Contenmpt. of Courts Act, 1952.

El ecti on Comm ssion, India v. Saka Venkata Subba Rao, [1953]
S.C.R 1144, held inapplicable.

K...S Rashid and Son v. |ncone Tax I nvestigation
Conmi ssion, [1954] S.C.R 738 and Ryots of Garabandho v.
Zam ndar of Parlakinedi, L-R 70 I.A 129, considered.
Maqbul - Unni ssa v. Union of India, |I.L.R (1953) 2 All. 289,
appr oved.

Surajmal 'v. State of MP., AI.R 958 MP. 103 and Radhe-
shyam Makhanlal ~v. Union.of India, Al.R 1960 Bom 353,
hel d i nappli cabl e.

In the instant case, therefore, the High Court had the power
to issue the wit to the Union Governnent under Art. 32(2A)
of the Constitution.

Per Das CGupta, J.-It i's neither correct nor appropriate to
speak of location /of any Governnment™ and there is no
satisfactory test. for ascertainingthe location of the
Gover nnent of India. Since the ~Governnent functions
throughout the territory of India, the conclusion nust be
that it is within the territories under the jurisdiction of
every Hi gh Court. The words "any Governnent" in Art. 226
clearly indicate that the High Court was intended to give
relief against that Government as well.

Even though the Governnment, of India is wthin t he

territories of every High Court, it will not have to face
applications
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for relief against the sane order in all the H gh Courts in
I ndi a. The words "in appropriate cases" in that Article,

properly construed, indicate that there can be only one High
Court thereunder that can exercise jurisdiction -under the
Article for every act or om ssion in respect of which relief
is claimed. It is possible in every case to ascertain the
place where the act or onission took place and that High
Court al one, which exercises jurisdiction over that place,
can have jurisdiction to grant relief under the Article.

It is not correct to say that under Art. 226 the  cause of
action determnes the jurisdiction. Neither ‘that Article
nor Art. 32(2A) of the Constitution is based on  that
principl e.

El ecti on Conmmi ssion, India v. Saka Venkata Subba Rao, [1953]
S.C.R 1144, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 37 of 1955.
Appeal fromthe judgnent and order dated Decenber 7, 1954,
of the Jammu and Kashmir H gh Court in Crimnal Msc. No.
76 of 2011.

Vir Sen Sawhney, for the appellant.

C....K Daphtary, Solicitor-General of India, B. R L
lyengar, R H Dhebar and T. M Sen, for the respondents.
Sardar Bahadur, for the intervener

1960. December 5. The Judgnent of Sinha, C J., Kapur
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Gaj endr agadkar, Wanchoo and Shah, JJ., was delivered by
Sinha, C. J. Subba Rao, J. and Das Gupta, J. delivered
separate judgnents.

SINHA, C. J.-This appeal on a certificate of fitness granted

by the H gh Court of Judicature, Jammu and Kashmr, is
directed against the judgment and order dated Decemnber 7,
1954, in an application under Art. 32(2A of the

Constitution for issue of. a wit, directions or. order
agai nst the Union of India, through the Secretary, Mnistry
of Defence,, New Delhi, a,%the first respondent and the
State of Jammu and Kashmir through the Chief Secretary,,
Jammu and Kashmir State, as the second respondent.

The petition is based on the following allegations. The
petitioner will be referred to as the appellant in the
course of this judgment. He was aged 45 years
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262 days on August 12, 1954.- He was holding a regular
comm ssion in the Jammu and Kashmr State Forces, which were
amal gamat ed with the Defence Forces of the Union with effect
from Septenber 1, 1949. The appel | ant hol di ng t he
substantive rank of Lieut. Col. inthe amal gamated forces
had the right to continue inservice until he attained the
age of 53 years, which event will happen on Novenber 20,
1961. The Government of India issued a letter dated July
31, 1954, retiring the appellant from the service wth
ef fect from August 12, 1954, This decision of the Governnent
of India is not based on any allegations  or charge of
i nefficiency, indiscipline or any other irregularity on the
part of the appellant. The aforesaid decision of the
Government of India prematurely retiring the appellant is
i mpugned as illegal, unwarranted and discrimnatory and as
having been nmade in contravention of ‘Art. 16(1) of the
Constitution.

The petition was opposed on behalf of the respondents
af oresaid on a nunber of prelimnary grounds of which it 1is
only necessary to nention the first, nanmely, that the
authority against whomthe wit i's sought, that is/'to say,
respondent No. 1, being outside the territorial Jinmts of
the jurisdiction of the Janmu and Kashnir H gh Court, the
sane was not nmintainable. This prelimnnary objection was
heard by a Division Bench, (Janki Nath Wazir, C_J. and M
A.  Shahmiri, J.) Jammu and Kashmr Hgh Court. By its
j udgrment. dated Decenber 7, 1954, the Hi gh Court upheld the
prelimnary objection. The High Court, relying upon -the
decisions of this Court in Election Commission, India v.
Saka Venkata Subba Rao (1) and K. S. Rashid and Son v. The
I ncome-tax Investigation Comm ssion etc. (2), held that it
had no jurisdiction to issue a wit against| the first
respondent and, therefore, dism ssed the petition, but/ the
H gh Court granted the necessary certificate under Art, 132
of the Constitution; hence this appeal

The matter was first heard by a Bench of five judges. in the
course of hearing it became clear to us that the appell ant
not only sought to distinguish

(1) [1953] S.C.R 1144.

(2) [1954] S.C.R 738.
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the two decisions aforesaid of this Court, but questioned
the correctness of those decisions. Hence this |arger Bench
was constituted in order to exam ne the correctness of the
decisions aforesaid of this Court on the strength of which
the High Court had refused to entertain the appellant’s
petition, on nerits.

It has been argued on behal f of the appellant, in the first
instance, that the previous decisions of this Court were
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di stingui shable on the ground that they did not, in terns,
consider the question whether the Governnent of India wag
amenable to the jurisdiction of the Hi gh Court under Art.
226 or of the Jammu and’ Kashmir Hi gh Court wunder Art.
32(2A) of the Constitution. that those provisions, on a true
construction, would not stand in the way of the appellant,
i nasmuch as the Government of India has no location and its
authority 1is present throughout the Union territory; that
the correct test is whether or not the cause of action arose
wi t hin t he territorial limts of the Hi gh Court’s
jurisdiction; that the Hi gh Court was in error in holding
that the term"authority” included a Government.

In answer to these contentions on behalf of the appellant,
the learned Solicitor-Ceneral contended that, on a proper
construction of the relevant provisions of the Constitution,
it is clear that Sastri C J.’s observations relating to

"authority" in the case of Election Commission, India V.
Saka Venkata Subba Rao (1) applied with equal force to
Gover nment’, i ni ncludi ng the Uni on Gover nrent . The

CGovernment ~of India functions through its officers and,
therefore, the |ocation contenplated neans the place at
which the orders inpugned are ordinarily passed. The
considerations in a'suit with reference to the cause of
action for the suit do not stand on the sane footing in a
wit matter, because the wit has to reach the particular
officers of the Governnment concerned. The expression "in
appropriate cases" neans that there may be cases where
though the Uni on Governnent as such is not [ocated wthin
the territorial Ilimts of a H gh Court yet a wit may be
i ssued against it by the High

(1) [1953] S.C R 1144.
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Courts because an officer of the Union GCovernment is
functioning within such limts andit is his order which is
the subject matter of the controversy.” Therefore, it is not
in every case that a H gh Court canissue a wit against the
Union. A wit of nandanus, for exanple, is directed against
a particular nanmed person or authority. Simlarly, a wit

of «certiorari is directed against. a particular record.
Therefore, the wit nust issue to someone wthin the
territorial limts of the H gh Court’s jurisdiction.

The question that we have to determne in this case is of
far-reaching inmportance and is not a matter of  first
i mpression. The question was first raised in this Court in
1952 and was determ ned by a Constitution Bench in the case
of El ection Conm ssion, India v. Saka Venkata Subba Rao (1).
In that case a wit was applied for in the Madras H gh Court
for restraining the Election Comrission from enquiring into
the alleged disqualification of the respondent. A single
Judge of the H gh Court- of Judicature of Madras issued a
wit of prohibition restraining the El ection Conmission, a
statutory authority constituted by the President of | India,
with its office permanently |ocated at New Del hi, when the
matter was heard by the |earned single Judge of the High
Court. In the High Court the Election Comm ssion denurred
to the jurisdiction of the Court to issue any wit against
it on the ground that the Commission was not wthin the
territory in relation to which the H gh Court exercised
jurisdiction, apart fromother objections. The | earned
Judge of the High Court overruled the prelimnary objection
and decided the case on nerits, and issued a wit
prohi biting the Commission from proceeding wth t he
enquiry. The | earned Judge granted the certificate under
Art. 132 that the case involved a substantial question of
law as to the interpretation of the Constitution. The
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El ection Commission accordingly came up in appeal to this
Court and challenged the jurisdiction of the Mdras High
Court to issue the wit it had purported to do. This Court
overruled the contention on behalf of the respondent which

was
(1) [1953] S.C R 1144.

835

based on the decision of the Privy Council in t he
Par| aki medi case (1) that the jurisdiction of the H gh Court
to issue a wit is analogous to the jurisdiction of a court
to grant a decree or order against persons outside the
[imts of its local jurisdiction, provided that the cause of
action arose within those limts. This Court overrul ed that
contention in these words: -

"The rule that cause of action attracts jurisdiction in
suits is based on statutory enactment and cannot apply to
wits issuable under Art. 226 which nakes no reference to
any cause of action or where it arises but insists on the
presence of the person or authority "within the territories’
inrelatiionto which the Hi gh Court exercises jurisdiction".
The Constitution Bench in that case considered that the
| anguage of Art. 226 of the Constitution was "reasoriably
pl ai n" and that the exercise of the power conferred by that
Article was subject to a two-fold Iimtation, nanely, (1)
t hat the power /is “to be exercised "t hr oughout the
territories in relation to which it exercises jurisdiction"
and (2) that the person or authority to whomthe H gh Court
is empowered to issue the wits nust be "within those
territories". In other words, the wit of the Court could
not run beyond the territories subject to its jurisdiction
and that the person or authority affected by the wit nust
be anmenable to the Court’'s jurisdiction, either by residence
or location within those territories.

The second case of this Court, ~which dealt wth this
guestion is K S Rashid and Son v. The | ncome- Tax
I nvestigation Commission (2). That was a case on appea
from the judgment and order dated August 10, 1950,  of the
Hi gh Court of Judicature, Punjab, at Sima, in a nunber of
m scel | aneous matters, in which the Hgh Court” had been
noved under Arts. 226 and 227 of the Constitution  praying
for quashing proceedings started against the -appellants
under the Taxation on |Inconme (lnvestigation Comm ssion.) Act
(XXX of 1947). It was prayed in the High Court that a wit
of prohibition mght issue against the |Incone-Tax

(1) (1943) L.R 70 I.A 129.

(2) [1954] S.C.R 738.
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I nvestigation Commi ssion directing it not to proceed wth
the investigation of cases referred to it under the
provisions of the Act. The wit petitions in the H-gh Court
were opposed on behalf of the Comm ssion on a nunber of
grounds, one of them being that the Pun. jab H gh Court had
no jurisdiction to issue the wits prayed for under Art. 226
of the Constitution, sinmply because the Comm ssion was
located in Delhi. Reliance was placed on behalf of the
Conmission on the decision of the Privy Council in the
Parliament case (1) that the substance of the matter was
that the assessees against whomthe investigation had been
started belonged to U P. and all the assessment pro-
ceedings, including reference to the Hi gh Court, would Ilie
in Utar Pradesh. The High Court gave effect to this
contention and dismssed the application primarily on the
ground that the H gh Court had no jurisdiction to issue the
wit to the Comm ssion. The assessees canme up in appeal to
this Court, and this Court substantially adopted the reasons
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given by it in its previous judgrment in the case of Election
Conmi ssion, India v. Saka Venkata Subba Rao (2). It is to
be noted that when the H gh Court of Punjab decided the
case, the decision of this Court referred to above had not
been given. Relying upon its previous decision, this Court
held that the Punjab High Court was in error in holding that
it had no jurisdiction to deal with the matter under Art.
226 of the Constitution. The appeal was dismssed by this
Court on other grounds, not naterial to this case.

Learned counsel for the appellant has contended that the two
deci si ons of this Court referred to above are
di stingui shable fromthe facts of the present case, inasnuch
as in those cases the El ection Commi ssion and the Incone-tax
I nvestigation ' Comnission were statutory bodies, which had
their Jlocation in Delhi, and, therefore, this Court held
that the Punjab H gh Court was the High Court within whose
jurisdiction those bodi es functioned and had their [|ocation
and were, therefore, anenable to its jurisdiction. He
further contended that the Union Government functioned
t hroughout the territory of India and could

(1) (1943) L.R 70 I.A 129.

(2) [1953] S.C.R 1144.
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not be said to be l'ocated only in Del hi sinmply because the
capital for the time being was in Delhi. In this

connection, strong reliance was placed on the decision of
the Full Bench of the Allahabad H gh Court in Magbul unni ssa
v. Union of India (1). That case does |lend a great deal of
support to this contention on behalf of the appellant. It
was held by the H gh Court in that case that the words "any
Government" in Art. 226(1) of the Constitution clearly indi-
cated that the Allahabad High Court had jurisdiction to
entertain the petition under Art. 226, not only against the
State of Uttar Pradesh, but also against the Uni on
Government for the issue of a wit in the nature of
mandanus, directing the Governnent to forbear from giving
effect to the order asking the petitioner to I|eave India.
The rati o of the decision was that, even though the capita
of the Government of Indiais in Delhi, its executive power
ext ends throughout the territory of India and that the rea
test to determine the jurisdiction would be the residence of
the petitioners and the effect of the inpugned order upon

them After holding that the H gh Court had t he
jurisdiction to entertain the petition, the Court dism ssed
it on other grounds, not material to +this -case. The

Al'l ahabad Hi gh Court distinguished the ‘decision of a
Di vi sion Bench of the Calcutta H gh Court dated January 17,
1951, in the case of The Lloyds Bank Limted v. The LI oyds
Bank Indian Staff Association (Calcutta Branches) (2)  which
was unreported till then. |In that case, Harries, ~C J.,
speaking for the Court, had held that though Art. 226 of th

Constitution had gone beyond the English practice by
providing that wits in the nature of prerogative wits
could issue even agai nst a Governnent, that Governnent . nopst
be located within the territorial limts of the Court which
was noved to exercise its power under that Article. He
further observed that the Governnent of India could not be
said to be located inthe State of Wst Bengal and,
therefore, wits under Art. 226 could not issue against that
CGovernment by the Hi gh Court of Calcutta. That

(1) I.L. R (1953) 2 AIl. 289.

(2) I.L.R [1954] 2 Cal. 1.
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decision of the Calcutta H gh Court was distinguished by the
Al | ahabad Hi gh Court on the ground that "the effects of the
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orders of the Union Government were not operative within the
jurisdiction of the Court". It may be added that that
deci sion came up in appeal to this Court in Cvil Appeal No.
42 of 1952 but the appeal was dismissed by this Court by its
judgrment dated April 20, 1952, on other grounds. It wll be
noti ced that when the Allahabad decision, so strongly relied
upon by the appellant, was given, the two decisions referred
to above of this Court were not there. The Allahabad Hi gh
Court may not have given that judgnment if the two decisions
of this Court had then been in existence.

The two rmain questions which arise, therefore, are: (i)
whet her the CGovernnment of India as such can be said to have
a location in a particular place, viz., New Delhi,
irrespective of the fact that its authority extends over al
the States and its officers function throughout India, and
(ii) whether there is any scope for introducing the concept
of cause of action-as the basis of exercise of jurisdiction
under Art. 226. Before, however, we deal with these two
main questions, we would like to clear the ground wth
respect . to two subsidiary matters whi ch have been urged on
behal f of -the appell ant.

The first argunent is that the word "authority" used in Art.

226 cannot and does not include Governmnent. W are not
impressed by this  argunent. In interpreting the word
"authority" we nust have regard to the clause imediately
following it. Art.’ 226 provides for "the issue to any
person or authority including in appropriate cases any
CGovernment" within those territories. It is clear that the

clause "including in appropriate cases any Governnent" goes
with the preceding word "authority", and on a plain and

reasonabl e construction it neans that the word "™  authority"
in the context may include any Governnment in_ an appropriate
case. The suggestion that the said clause is intended to

confer discretion on the High Courts “in the matter of
issuing a wit or direction on any Governnent seens to us
cl early unsust ai nabl e.
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To connect this clause with the issuance of a wit or  order
and to suggest that in dealing with cases agai nst” Gover nnent
the H gh Court has to deci de whet her the caseis appropriate
for the issue of the order is plainly not justified by the
rules of grammar. W have no hesitation in holding that the
said clause goes with the word "authority" and that its
effect is that the authority against whom jurisdiction is
conferred on the High Court to issue a wit or ~appropriate
order nmay in certain cases include a GCovernnent. Appr o-
priate cases in the context means cases in. which orders
passed by a Governnent or their subordi nates arel chall enged,
and the clause therefore neans that where such orders’ are
challenged the Hgh Court nmay issue a wit against the
Covernment. The position, therefore, is that under Art. 226
power is conferred on the High Court to issue to any  person
or authority or in a. given case to any Covernnent, wits or
orders there specified for enforcement of any of the rights
conferred by Part Il and for any other purpose. Havi ng
thus dealt with the two subsidiary points rai sed before us,
we may now proceed to consider the two main contentions
whi ch arise for our decision in the present appeal

This brings us to the first question, namely, whether the
Government of India as such can be said to be |ocated at one
pl ace, nanely, New Delhi. The nmain argunment in this
connection is that the Governnent of Indiais all-pervasive
and is functioning throughout the territory of India ’'and
therefore every H gh Court has power to issue a wit against
it, as it nust be presumed to be located wthin the
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territorial jurisdiction of all State H gh Courts. Thi s
argunent in our opinion confuses the concept of location of
"a Government with the concept of its functioning’ A
CGovernment nmay be functioning all over a State or all over
India; but it certainly is not located all over the State or
all over India. It is true that the Constitution has not
provided that the seat of the Governnment, of India will be
at  New Delhi. That, however, does not nean’ that the
CGovernment of India as such has no seat where it is |ocated.
It is common know edge that the seat of the
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Government of India is in New Del hi "and the Governnent as
such is located in New Delhi. The absence of a provision in
the Constitution can nake no difference to this fact. What

we have to see, therefore, is whether the words of Art. 226
mean that the person or authority to whoma wit is to be
issued has to be resident in or located wthin t he
territories of “the Hgh Court issuing the wit? The
rel evant words of Art. 226 are these-

"Every Hi'gh Court shall have power to issue to any person or
authority within those territories...". So far as a natural
person is concerned, there can be no doubt that he can be
within those territories only if he resides therein- either

permanently or tenmporarily. So far as. an authority is
concerned, there /can be no doubt that if its office is
| ocated therein it nust be within the territory. But do

these words nean with respect to an authority that even
though its office is not |ocated within those territories it
will be wthin those territories because its order my
af fect persons living.in thoseterritories? Now it is clear
that the jurisdiction conferred on the High Court « by Art.
226 does not depend upon the residence or location of the
person applying to it for relief; it depends only on the
person or authority against whoma wit is sought ' being
within those territories. It seenms to us therefore that it
is not permssible toread in Art. 226 the residence or
| ocation of the person affected by the order passed i n order
to determine the jurisdiction of the H gh Court. That
jurisdiction depends on the person or authority passing the
order being within those territories and the residence: or
| ocation of the person affected can have no rel evance on the
guestion of the High Court’s jurisdiction. —Thus if a person
residing or located in Bonbay, for exanple, is aggrieved by
an order passed by an authority located, say, in Calcutta,
the forumin which he has to seek relief is not the Bonbay
H gh Court though the order may affect himin Bonbay but the
Cal cutta Hi gh Court where the authority passing the order is
| ocat ed. It would, therefore, in our opinionbe wong to
introduce in Art.. 226 the concept of the place  where the
or der
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passed has effect in order to determine the jurisdiction of
the High Court which can give relief under Art. 226. The
i ntroduction of such a concept nmay give a rise to confusion
and conflict of jurisdictions. Take , for exanple, the case
of an order passed by an authority in Calcutta, which
affects six brothers living, say-, in Bonbay, Mdras,
Al | ahabad, Jabal pur, Jodhpur and Chandi garh. The order
passed by the authority in Calcutta has thus affected
persons in six States. Can it be said that Art. 226
contenplates that all the six H gh Courts have jurisdiction
in the matter of giving relief under it? The answer nust
obviously be "No', if one is to avoid confusion and conflict
of jurisdiction. As we read the relevant words of Art. 226
(quoted above) there can be no doubt that the jurisdiction
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conferred by that Article on a High Court is with respect to
the | ocation or residence of the person or authority passing
the order and there can be no question of introducing the
concept of the place where the order is to have effect in
order to determ ne which H gh Court can give relief under

it. It is true that this Court will give such meaning to
the words used in the Constitution as would help towards its
working smoothly. |If we were to introduce in Art. 226 the

concept of the place where the order is to have effect we
woul d not be advancing the purposes for which Art. 226 has

been enacted. On the other hand, we would be producing
conflict of jurisdiction between various H gh Courts as
already shown by the illustration given above. Ther ef or g,

the effect of an order by whonsoever it is passed can have
no relevance in determning the jurisdiction of the High

Cour t which can take action wunder Art. 226. Now,
functioning of a Government is really nothing other than
giving ~effect to the orders passed by it. Therefore it

woul d 'not be right to introduce in Art. 226 the concept of
the functioning of Governnent when determining the neaning
of the words "any person or authority wthin t hose
territories". By introducting the concept of functioning in
these words we shall be creating the same conflict which
woul d arise if the concept of the place where- the order is
to have effect is introduced in
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Art. 226. There can, therefore, be no escape from the
conclusion that these words in Art. 226 refer not to the
pl ace where the Governnent may be functioning but only to
the place where the person or authority is either resident
or is located. So far therefore as a natural person is
concerned, he is within those territories if he resides
there permanently or tenporarily. So far. as an authority
(other than a CGovernnment) is concerned, it is wthin the
territories if its office is located there. So far ‘as a
CGovernment is concerned it is within the territories only if
its seat is within those territories.

The seat of a CGovernment is sonmetimes nentioned in the
Constitutions of various countries but many a tine the seat
is not so mentioned. But whether the seat of a Governnent
is mentioned in the Constitution or not, there i's
undoubtedly a seat fromwhich the Government as ’'such
functions as a fact. Wat Art. 226 requires is residence or
location as a fact and if therefore there is a seat from
which the Government functions as a fact even though that
seat is not nentioned in the Constitution the H gh Court

within whose territories that seat is | ocated w |1l be the
Hi gh Court having jurisdiction under AA. 226 so far as. the
orders of the Governnent as such are concerned. Theref ore,

the view taken in Election Conm ssion, India v. Saka Venkata
Subba Rao (1) and K. S. Rashid and Son v. The Incone-tax
I nvestigation Conmission (2) that there is two-fold
[imtation on the power of the High Court to issue wits
etc. under Art. 226, nanely, (i) the power is to be
exercised ’'throughout the territories in relation to which
it exercises jurisdiction’, that is to say, the wits issued
by the Court cannot run beyond the territories subject to
its jurisdiction, and (ii) the person or authority to whom
the Hgh Court is enpowered to issue such wits nust be
"within those territories” which clearly inplies that they
nmust be anmenable to its jurisdiction either by residence or
location within those territories, is the correct one.

This brings us to the second point, nanmely, whether

(1) [1953] S.C.R 1144.

(2) [1954] S.C.R 738.
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it is possible to introduce the concept of cause of action
in Art. 226 so that the H gh Court in whose jurisdiction the
cause of action arose would be the proper one to pass an

order thereunder. Reliance in this connection has been
placed on the judgnment of the Privy Council in Ryots of
Gar abandho v. Zami ndar of Parlakinedi (1). 1In that case the

Privy Council held that even though the inpugned order was
passed by the Board of Revenue which was |ocated in Madras,
the Hi gh Court would have no jurisdiction to issue a wit
guashing that order, as it had no jurisdiction to issue a

wit beyond the Ilimts of the city of Mdras except in
certain cases, and that particular matter was not within the
exceptions. Thi s decision of the Privy Council does appa-

rently introduce an el ement of the place where the cause of
action arose in considering the jurisdiction of the High
Court, to issue a wit. The basis of the at decision

however, was the peculiar history of the issue of wits by
the three Presidency Hi gh Courts as successors of the
Supreme Courts, though on the literal construction of cl. 8
of the Charter of 1800 conferring  jurisdiction on, the
Supreme Court of Madras, there could be little doubt that
the Supreme Court woul d have the sane jurisdiction as the
Justices of the Court of King's Bench Division in England
for the territories which then were or thereafter mght be
subj ect to or depend upon the Governnent of Madras. It wll
therefore not be correct to put too nuch stress on the
decision in that case. The question whether the concept of
cause of action could be introduced in Art. 226 was also
consi dered in Saka Venkata Subba Rao’s case ( 2 ) and was
repelled in these words:-

"The rule that cause of action attracts jurisdiction in
suits is based on statutory enactnment and cannot apply to
wits issuable under Art. 226 which nakes no reference to
any cause of action or where it arises but insists on the
presence of the person or authority  within the territories’
inrelation to which the Hi gh Court exercises jurisdiction."
Article 226 as it stands does not refer anywhere to

(1) (1943) L.R 70 I.A 129.

(2) [1953] S.C.R 1144.
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the accrual of cause of action and to the jurisdiction of
the Hi gh Court depending on the place where the cause of
action accrues being within its territorial jurisdiction

Proceedi ngs under Art. 226 are not suits; they provide for
extraordinary renedies by a special procedure and give
powers of correction to the High Court over persons and
authorities and these special powers have to 'be exercised
within the limts set for them These two |limtations / have
al ready been indicated by us above and one of themis that
the person or authority concerned nust be wthin the
territories over which the Hgh Court exercises juris-
di ction. Is it possible then to overlook this constitu-
tional limtation and say that the Hi gh Court can issue a
wit against a person or authority even though it nay not be
within its territories sinply because the cause of action
has arisen within those territories? It seens to us that it
woul d be going in the face of the express provision in Art.
226 and doing away with an express linmitation contained
therein if the -concept of cause of action were to be
introduced init. Nor do we think that it is right to say
that because Art. 300 specifically provides for suits by and
agai nst the Government of India, the proceedi ngs under Art.
226 are al so covered by Art. 300. It seens to us that Art.
300 which is on the sane line as s. L76 of the CGovernment of
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India Act, 1935, dealt with suits as such and proceedings
anal ogous to or consequent upon suits and has no reference
to the extraordinary renedies provided by Art. 226 of the
Constitution. The concept of cause of action cannot in our
opi nion be introduced in Art. 226, for by doing so we shal
be doing away with the express provision contained therein
which requires that the person or authority to whomthe wit
is to be issued should be resident in or |located within the
territories over which the Hi gh Court has jurisdiction. It
is true that this may result in sone inconvenience to
persons residing far away from Now Del hi who are aggrieved
by some order of the CGovernnent of India as such, and that
may be a reason for naking a suit. able constitutiona
amendnment in Art. 226. But the argunment of inconvenience,
in our opinion,. cannot
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affect the plain language of Art. 226, nor can the concept
of the place of cause of action be introduced into it for
that would doaway with the two' limtations on the powers of
the Hi gh Court contained in it.

We have given our earnest consideration to the |anguage of
Art. 226 and the two decisions of this Court referred to
above. We are of opinion that unless there are clear and
conpel ling reasons, which cannot be denied, we should not
depart fromthe interpretation given in these two cases and
i ndeed fromany interpretation given in-an earlier judgnent
of this Court, unless there is a fair amunt of unanimty
that the earlier decisions are manifestly wong. This Court
should not, except when it is ~denobnstrated beyond al
reasonabl e doubt that its previous ruling, given after due
deliberation and full hearing, was erroneous, go back upon
its previous ruling, particularly on a constitutional issue.
In this case our reconsideration of the matter has confirned
the view that there is no place for the introduction of the
concept of the place where the inmpugned order has effect or
of the concept of functioning of a Government, apart @ from
the location of its office concerned with the case, 'or even
of the concept of the place where the cause of action arises
in Art. 226 and that the | anguage of that Article is’ plain
enough to lead to the conclusion at which the tw cases of
this Court referred to above arrived. ’If any inconvenience
is felt on account of this interpretation of Art. 226 the
renmedy seens to be a constitutional amendnent. Thereis no
scope for avoiding the inconvenience by an interpretation
whi ch we cannot reasonably, on the | anguage of the Article,
adopt and which the | anguage of the Article does not bear

In this view of the matter the appeal fails and “is hereby
di sm ssed with costs.

SUBBARAO, J.-I have had the advantage of perusing the
j udgrment prepared by ny Lord the Chief Justice. | regret ny
inability to agree. | would not have ventured to differ

from his weighty opinion but for the fact that t he
acceptance of the contention of
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the respondents would practically deprive the nmgjority of
citizens of our country of the benefit of cheap, expeditious
and effective renmedy given to themunder Art. 226 of the
Constitution against illegal acts of the Uni on Gover nment .
If the relevant provisions are clear and unanbi guous, the
sai d contention nust prevail however deleterious the effect
may be to public interest. But if the words of the Article
are capable of two or nore interpretations, one that wll
carry out the intention of the Constituent Assenbly and the
other that would defeat it, the fornmer interpretation nust
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necessarily be accepted. W nust also bear in mnd that the
provisions of the Constitution are not " nmathematica
forrmul ae which have their essence in nmere forn. It being
an organic statute, its provisions nust be construed broadly
and not in a pedantic way, but w thout doing violence to the
| anguage used.

The facts have been fully stated in the judgnment of nmy Lord
the Chief Justice and it would be redundant to restate them
It would be enough if | formulate the point of |aw raised
and express ny opinion thereon. The question is whether the
appel lant, who is a citizen of India and is residing in the
State of Kashmir, can enforce his fundanmental right wunder
Art 32(2A) of the Constitution by filing an appropriate wit
petition in the H gh Court of Jammu & Kashmir, if his right
is infringed by an order of the Union Government. The
Constitution of India has been nade applicable to the State
of Jammu & Kashnmir by the Constitution (Application to Jammu
& Kashmr) Oder, 1954 (Order No. 48 dated May 14, 1954)

with certain exceptions and nodifications. By the said
Oder, cl. (3) of Art. 32 of the Constitution was del eted,
and a new clause (2A) was inserted after cl. (2). The

guestion falls to be decided on a true construction of the
said el. (2A) which reads:

"Wthout prejudice to the powers conferred by clauses (1)
and (2), the H gh Court shall have power throughout the
territories in rotation to which it exercises jurisdiction
to issue to any person or authority, i ncl udi ng in
appropriate cases any Government within these territories,
directions or orders or wits,
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including wits in the nature of habeas corpus, mandanus,
prohi bition, quo warranto and certiorari, or-any of them
for the enforcenent of any of the rights conferred by this
Part."

The operative part of this clause is - in pari materia wth
Art. 226 of the Constitution with the difference that the
words "for any other purpose" found in the latter Article
are omtted in the former. Though the power of ‘the Hi gh
Court of Janmu & Kashnmir is linmted to that extent, in other
respects it is as extensive as that of the other H gh Courts
under Art. 226. The object of the amendnent is self-
evident; it was enacted to enable the said Hgh Court to
protect the fundanental rights of the citizens of India in
that part of the country.

The learned Solicitor-General broadly contends that this
Court has construed the anal ogous provi sons of Art. 226 of
the Constitution and held that the wits under that Article
do not run beyond the territories in relation to which a
High Court exercises jurisdiction and that a H gh Court
cannot issue a wit thereunder unless the person or
authority against whomthe wit is sought is physically
resident or located within the territorial jurisdiction of
that Hi gh Court; and that, therefore, on the sane parity of
reasoni ng, the Hi gh Court of Jammu & Kashmir cannot issue a
wit to run beyond the territories of that State agai nst the
Union Governnent functioning through its officers in New
Del hi .

Learned counsel for the appellant contends, on the other
hand, that neither Art. 32(2A) nor Art. 226 bears any such
l[imted construction and that on a liberal and true
construction of the said constitutional provisions it nust
be held that "the H gh Court can issue a wit against any
Governnment, including the Union Governnent, exercising the
functions within the territories of a State, if it infringes
the right of a person in that State.
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Before | attenpt to construe the provisions of el. (2A) of
Art. 32, | think it would be convenient to trace briefly the

history of Art. 226, for it throws a flood of light on the
| egi slative intention expressed in
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Art. 32(2A). In pre-independence India the H gh Courts,
other than the H gh Courts in the presidency towns of
Bonbay, Calcutta and Madras, had no power to i ssue

prerogative wits; even in the case of the said presidency
H gh Courts the power to issue wits was very nmuch
circunscribed; their jurisdiction to issue the said wits

was confined only to the limts of their origi na
jurisdiction and the Governnments were excluded from its
scope. But the franers —of our Constitution wth the

background of centuries of servility, with the awareness of
the inportant role played by the H gh Court of England in
protecting the rights “of its «citizens when they were
infringed by executive action, with the know edge of the
effective and inpartial part played by the Hgh Courts in
pre-independence India within the narrowlinmts of their
jurisdiction to protect the rights of the citizens of our
country, with a vision to prevent autocracy raising its ugly
head in the future, declared the fundanmental rights in Part
1l of the Constitution, conferred powers on the Hi gh Courts
to issue to any person or authority, i ncl udi ng in
appropriate cases any CGovernnent, directions, orders or
wits for the enforcenment of the fundanental rights or for
any other purpose. In short, any person of India can
approach an appropriate Hi gh Court to protect  his rights
against any person,  authority or any Government if his
fundanental right or any other right is infringed by the
sai d person, authority or Governnent. If the contention of
the respondents be accepted, whenever the Union Governnent
infringes the right of a person in any renote part ' of the
country., he must cone all the way to New Delhi to enforce

hi s right by filing a wit petition in the Circuit
Bench of the Punjab High Court. If a common nan  residing
in Kanyakumari, the southern-nost part of |India, hi s

illegally detained in prison, or deprived of his property
ot herwi se than by law, by an order of the Union Governnent,
it would be a travesty of fundamental rights to expect him
to conme to New Delhi to seek the protection of the ~High
Court of Punjab. This construction of the provisions of
Art. 226 would attribute to the framers
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of the Constitution an intention to confer the right on a
person and to withhold fromhimfor all practical purposes
the renedy to enforce his right against the Uni on
Government. (oviously it could not have been the intention
of the Constituent Assenbly to bring about such an anonal ous
result in respect of what they conceived to be a “cherished
ri ght conferred upon the citizens of this country. In that
event, the right conferred turns out to be an enpty one and
the object of the franers of the Constitution is literally
def eat ed.

The scope of Art. 226 vis-a-vis the reach of the High
Courts’ power has been considered in two decisions of this
Court, nanely, Election Commission, India v. Saka Venkata
Rao (1) and K S. Rashid and Son v. The Incone-tax
I nvestigation Conmssion (2). As this Bench of seven Judges
is constituted to enable this Court to approach the problem
with a fresh mnd unhanpered by precedents, | propose to
scrutinize the provisions of Art. 32(2A) free fromthe curbs
i nposed by the earlier decisions.

The <core of the Article is discernible in the follow ng
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cl ause and phrases: "throughout the territories in relation
to which it exercises its jurisdiction", "any Government"

"wWithin those territories", "directions or orders or wits,
including wits in the nature of habeas corpus, etc." The
wor e "throughout the territories, etc." delimt t he
territorial jurisdiction of the H gh Courts in the matter of
issuing directions or wits. A Hgh Court exerci ses
jurisdiction throughout the State in which it 1is [|ocated.
Its wits run only through. out the State and not beyond its
territorial limts. The main object of the powers to keep
the authorities or tribunals within their bounds and to
prevent themfrominfringing the fundamental or other rights
of citizens. At the instance of an aggrieved person it can
issue one or other of the wits or orders or directions
agai nst the offending authority in respect of an act done or
onitted tot be done by it. It is inplicit in the,
[imtation that the inpugned act nmust affect a person or
property anenable to its territorial jurisdiction

(1) [1953] S.C R 1144,

(2) [1954] S.C. R 738.
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This question, in a different context, has been considered
by the Judicial Committee of the Privy Council in Ryots of
Gar abandho v. Zem ndar of Parlaki medi (1). There the Board
of Revenue situated in the State of Madras under s. 172 of
the Madras Estates Land Act, 1908, -enhanced the rents
payabl e by the ryots in three vi | | ages, i ncl udi ng
Parl akimedi village, in the district of Ganjam in the
Northern Circars. The question was whether the Madras High
Court had power to issue a wit to quash the order of the
Board. of Revenue, as the parties to that litigation were
not subject to the original jurisdiction of the Madras High
Court. The Judicial Committee held that the Madras High
Court had no jurisdiction to issue a wit of certiorari to
run beyond the territorial limts of that H gh Court. VWhen
it was contended that, as the Revenue Board was in  Mudras,
the High Court had jurisdiction(to quash its order, the
Judicial Committee repelled that contention with the foll ow
ing remarks at p. 164:

"The Board of Revenue has always hadits offices in the
Presidency Town, and in the present —case the Collective
Board, which nade the order conplained of, issued this order
inthe towmm. On the other hand, the parties are not subject
to the original jurisdiction of the Hgh Court, ~and the
estate of Par | aki nedi ties in the north of t he
province............. Their Lordships think that t he
gquestion of jurisdiction nust be regarded as one of
substance, and that it would not have been within the
conpetence of the Suprene Court to claimjurisdiction  over
such a matter as the present by issuing certiorari ~to the
Board of Revenue on the strength of its location in the
t own. Such a view would give jurisdiction to the Supremne
Court, in the nmatter of settlenent of rents for ryoti-
hol di ngs i n Ganj am between parties not otherw se subject to
its jurisdiction, which it would not have had over the
Revenue Oficer who dealt with the matter at first
i nstance. "

This decision in clear ternms |ays enphasis on the substance
of the matter and hol ds that mere physical

(1) (21943) L.R 70 I.A 129.
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presence of an authority within the jurisdiction of a High
Court does not enable that Court to issue wits against the
said authority in respect of an order nade in a dispute
bet ween per sons resi di ng out si de t he territoria
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jurisdiction of the said Hi gh Court. Therefore, a High
Court’s jurisdiction to issue an appropriate wit depends on
the co-existence of two conditions, nanmely, (i) the cause of
action has accrued within the territories in relation to
which it has jurisdiction, and (ii) the said authority is
"within" the said territories. This interpretation may give
rise toacriticism it may be asked, which H gh Court could
give the relief if the cause of action accrues within the
territorial jurisdiction of one H gh Court and the authority
concerned is located within that of another H gh Court?
There may. be statutory authorities with all-India
jurisdiction, but for convenience located in a particular
State. |In exercise of the powers conferred under statutes,
they may nake orders affecting the rights of parties
residing in different States. | amprima facie of the view
that the said authorities, in so far as their orders operate
in a particular territory,. will be "within" t hose
territories and the H gh Court, which exercises its
jurisdiction throughout that territory, can issue a suitable
wit against the said authorities. This interpretation
avoi ds the anomaly of one Hi gh Court issuing a wit against
an authority located "within* its territorial jurisdiction
in respect of a cause of action accruing in another State or
territory over which it has no jurisdiction. But this
guestion does not arise in this case, for we re minly
concerned with the Union Governnent.

Article 226 of the Constitution is expressed in w de and
nost conprehensive terns. There is no difficulty about. the
words "person or authority", but the phrase "including any
CGovernment™ gives rise to a conflict of opinion: If the
franers of the Constitution intended to extend sinply the
power of the High Court to issue wits only against the
CGovernment of the State, they coul d have stated "or the
CGovernment of the State", instead they designedly used the
words "any CGovernnment" which-at- first sight appear rather
i nvol ved but on a deeper scrutiny reveal that the words
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"any CGovernnent" cannot nean only the Government of the
State. The word "any" clearly presupposes the existence of
nore than one CGovernnent functioning in a State. Under the
Constitution two Governnents function in each State. Under
Art. 1, India shall be a Union of States and the territory
of India shall conprise, inter alia, the territories of the

St at es. Part 11 provides for one class of citizens, that
is, citizens of India. |In whatever State a person with the
requisite qualifications of a citizen nay reside, he is a
citizen of India and not of that particular State. Al the

three departments of the Union as well as the State function
in the State; both Parlianent and the Legislature of the
State make | aws which govern the State in respect of matters
allotted to themrespectively. Both the Union and'the State
executive powers extend to the. State, and the former is
exercised in regard to matters wth respect to which
Parliament has power to make laws and the latter in regard
to matters with respect to which the Legislature of the
State has power to nake |aws: see Arts. 73 and 162. The
Judiciary consists of an hierarchy of courts and all the
courts from the lowest to the Suprene Court exercise
jurisdiction in respect of a cause of action arising in that
State. The demarcation between the Union Governnment and the
State Governnment is, therefore, not territorial but only

subj ectwise and both the Governnments function wthin the
St ate. Wth this background it is easy to perceive that
"any Government" nust include the Union Governnent, for two
State Governments cannot adninister the sane State, though
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for convenience or as a tenporary arrangenent, the offices
of one State may be located in another State. Then it s
asked why the Article confers power to issue wits against
any Government only in appropriate cases. There are two

answers to this question. Till the Constitution was framed
there was no power in a High Court to issue a wit even
agai nst the Provincial Governnent. The Constitution

conferred for the first time a power on the High Court to
issue a wit not only against the State Governnent but also
the Union Governnent. As the
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Uni on Governnent has sway over not only the State in
guestion but beyond it, it became necessary to adnminister a
caution that a wit can only be issued in appropriate cases.
The High Court’s jurisdictionis limted in the mtter of
issuing wits against the Union Government, for it cannot
issue wits against it in respect of a cause of action
beyond ~its territorial jurisdiction. There may also be a
case where the secretariat of one of the State Governnents
is located in another State tenporarily. 1In such a case
also the H gh Court of the latter State cannot issue wits
against that State Government as it is not appropriate to
issue such wits, for the cause of action accrues’ wthin
the former State.

| have, therefore, 'no doubt that the words "any Governnent"
nust necessarily take in the Union Governnent.

Much of the argunent turns upon the  words - "within those

territories". It is said that the Union Governnent is not
within the territories of the State, for its ‘“headquarters
are in Delhi. The Article -does not _use t he wor d
"headquarters”, "resident" or "location". The dictionary
neaning of the word "within" is "inside of, not out. of or
beyond". The connotation of the words takes col our fromthe

context in which they are used. A person may be said to be
within a territory if he resides therein. He may also be
within a territory if he tenporarily enters the said
territory or is in the course( of passing through the
territory. Any authority nay be in a territory if its
office is located therein. It may also be said to be'within
aterritory if it exercises its powers therein and if it can
make orders to bind persons for properties therein. So too
a CGovernnent may be within a State if it has a legal situs
inthat State. It nmay also be said to be within a State if
it admnisters the State, though for convenience some of its
executive authorities are residing outside. the territory.
We rnust give such neaning to these words as would help the
working of the Constitution rather than retard it. To put
it differently, can it be said that the Union Governnent
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is within a particular State? Union Governnent- in the
present cont ext nmeans the executive branch of the

CGover nrrent . VWere is it located? To answer this question
it is necessary to consider what is "Union Governnent". The
Constitution in Part V under the heading. "The Union" deals
with separate subj ects, nanely, the executive, t he
Parliament and the Union judiciary. Under Art. 53, the
executive power of the Union shall be vested in the

President and shall be exercised by himeither directly or
through officers subordinate to himin accordance with the

Consti tution. Article 74 provides for a council of
Mnisters with the Prine Mnister at the head to aid and
advise the President in the exercise of his functions. By

Art. 77, all executive action of the Governnent of India
shal | be expressed to be taken in the nane of the President;
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and el. (3) thereof authorizes the President to nake rules
for the nore convenient transaction of the business of the
CGovernment of India, and for the allocation among M nisters
of the said business. Article 73 says that subject to the
provisions of the Constitution, the executive power of the
Union shall extend to the matters with respect to which
Parliament has power to nake |laws and to the exercise of
such rights, authority and jurisdiction as are exercisable
by the Governnent of India by virtue of any; treaty or
agr eenent . The Constitution nowhere fixes the seat of the
Uni on Governnent or even that of the President. Shortly
stated, the Union Governnent is the President acting on the
advise of the Mnisters directly or through of ficers
subordinate to himin accordance with the Constitution and
the jurisdiction of the said Governnent extends, so far as
is relevant to the present purpose, to natters in respect of
whi ch Parliament has power to make | aws. The question that
i medi ately arises is, what is the situs of such a
Gover nnent' ? Thereis no statutory situs. For convenience
of adm ni'stration, the officers of such Governnent nay stay
at one place,, or they may be distributed in different
pl aces; the President nay. reside in one place, the Prine
M ni ster in another, the
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Mnisters in a third place and the officers through whomthe
Presi dent exercises his powers in a place different fromthe
rest. What happens when the Secretariat remains in New
Del hi and the President resides for sone nmonths in a year
in, say,, Hyderabad? Contrary-w se, what would be the
position if the President stays in New Del hi ‘and the entire
or part of the Secretariat or some of the Mnisters stay in
Hyder abad? It is, therefore, not possible to apply ’'the
test of residence or location in the absence of any
statutory situs. The Union CGovernment has no fixed  |ega

abode; it is present throughout-the territories over which
it exercises jurisdiction and in respect whereof it can make
ef fective and binding orders inthe field allotted to it by

the Constitution. The constitutional situs of the /Union
Government is the entire territories of the Union and it is
"within® the territories of India and,, therefore,~ wthin
the territories of every State.

Let wus look at the problemfrom anot her standpoint. Under

Art. 300 of the Constitution, the Governnent of India my
sue or be sued by the nane of the Union of India. The word

"sued" is wused in a general sense and cannot be narrowy
construed in the Constitution as to conprehend only action
by way of filing a suit in a civil court. According to

Webster, it means to seek justice or right by legal process.
General |y speaking, it includes any action taken.in a court.
The practice followed in the various Hi gh Courts ~and the
Supreme Court is also consistent with the w de- meaning
attributed to it, for wits are filed agai nst the CGovernment
of India only in the name of the Union of India. Union of
India is a juristic person and it is inmpossible to predicate

its residence in a particular place in the Union. Its
presence Synchronizes with the limts of t he Uni on
territories. That is the reason why that Order XXVII, rule

3, Code of Civil Procedure, says that in suits by or against
the Governnent instead of inserting in the plaint the nane
and description and place of residence of the plaintiff or
defendant, it shall be sufficient to insert the appropriate
nane as provided in s. 79 Section 79 of the
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Cvil Procedure Code is in ternms anal ogous to Art. 300 of
the Constitution, and under that section,
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“In a suit by or against the Government, the authority to be
naned as plaintiff or defendant, as the case may be, shal
be-

(a)..in the case of a suit by or against the Centra
Covernment, the Union of India, and

(b)..in the case of a suit by or against a State Governnent,
the State."

As the Union of India has no statutory situs, Oder XXVII
rule 3, Code of CGvil Procedure, exenpts its place of
resi dence being given in the plaint or the witten
statenment, as the case may be. The suit by or against the
Uni on CGovernnent shall be filed in a court which has
jurisdiction to entertain such a suit, having regard to the
provisions of ss. 15 to 20 of the said Code. On the sane
anal ogy, it may be heldthat the Union of India has no | ega
situs in a particular place and a wit petition can be filed
against it in a place within the jurisdiction of the Hi gh
Court wherein the cause of action accrues.

It is said that thelimts of the power to issue a wit are
inmplicit “in the nature of a particular wit. Wuat is the
nature of the principal~ wits, nanely, habeas corpus,
mandanus, prohibition, ~quo warranto and certiorari? The
wit of habeas corpus "is a prerogative process for securing

the liberty of the subject by affording an effective neans
of i mediate release from unlawf ul or unjustifiable
detention whether in prison or in private custody". The

wit of mandamus "is, in form a command directed to any
person, corporation or inferior tribunal, requiring him or
them to do some particular thing therein specified which
appertains to his or their office and is in the nature of a
public duty." An order of prohibition is an order  directed
to an inferior tribunal forbidding it to; continue with the
proceedi ngs pending therein. An information in the nature
of a quo warranto |lies against a person who claimed or
usurped an office, franchise, orliberty, to inquire by what
authority he supported his claim A certiorari is directed
to an authority "requiring the record of the proceedings in
sone cause or matter to
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be transmitted into the H gh Court to be dealt with "there."
(See Hal sbury’s Laws of England, Vol. |11, 3rd edition).

It was asked how could the liberty of a subject be secured,
the command be issued, the proceedings of an inquiry be
prohi bited, the credentials of a person to hold office be
guestioned, the records of a proceeding be directed to be
transmtted to the High Court, if the authority concerned
wag |ocated, or the person directed resided, outside. the
territorial jurisdiction of the Hgh Court? It was  also
asked how, if the said authority, or person, disobeyed the
order of the High Court, it could be enforced against the
said authority or person. On the parity of “the sane
reasoning the argunment proceeded that, as the officers
acting for the Governnent of India reside in Delhi, a wit
whi ch woul d becone brutum ful nen could not be issued by the
H gh Court.

The questions so posed are based on a ni sapprehension of the
rel evant provisions of the Constitution. They also mix up
the nature of the wits with the procedure in dealing wth

the wits or enforcing the orders made therein. As | have
already indicated, the Article confers a power on the Hi gh
Court to issue wits against the Union Governnent. [|f the
said CGovernment is "within the State", is it an answer to it

that an officer of the Governnent dealing with a particular
paper or papers is residing outside the territoria
jurisdiction of the High Court? |If the Union Governnent is
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bound by the order of the High Court, the question of
service of notice on a particular officer acting for the
Covernment or to enforce an order against himis a natter
pertaining to the realmof procedure and appropriate rules
calf be franed by the High Court or the requisite |law made
by the Parlianent. |If the Union Governnent disobeys the
order it would certainly be liable for contenpt of court
under the Contempt of Courts Act, 1952. Even if the con-
temer happens to be an officer of the said Governnent
residing outside the territorial limts of the High Court,
the High Court has anple power to reach himunder s. 5 of
the said Act.
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The analogy drawn fromEnglish lawis rather msleading.
Engl and is conparatively a snmall country and it has only one
CGovernment  functioning throughout the State. The probl em
that has arisen now could not have arisen in England, for
the jurisdiction of the Queen’'s Bench Division of the High
Court extends throughout England. In England the manner of
the exercise of the jurisdiction was also regulated by a
procedure brimmng wth technicalities, but I|ater on
sinplified by statute.” The franers of our Constitution
therefore designedly  used the words "in the nature of"

i ndi cating that they were not incorporating in the
Constitution the entire procedure followed in England, for
the procedure will have to be evolved having regard to the

federal structure of our Governnment. ~How can the procedura

law of England in the matter of wits be bodily lifted and
inmplanted in India? This Court~ shall have to put a
reasonabl e construction on the words w thout being unduly
wei ghed down by the historical background of these wits and
construe the Article in such a way, if legally permssible,
to carry out the intention of the Constitution-mkers. That
apart, Article 226 of the Constitution is not confined to
the prerogative wits in vogue in England. The Article
enabl es the appropriate High Court to issue also directions
or orders, and there is no reason why the H gh Court could
not, in an appropriate case, give a suitable direction to,
or nmake a proper order on, the Union Governnment. Such
directions or orders are certainly free fromthe procedura

technicalities of the said wits.

I shall now notice briefly the decisions cited at the Bar

The first is the decision of this Court in Election
Conmission, India v. Saka Venkata Rao(1l). There t he
Governor of Madras referred to the Election ~Conmission

which had its offices permanently |ocated in New Delhi, the
guesti on whether the respondent was disqualifiedand could
be allowed to sit and vote in the Assenbly. The respondent
thereupon applied to the H gh Court of Madras under Art. 226
of the Constitution for a wit restraining the Election
Comm ssi on

(1) [1953] S.C R 1144.
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from enquiring into his alleged disqualification for
menbership of the Assenbly. This Court held that the power
of the Hgh Court to issue wits under Art. 226 of the
Constitution was subject to the two-fold Ilimtation: (i)
that such wits cannot run beyond the territories subject to
its jurisdiction; and (ii) that the person or authority to
whom the High, Court is enmpowered to issue wits nust be
anenable to the jurisdiction of the H gh Court either by
resi dence or location within the territories subject to its
jurisdiction. On that basis the wit petition was
di smi ssed. At the outset it may be noticed that there is
one obvious difference between that case and the present




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 29

one. In that case the respondent was not the Union of India
but an authority which could have and had its location in a
pl ace outside the Madras State. The present case satisfies
both the <conditions: the wit does not run beyond the
territorial jurisdiction of the Hgh Court, as the Union
CGover nient must be deened to be "wthin" the sai d
territories; the second condition is also satisfied, as the
Union Governnent, being within the State, is also anenable
to its jurisdiction.

The next case relied upon by the learned Solicitor Genera

is a converse one. It is the decision of this Court in K
S. Rashid & Son v. The Incone-tax Investigation Comm ssion
(1). In that case the I'ncone-tax Investigation Conmi ssion
| ocat ed in Delhi was investigating the case of t he

petitioners wunder section 5 of the Taxation on Incone
(I'nvestigation Conmmi ssi on) Act 1947, al t hough t he
petitioners were assessees belonging to Utar Pradesh and
their original ~assessments were made by the Income-tax
authorities of that State. It was contended that the Punjab
Hi gh Court-had no jurisdiction to issue a wit under Art.
226 of the Constitution tothe said Conmi ssion. This Court,
after restating the two linmitations on the power of the High
Court to issue a wit, held that the Conmm ssion was anenabl e
to the jurisdiction of the Punjab H gh Court and, therefore,
the Punjab H gh Court had jurisdiction to.issue the wit.
Thi s decision al so

(1) [1954] S.C.R 738.
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deals with a case of statutory authority located in Delh

and it has no application to the case of the Union
Government. The question whether the principles that apply
to the Governnent of India would equally apply to statutory
authorities situate in one State but exercising jurisdiction
in another, does not arise for consideration in this | case;
though, as | have already expressed, |- amprinma facie of the
view that there is no reason why they should not.

Now coming to the decision of the High Courts, there is a
cl ear enunciation of the relevant principles in Magbul - Un-
Ni ssa v. Union of India(l). The Full Bench of the Al l'ahabad
Hi gh Court directly decided the point now raised before us.
The inportance of the decision lies in the fact ~that the
| ear ned Judges approached the problem —wthout bei ng
oppressed by the decision of this Court in Saka Venkata
Rao’s case (2), which was decided only subsequent ~to that
deci si on. After considering the relevant Articles of the
Constitution” Sapru, J., speaking for the Full~ Bench

observed at pp. 293-294 thus:

"The anal ogy between a government and a corporation or a
joint stock conpany which has its domicile in.  the  place
where its head office is situate is m sleading. To/ hold
that the jurisdiction of this Court does not extend to the
Uni on Government as it has its capital at Del hi and nust be
deemed to have its domicile at Del hi would be to place the
Uni on Government not only in respect of the rights conceded
in Part 11l but for any other purpose also beyond the
jurisdiction of all State Hi gh Courts except the Punjab High
Court."

The | earned Judge proceeded to state at p. 294-

“I'n our opinion, the jurisdiction of this Court to intervene
under Article 226 depends not upon where the Headquarters or
the Capital of, the Governnent is situate but upon the fact
of the effect of the act done by Governnent, whether Union
or State being within the territorial limts of this Court.,
Adverting to the words "any Government" in Art. 226, the
| ear ned Judge observed at p. 292 thus:
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(1) I.L.R [1953] 2 AR 289.

(2) [1953] S.C.R 1144.
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"They indicate that the founding fathers knew that nore than
one government would function within the sane territory.))

| entirely agree with the observations of the |earned Judge,
for they not only correctly construe the provisions of Art.
226 but also give effect to the intention of t he
Constitution-makers.

After the decision of this Court in Saka Yenkata Rao’s case
(1) the H gh Court of Madhya Pradesh considered the question
in Surajmal v. State of M P. (2). There, the Central
Government rejected an application for a mining |ease and
the order rejecting the application was communicated to the
applicant who was residing in the State of Madhya Pradesh.
It was held by the High Court that the wit asked for could
not be issued so as to bind the Central CGovernnent because,
"(a) the Central Government could not be deened to be
permanently located or normally carrying on its business
within the jurisdiction of the High Court; (b) the record of
the case which the Central CGovernnent decided was not before
the H gh Court and could not be made available from any
l egal custody withinthe State; (c) the order of the State
CGovernment nust be deened to have nerged in that of the
Central Governnent; (d) the order of the State Governnent
could not be touched unless the order of the Centra

CGovernment could ' be brought before the H gh Court and
guashed." W are concerned here withthe first and second
grounds. The |learned Chief Justice, who delivered the
j udgrment on behal f of the Full Bench, applied the principle
of the decision of this Court in Saka Venkata Rao’s(1l) to
the Union Governnent; and for the reasons already nentioned
| am of opinion that the decision Is not applicable to the
case of the Union Government. The second reason in effect
pl aces the procedure ’'on ‘a higher pedestal than t he
substantive law. It is true that in a wit of certiorar

the records would be called for; but, if once it /is held
that the Union Government is within the State wi'thin the
meani ng of Art. 226 of the Constitution, | do not think why
the High Court in exercise

(1) [1953] S.C.R 1144. (2) AI.R 1958 M P.- 103
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of its constitutional power cannot direct the Uni on

CGovernment to bring the records wherever its officers might
have kept them This second ground is really corollary to
the first, viz., that the Union Government is not within the
territorial jurisdiction of the H gh Court concerned.

The Bombay High Court in Radheshyam Makhanl al v. The Union
of India (1) also held that a wit cannot issue against’ the
Uni on Covernment whose office is located outside the
territorial jurisdiction of the High Court. Shah, J.,
appl ying the principle of the decision in Saka Venkata Rao’ s
case (2 ) to the Union Government hold that as the office of
the Union Covernment was not located within the State  of
Bonbay, the Bonbay Hi gh Court could not issue a wit to the
Uni on Governnment. But S. T. Desai, J.,, was not willing to
go so far, and he based his conclusion on a narrower ground,
nanmely, that even if the wit was issued it could not be
enforced. | have already pointed out that both the grounds
are not tenable. The Union CGovernment is within the State
of Bonmbay in so far as it exercises its powers in that State
and the High Court has got a constitutional power to issue
wites to the Union GCovernment and, therefore, their
enforceability does not depend upon its officers residing in
a particul ar place.
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The foregoing discussion may be sumred up in the follow ng
propositions: (1) The power of the Hi gh Court under Art. 226
of the Constitution is of the widest anplitude and it is not
confined only to issuing of wits in the nature of habeas
corpus, etc., for it can also issue directions or orders
agai nst any person or authority, including in appropriate
cases any CGovernnent. (2) The intention of the framers of
the Constitution is clear, and they used in the Article
words "any CGovernnent" which in their ordinary significance
must include the Union Governnment. (3) The H gh Court can
issue a wit to run throughout the territories in relation
to which it exercises jurisdiction. and to the person or
authority or Government within the said territories. (4) The
Uni on CGovernnent has

(1) AI.R 1960 Bom 353.

(2) [1953] S.C.R 1144.
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no constitutional situs in a particular place, but it
exercises / its executive powers in respect of nmatters to
whi ch Parlianent” has power to nake |aws and the power in

this regard is exercisabl ethroughout India; the Uni on
Government nust, therefore, be deened in |aw to have
functional existence throughout India. (5) VWhen by

exercise of its powers the Union CGovernment makes an order
infringing the legal right or interest of a person residing
within the territories inrelation towhich a particular
H gh Court exercises jurisdiction, that H gh Court can issue
a wit to the Union Governnment, for in law it nmust be
deened to be "within" that State-also. (6) The Hi gh Court by
i ssui ng a wit against the ~Union Government is not
travelling beyond its territorial jurisdiction, as the order
is issued against the said Governnent "within" the State.
(7) The fact that for the sake of conveni ence a particular
officer of the said Government issuing an order | stays
outside the territorial limts of the H gh Court is not of
any relevance, for it is the Union Government that will have
to produce the record or carry out the order, as the case
nmay be. (8) The orders issued by the Hgh Court can
certainly be enforced against the Union Governnent, as it is
amenable to its jurisdiction, and if they are di sobeyed it
will be liable to contenpt. (9) Even if the Oficers
physically reside outside its territorial jurisdiction, the
H gh Court can always reach themunder the Contenpt of
Courts Act, if they choose to disobey the orders validly
passed against the Union Government which cannot easily by
visualized or ordinarily be expected. (10) The difficulties
in comunicating the orders pertain to the rules of
procedure and adequate and appropriate rules can be male for
conmuni cating the sane to the Central Government or/ its
of ficers.

For the aforesaid reasons, | hold that Art. 32(2A)- of the
Constitution enables the H gh Court of Jammu & Kashmir to
issue the wit to” the Union Governnent in respect of the
act done by it infringing the fundamental rights of the
parties in that State.

In the result,, | allow the appeal, set aside the order of
the High Court and direct’ it to dispose of the
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matter in accordance with law. The appellant will have his
costs.

DAS GUPTA, J.-1 have had the advantage of reading the
judgrments prepared by nmy Lord the Chief Justice and M.
Justice Subba Rao. | agree with the conclusions reached by

the Chief Justice 'that the appeal should be dismssed. As,
however, | have reached that <conclusion by a slightly
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different process of reasoning | propose to indicate those
reasons briefly.

The facts have been fully stated in the judgnment of My Lord
the Chief Justice and it is not necessary to repeat them
It is sufficient to state that the appellant filed an
application to the H gh Court of Jammu & Kashmr under
Article 32(2A) of the Constitution for the issue of an
appropriate wit, order or directions restraining the Union
of India and the State of Jammu & Kashnmir fromenforcing an
order conveyed in the Governnent of India’s letter dated
July 31, 1954, whereby the CGovernment of India ordered the
premature comnpul sory retirement of the appellant with effect
from August 12, 1954. A prelimnary objection was raised on
behal f of the respondents that Government of India is not a

CGovernment within the territorial limts of the jurisdiction
of the Jammu and Kashmir H gh Court and so the application
was not mai nt ai nabl e. The -~ Hi gh Court accepted this

obj ection as valid and dism ssed the application. The sole
guestion i'n controversy in appeal is whether the H gh Court
had jurisdiction, on the facts and circunstances of this
case, to issuea wit to the Governnent of India under Art.
32(2A) of the Constitution.

Article 32(2A) of the Constitution under which the appell ant
asked the High Court for relief is in the follow ng words: -

"Wthout prejudice tothe powers conferred by clauses (1)
and (2), the H gh Court shall have power ' throughout the
territories in relation to which it exercises jurisdiction
to issue to any 'person or authority, i-ncl udi ng in
appropriate cases, any CGovernnent within the ‘territories,
directions or orders or wits,
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including wits in the nature of habeas corpus, mandanus,
prohi bition, quo warranto and certiorari, or any of . them
for the enforcenent of any of the rights conferred by this
Part."

Except for the fact that "the H gh Court” in this Article
neans only the H gh Court of the State of Jammu & /Kashmir,
while Art. 226 of the Constitution refers to all other/ Hgh
Courts and the further fact that power granted by this
Article is for the enforcenent only of the rights conferred
by Part 11l of the Constitution while Art. 226 gives power
to the High Courts in the Union for the enforcenent not only
of the rights conferred by Part 1l but for any  other
purpose, the provisions of the two articles are exactly the
sane. Power is given to the Hi gh Court to.give relief in
certain matters by issuing appropriate wits and orders to
(1) any person; (2) any authority other than the ~CGovernnent
and (3) any Government. The exercise of this power is
subj ect to the existence of the condition precedent that the
person or the Governnment or the authority other than the
Government rmust be "within the territories in relation to
which the Hi gh Court exercises jurisdiction". A 'specia

[imtation in respect of the issue of wits or orders to a
CGovernment is introduced by the words "in appropriate cases”
before the words "any Governnment". Leaving for later
consideration the effect of the words "in appropriate cases"
we have first to examine the question: when is a Governnent
wi t hin the territories under the jurisdiction of a
particular H gh Court ? On behalf of the first respondent,
the Union of India, it is urged that to be within the terri-
tories under the jurisdiction of a H gh Court the Governnent
nust be located within those territories. It is pointed out
that "any person"’ to be within any specified territories
has to be present within those territories; an authority
ot her then CGovernnent has al so, before it can be said to be
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within any particular territories, a physical existence

within those territories by having its office therein. The
sane requi r enent of location within the particul ar
territories, it is argued, should apply to the case of
Covernments. The
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argunent is no doubt attractive and at first sight even
pl ausi ble. On cl oser exam nation however it becones evident
that this argunment oversinplifies the problem by slurring
over the fallacious assunption that a, Governnment has a
location in the same way as any person or any authority
ot her than Governnent. Has the CGovernnent any | ocation in a
simlar sense in the sane way as a person has a location at
any point of tine by being present at a particular place or
an authority other than the Government can be said to be
| ocated at the place whereits office is situated ? There is
no doubt that when we think of a Governnent, whether of the
States ~or of the Union we are thinking of the executive
organ of / the State. The executive power of the Union is
under Art. 53 vested in the President and is to be exercised
by him The executive power of the States is vested in the
Governors of the States and has to be exercised by them
Does it follow however that the Government of India is
|ocated at the place where the President resides and
simlarly the Governnent of each State is |located at the
pl ace where the Governor resides ? It has to be noticed that
while the Constitution contains specific provisions in Art.
130 as to where the Suprenme Court shall 'sit, no such
provision is made as to where the President of India shal
resi de or exercise his executive power vested in him Art.
231 of the Constitution speaks of a principal seat for the
Hi gh Court of each State. W search in-vain however for any
mention of any principal seat "for the President of \India or
the Governors of the States". The fact that the President
of India has a special place of residence, the Rashtrapati
Bhawan in Delhi and the Governors of States have also
special places of residence at sone places in the State
known as Rai Bhavan is apt to nmake us forget ‘that the
Constitution does not provide for any place 'of residence
for the President or Governors. There is nothing to prevent
the President of India fromhaving nore than one - permanent
pl ace of residence within the Union. |If this happens  and
pl aces of residence are provided for the President of ~ India
in, say, Bonmbay, Calcutta and
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Madras in addition to the residence at Del hi, can it be said
that the Governnent of India is located in Delhi~ when the
President of |India resides in Delhi, it goes to Calcutta
when he resides in Calcutta, it goes to Bonbay when the
Presi dent resides in Bonbay and to Madras when the President
goes and resides in Madras? This may seemat first sight a
fantastic illustration; but when we remenber that in fact in
the days of British rule, the Viceroy had a pernmanent  place
of residence at Sima for part of the year and another
permanent place of residence at Calcutta for part of the
year before 1911 and after 1911 one permanent place of
residence in Delhi and another in Sima, it is easy to see
that what has been said above by way of illustration is by
no means inprobable. |If therefore a Government is to be
held to be | ocated at the place where the head of the State-
the President of India in the case of the GCovernnent of
India and the Governor in the case of each State-resides, it
may wel |l becone inpossible to speak of any particular place
as the place where the Governnment is |ocated throughout the
year. This may not affect the question of any State
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Government being within the territories of the H gh Court of
the State. For whatever place the Governor may have for his
residence is bound to be within the territories of the
St at e. The position will however becone wholly uncertain
and difficult as regards the Governnent of India being
within the territorial jurisdiction of any particular High
Court. For part of the year it may be, if the residence of
the President be the criterion for ascertaining the |ocation

of the CGovernnent, that the Government of India wll be
within the territories of one H gh Court and for other parts
of the wyear in another H gh Court. It will be wholly

unreasonable therefore to accept the test of residence of
the President of India for deciding where the Governnent of
India is |ocated.

Finding the test of the President’s residence illusory, one
may try to say that the Government of India or of a State is
situated at the place *here the offices of the Mnistry are
si tuat ed. Under Art. 77, the President allocated the
busi ness of the. _Government of India
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anong the Mnisters while under Art. 166 the CGovernor of a
State allocates the business of the Governnent of a State
except business with respect to which the Governor is
required to act in his discretion anong the Mnisters of the
State. If therefore it was correct to say that all the
M nisters of the Governnment of India had to perform their
functions in respect of the business allocated to them at
one particular place, it mght be reasonable to say that the
CGovernment of Indiais |ocated at that place. 'Simlarly if
all the Mnisters of a State hadto performtheir . functions
in respect of the business allocated to them at one
particular place the Governnent of the State m ght well be
said to be located at that place. The Constitution however
contains no provision that all the Mnisters of a  State
shal |l performtheir functions at-one particular place in the
State nor that the Mnisters of the Union will performtheir
functions at one particular place(in the State. Si'tuations
nay arise not only in an energency, but even in nornal
times, when sone Mnisters of the Government may find it
necessary and desirable to di spose of the business all ocated
to them at places different fromwhere the rest of the
M nisters are doing so. The rehabilitation of refugees from
Paki stan is part of the business of the Government of = India
and for the proper performance of this business there is a
Mnistry of Rehabilitation for Refugees. It is~ well-known
that the Mnister in this Mnistry has to perform a great
portion of his business at Calcutta 'in Wst Bengal and
stays there for a considerable part of the year. Many of
the offices of this Mnistry are situated in Calcutta.  Wat
is true of this Mnistry, may happen as regards / other
M nistries also. Speci al circunstances may require that
some portion of the business of the Mnis. try of Commrerce
be perforned at places |ike Bonbay, Calcutta or Madras in
preference to Delhi, and if this happens the Mnister to
whom the business of Government of India in respect  of

conmer ce has been allocated will be transacting his business
at these places instead of at Delhi. |[If public interest
requires that the greater portion of the business of the
M ni stry of

869

Def ence should for reasons of security or other reasons be
carried on at sonme place away from Delhi the Defence
Mnister wll have to transact its business at that place.
It is clear therefore that while at any particular point of
time it my be possible to speak of any Mnistry of the
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Government of India being |ocated at a particular place, the
CGovernment of India as a whole may not necessarily be

located at that place. In nmy opinion, it is therefore
neither correct nor appropriate to speak of |ocation of any
CGover nrrent . Nor is it possible to find any ot her

satisfactory test for ascertaining the location of the
Gover nnent of India.

In Election Comm ssion v. Saka Venkata Subba Rao (1) this
Court held that before a wit under Art. 226 could issue to
an authority, the authority nust be located wthin the
territories under the jurisdiction of the H gh Court. There
however the Court was not concerned with the case of any
Governnment, and had no occasion to consider whether a
Government could be said to have a location. The decision
in that case and in the |later case of K S. Rashid and Son
v. The Income-tax |nvestigation Conm ssion, etc., (2) does
not therefore bind us'to hold that a Government has a
location in the same way as an authority like an Election
Conmi ssion or an lLncone-tax |nvestigation Conmi ssion. It
appear, % reasonable therefore to hold that all that is
required to satisfy the condition of a Governnent being
within the territories under the jurisdiction of a High
Court is that the Government nust be functioning wthin
those territories. The CGovernnment of  India functions
throughout the territory of India. The -conclusion cannot
therefore be resisted that the Governnent of India is within
the territories under the jurisdiction of every Hi gh Court
i ncludi ng the Hi gh Court of Jamu and Kashmir.

The use of the words "any CGovernment" appears to nme to be an
additional reason for -thinking that the Governnent of India
is within the territories under the jurisdiction of the
Jammu & Kashmir Hi gh Court. "Any Governnent" in the context
cannot but nean

(1)[1953] S.C.R 1144.

(2) [1954] S.C.R 738.
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every Governnment. |If the location test were to be applied
the only Governnent within the territories of the 'State of
Janmmu and Kashnmir would be the Government of ~ Jammu and
Kashm r. It would be neaningless then to give the Hi gh
Court the power to give relief against "any Government”
within its territories. These words "any Government" were
used because the Constitution-makers intended that the High
Court shall have power to give relief against the Governnent
of India also.

But , contends the respondent, that wll pr oduce an
i ntol erable position which the Constitution-nakers coul d not
have contemplated. The result of the Government of India
being within the territories of every H gh Court. in- India
will, it is said, be that the Governnent of India would be
subjected to wits and orders of every H gh Court in |ndia.
A person seeking relief against the Governnent of India wll
natural ly choose the High Court which is nbpst convenient to
him and so the GCovernment of India may have to  face
applications for relief as against the sane order affecting
a nunber of persons in all the different Hgh Courts in
I ndi a. If a position of such inconvenience to the
Government of India though of great convenience to the
persons seeking relief, did in fact result from the words
used by the Constitution-makers, | for one, would refuse to
shrink fromthe proper interpretation of the words nerely to
help the Governnent. | do not however think that that
result follows. For, on a proper reading of the words "in
appropriate cases", it seenms to ne that there will be, for
every act or omission in respect of which relief can be
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clainmed, only one H gh Court that can exercise jurisdiction

It has first to be noticed that the limtation introduced by
the wuse of these words "in appropriate cases’ has not been
placed in respect of issue of wits to persons and to
authorities other than governnent. It has been suggested
that the effect of these words is that in issuing wits
agai nst any Government the Hi gh Court has not got the sane
freedom as it has when issuing wits agai nst any person or
aut hority other than
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CGover nirent and that when relief is asked against a
CGovernment the Hi gh Court has to take special care to see
that wits are not issued indiscrimnately but only in
proper cases. I have no hesitation in rejecting this
suggesti on. It cannot be seriously contenplated for a
noment that the Constitution-makers intended to lay down
di fferent standards for the courts when the relief is asked
for against the Government fromwhen the relief is asked for
agai nst other authorities. In every case where relief under
Art. 226 is sought the H gh Court has the duty to exercise
its discretion whether relief should be given or not. It is
equally clear that in exercising such discretion the High
Court will give relief only in proper cases and not in cases
where the relief should not be granted.

Wiy then were these words "in appropriate cases" used at
al I ? It seens to ne that the Constitution nakers being
conscious of the difficulties that would arise if all the
Hi gh Courts in the country were givenjurisdiction to issue
wits against the Central Governnent on the ground that the
Central Governnent was functioning within its territories
wanted to give such jurisdiction only to that —H'gh Court
where the act or onission in respect of which- relief was
sought had taken ' place. |In every case where relief is
sought under Art. 226 it woul d be possible to ascertain the
pl ace where the act conpl ai ned of was perforned or when the
relief is sought against an om ssion, the place where the
act ought to have been perforned. Once this place is
ascertained the H gh Court which exercises jurisdiction over
that place is the only H gh Court which has jurisdiction to
give relief wunder Art. 226. That, in ny view, ~is the
necessary result of the words "in appropriate cases".

On behal f of the appellant it WAs contended on the authority
of the decision of the Privy Council in Ryots of Garabandho
v. Zem ndar of Parlakinmedi (1) that all that is necessary to
give, jurisdiction to a Hgh Court to act under Art. 226 1is
that a part of the cause of action has arisen wthin the
";territories in rel ation to whi ch it exerci ses
jurisdiction. The question whether the cause of action
attracts jurisdiction for relief

(1) (21943) L.R 70 |I.A 129.
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under Art. 226 of the Constitution as in the case of | suits
was considered by this Court in Saka Venkata Subba Rao’s
Case (1) and the answer given was in the negative.
Ref erring to the decision of the Privy Counci | in
Parl akinedi’'s Case (2) this Court pointed out that the
decision did not turn on the construction of a statutory
provision sinilar in scope, purpose or wording to Art. 226
of the Constitution, and is not of nuch assistance in the
construction of that article. Delivering the judgment of
the Court Patanjali Sastri C. J. al so observed: -

"The rule that cause of action attracts jurisdiction in
suits is based on statutory enactnment and cannot apply to
wits issuable under Art. 226 which nakes no reference to
any cause of action or where it arises but insists on the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 29

presence of the person or authority "within the territories’
inrelation to which the Hi gh Court exercises jurisdiction."
This decision is binding on us, and | may respectfully add
that | find no reason to doubt its correctness.

It is true that in that case the Court had to consider the
guestion of jurisdiction in respect of an authority other
than Governnent. It is difficult to see however why if
cause of action could not attract jurisdiction against
persons and authorities other than Governnment it would
attract jurisdiction as against a Governnent. It seens to
me clear that the principle of basing jurisdiction on cause
of action has not been introduced in the Constitution under
Art. 226 or Art. 32(2A) of the Constitution.

It may seemat first sight that to hold that the High Court
wi thin whose jurisdiction the action or om ssion, conplained
of took place will have jurisdiction, is in effect to accept
the accrual of cause of action as the basis of jurisdiction.
This however is not correct. ' The High Court wthin. the
jurisdiction of which the act or omission takes place, has
jurisdiction, not because a part of the: cause of action

arose there, but in consequence of the use of the words "in
appropriate cases".

(1) [1953] S.C.R 1144. (1) (1943) L.R 70 I.A 129.
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The several cases/in the Hi gh Court in which the question
now before us has been considered have been referred to in
the mjority judgnent and also in the judgnent of M.
Justice Subba Rao and no useful purpose woul d be served in
di scussi ng them over agai n.
For the reasons discussed above | have reached the
concl usion that while the Government of India is within the
territories of every High Court in India the only H gh Court
which has jurisdiction to issue ~a wit or order or
directions under Art. 226 or Art. 32 (2A) against it is the
one wthin the territories under which the act or om ssion
agai nst which relief was sought took pl ace.
In the present case the act against which the relief has
been sought was clearly perforned at Del hi which i's within
the territories under the jurisdiction of the Punjab High
Court and the Jammu and Kashmir Hi gh Court cannot therefore
exercise its jurisdiction under Art. 226.
In the result, | agree with ny Lord the Chief Justice that
the appeal should be dism ssed with costs.
BY COURT. |In accordance with the opinion of the najority of
the Court, this appeal is dismssed with costs.

Appeal dism ssed
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