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ACT:

Constitution of India, 1950, arts. 132, 192, 226-H gh  Court
-Power to issue wits- Linmtations-Power to-issue wit on
persons residing outside territorial jurisdiction-Election
to Madras Assenbly-Reference to El ecti on—Comm ssion, ~ New
Del hi -Jurisdiction of Madras Hgh Court to issue wit
against Comm ssion-Disqalificatioin before election-Effect
of -Appeals from Single Judge.

HEADNOTE
The respondent, who had been convicted and sentenced to
rigorous inprisonment for seven years, was elected a nenber
of Madras Legislative Assenmbly. At the instance of the
Speaker the Assenbly, the Governor of Madras referred to the
El ection Commission, which had its offices pernanently
| ocated at New Del hi, the question whether the respondent
was di squalified and could be allowed to sit and vote in the
Assenbl y. The respondent thereupon applied to the High
Court of Madras under article 226 of the Constitution for a
wit restraining the El ection Conmi ssion fromenquiring into
his alleged disqualification for nmenbership of the Assenbly:
Held, that the power of the High Court to issue wits
under article 226 of the Constitution is subject to the two-
fold Iimtation
1145
that such wits cannot run beyond the territories subject to
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its jurisdiction and the person or authority to whom the
H gh Court is enpowered to issue such wits nust be anenabl e
to the jurisdiction of the H gh Court either by residence or
location within the territories subject to its jurisdiction

The High Court of Madras bad therefore no jurisdiction to
issue a wit under article 226 of the Constitution against
the El ection Conmi ssion.

Held further, that articles 190(3) and 192(1) are applicable
only to disqualifications to which a nmenber becomes subject
after heis elected as such, and neither the Governor nor the
El ection Commission had jurisdiction to enquire into the
respondent’s disqualification which arose long before his
el ection.

A tribunal or authority permanently |located and nornally
carrying on its activities outside the territorial limts of
a Hi gh Court cannot be regarded as functioning within those
territorial [imts and therefore anmenabl e to t he
jurisdiction of that H gh Court, nmerely because it exercises
jurisdictionwithin those territorial limts so as to affect
the rights of parties therein

The fact that-the nmatter referred to it for decision related
to the opposite party’'s right to sit and vote in the
Legi slative Assenbly at ~Madras and the parties to the
dispute resided in the State of Midras could not give

jurisdiction to /'the H gh Court of Madras to issue such a

wit against the Election Comi ssion

An appeal lies to the Suprenme Court under article 132 of the
Constitution even froma judgnment, decree or final order of
a Single Judge of a Hgh Court,  provided the requisite
certificate is given.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON:. - Civil Appeal No. 205 of 1952.

Appeal from the Judgrment —and Order dated the 16t h
Septenber, 1952, of the H gh Court of Judicature at Madras
(Subba Rao J.) in Wit Petition No. 599 of 1952 filed / under
the Special Oiginal Jurisdiction of the H gh Court under
article 226 of the Constitution of India.

M C. Setalvad, Attorney-Ceneral.for India (G N.
Joshi, with hin) for the appellant and | ntervener
Mohan Kumar amangal am for the respondent.
1953. February 27. The judgrment of the court was
del i vered by
PATANJALI SASTRI C. J.--This is an appeal from an order of
a Single Judge of the High Court of Judicature ~at Madras
issuing a wit of prohibition restraining the
1146
El ection Commission, a statutory authority constituted by
the President and having its offices pernanently |ocated at
New Del hi, fromenquiring into the alleged disqualification
of the respondent for nenbership of the Madras Legislative
Assenbl y.

The respondent was convicted by the Sessions Judge of East
Codavari and sentenced to a termof seven years’' rigorous
i mprisonnent in 1942, and he was rel eased on the occasion of
the celebration of the |ludependence Day on 15th August,
1947. In June, 1952, there was to be a by-election to a
reserved seat in the Kakinada constituency of the WMadras
Legi sl ative Assenbly, and the respondent, desiring to offer
hinself as a candidate but finding hinself disqualified
under section 7 (b) of the Representation of the People Act,
1951, as five years had not elapsed from his release,
applied to the Commission on 2nd April, 1952, for exenp-
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tion so as to enable himto contest the election. No reply
to the application having been received till 5th May, 1952,

the last day for filing nom nations, the respondent filed
hi s nomi nati on on that day, but no exception was taken to it
either by the Returning Oficer or any other candidate at
the scrutiny of the nom nation papers. The election was
hel d on 14th June, 1952, and the respondent, who secured the
| argest nunber of votes, was declared elected on 16th June,
1952. The result of the election was published in the Fort
St. George Gazette (Extraordinary) on 19th June, 1952, and
the respondent took his seat as a nenber of the Assenbly on
27th June, 1952. Meanwhile, the Commi ssion rejected the
respondent’s application for exenption and conmuni cated such
rejection to the respondent by its letter dated 13th My,
1952, which however was not received by him On 3rd July,
1952, the Speaker of the Assenbly read out to the House a
conmuni cati on received fromthe Comni ssion bringing to his

notice ~"for such action as he may think fit to take", the
fact that the respondent’s application for exenption had
been rej ected. A question as to t he respondent’s

di squal i fication having thus been  raised, the Speaker
referred the question to the Governor of

1147

Madras who forwarded the case to the Conmmission for its
"opinion" as required by article 192 of the Constitution
The respondent having thereupon chal |l enged the conpetency of
the reference and the action taken thereon by the Governor
the Comm ssion notified the respondent that his case would
be heard on 21st August, 1952. Accordingly,. the Chief
El ection Commi ssioner (who wag the sole Menber of the
Conmi ssion for the tinme being) went down to Madras and heard
the respondent’s counsel and the Advocate-CGeneral of Madras
on 21th August, 1952, when it was agreed that, in case the
petitioner’'s counsel desired to put forward any | further
representations or arguments, the same should be sent in
witing so as to reach the Commssion in Delhi by 28th
August, 1952, and the Comm ssion should take them into
consi deration before giving its opinion to the Governor

On the same day (21st August, 1952) the respondent applied
to the H gh Court under article 226 of the Constitution
contending that article 192 thereof —was applicable only
where a nenber becane subject to a disqualification after he
was elected but not where, as here, the disqualification
arose long before the election, in which case the only
renmedy was to challenge the validity of the election before
an Election Tribunal. He accordingly prayed for the issue
of a wit of mandamus or of prohibition directing the
Conmission to forbear fromproceeding with the reference
nmade by the Governor of Madras who was not, however, nade a
party to the proceeding. On receipt of the rule nisi issued
by the Hgh Court, the Conmssion denurred to t he
jurisdiction of the court to issue the wits asked for, on
the ground that the Commssion was not "with in the
territory in relation to which the H gh Court exercised
jurisdiction". A further objection to the maintainability
of the application was also raised to the effect that the
action of the Governor in seeking the opinion of the
Conmi ssion could not be challenged in view of the immunity
provided under article 361 (1), and that the Conmi ssion

itself, which had not to "decide" the guestion of
di squalification, but had nerely to give its
1148

"opi nion", could not be proceeded agai nst under article 226.
On the nerits, the Conmi ssion contended that article 192
was, on its true construction, applicable to cases of
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di squalification arising both before and after the election
and that both the reference of the question as to the
respondent’s disqualification to the Governor of Madras and
the latter’'s reference of the sane to the Conmission for its
opi ni on were conpetent and valid.

The application was heard by Subba Rao J. who overruled the
prelimnary objections and held that article 192 on its true
construction appl i ed only to cases of superveni ng
di squalifications and that the Commi ssion had, therefore, no
jurisdiction to deal with the respondent’s disqualification
which arose long before the election took place. He
accordingly issued a wit prohibiting the Conm ssion from
proceeding with the enquiry in regard to the question
referred to it by the Governor under article 192. The
| ear ned Judge, however, granted a certificate under article
132 that the case involved substantial questions of |law as

to the interpretation of the Constitution, and t he
Conmi ssion has accordingly preferred this appeal
A prelimnary obj ection was - raised by M. Mohan

Kumar amangal am who argued the case for the respondent with
marked ability, that the appeal brought fromthe judgnment of
a single Judge was barred under article 133(3) of the
Constitution despite the certificate granted by the |earned
Judge overruling the same objection which was also raised
before him It has been urged that, so far as civil matters
are concerned, the nore conprehensive provisions in article
133(1) (c) for the grant of a certificate of fitness for
appeal to the Supreme Court completely overlap article
132(1) which relates only to one specific ground, nanely, a
substantial question. of |aw being involved as to the
interpretation of the Constitution, and that the court’s
power, therefore, to grant a certificate of fitness on any
ground including the ground referred to above, nust be deem
ed to arise under article 133(1) (c), with the result that
the exercise of such power is excluded by the opening

1149

words of <clause (3) of that article which bars an appea
from the judgnment, decree or final order of one Judge of a
H gh Court. The argurment was sought to be reinforced by
reference to clause (2) of that article and the proviso to
article 145(3) both of which contenplate appeal s involving
substantial questions of law as to the interpretation of the
Constitution being brought without a certificate having been
obtained wunder article 132. The argunent has no force.
Wiile it is true that constitutional questions could be
raised in appeals filed without a certificate under ~article
132, the terms of that article nake it clear that an appea
is allowed from"any judgnment, decree or final order of a
Hi gh Court" provided, of course, the requisite certificate
is given, and no restriction is placed on the right of
appeal having reference to the nunber of Judges by whom such
judgrment, decree or final order was passed. Had it been
intended to exclude the right of appeal in the case ‘of a
judgrment etc., by one Judge, it would have been easy to
include a reference to article 132 also in the openi ng words
of article 133(3), as in the imedi ately preceding clause.
If the respondent’s contention were accepted, not only would
article 132 becone redundant so far as it relates to civi
proceedi ngs, but the object of the Explanation to that
article, which was designed to supersede the decision of the
Federal Court in S. Kuppuswam Rao v. The King (1) and thus
to secure a speedy determination of constitutional issues
going to the root of a case, would be defeated, as the
Expl anation is not made applicable to the sanme expression
"final order"” used in article 133(1). The whole schene of
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the appellate jurisdiction of the Suprenme Court clearly
i ndicates that questions relating to the interpretation of
the Constitution are placed in a special category irrespec-
tive of the nature of the proceedings in which they my
arise, and a right of appeal of the w dest anplitude is
allowed in cases involving such questions. W accordingly
overrule the prelimnary objection and hold that the appea
i s maintainabl e.

(1) [1947] F.C.R 180.

149
1150
Turning now to the question as to the powers of a H gh Court
under article 226, it will be noticed that article 225

continues to the existing Hi gh Courts the same jurisdiction
and powers as they possessed imediately before t he
comencenent of the Constitution. Though there had been
some conflict of  judicial opinion on the point it was
aut horitatively decided by the Privy Council in the
Par | aki medi case(1) that the H gh Court of Madras--the High
Courts of Bonbay and Cal cutta were in the same position-had
no power to issue what were known as high prerogative wits
beyond the local limts of its original civil jurisdiction
and the power to issue such wits within those limts was
derived by the court as successor of the Suprene Court which
had been exercising jurisdiction over the Presidency Town of
Madras and was replaced by the Hi gh Court « established in
pursuance of the Charter Act of 1861. The other, High
Courts in India had no power to issue such wits at all. In
that situation, the makers of ~ the Constitution, having
decided to provide for certain-basic safeguards for the
people in the new set up, which they called  fundanenta
rights, evidently thought it necessary to provide also a
qui ck and inexpensive renedy for the enforcenent ‘of such
rights and, finding that the prerogative wits which the
Courts in England had developed and used whenever urgent
necessity demanded i mediate and -decisive interposition
were peculiarly suited for the purpose, they conferred, in
the States’ sphere, new and wi de powers on the High Courts
of issuing directions, orders, or wits prinmarily for the
enforcenent of fundamental rights, the power to issue such
directions, etc., "for any other purpose" being al so
included with a view apparently to place all the H gh Courts
in this country in sonmewhat the sane position as the  Court
of King's Bench in England. But wide as were the powers
thus conferred, a two-fold limtation was placed upon their
exercise. |In the first place, the power is to be exercised
"t hr oughout the territories in relation to ~which it
exercises jurisdiction", that is to say, the wits issued
(1) 70 1.A 129

1151

by the court cannot run beyond the territories subject to
its jurisdiction. Secondly, the person or authority to whom
the High Court is enpowered to issue such wits nust be
"within those territories”, which clearly inplies that they
nust be anmenable to its jurisdiction either by residence or
location within those territories.

Such limtation is indeed a |ogical consequence of the
origin and developnent of the power to issue prerogative
wits as a special renedy in England. Such power fornmed no
part of the original or the appellate jurisdiction of the
Court of King s Bench. As pointed out by Prof. Hol dswort h
(History of English Law, Vol. 1, p. 212 et seq.) these wits
had their origin in the exercise of the King's prerogative
power of superintendence over the due observance of the |aw
by his officials and tribunals, and were issued by the Court
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of King's Bench-habeas corpus, that the King nmay know
whet her his subjects were lawfully inprisoned or not;
certiorari, that he may know whether any pr oceedi ngs
conmenced agai nst them are confornable to the | aw;, nandanus,
to ensure that his officials did such acts as they were
bound to do under the |aw, and prohibition, to oblige the
inferior tribunals in his realmto function wthin the
limts of their respective jurisdiction. See also the
introductory remarks in the judgnent in the Parlakinmed
case(l). These wits were thus specifically directed to the
persons or authorities agai nst whomredress was sought and
were made returnable in the court issuing themand, in case
of di sobedi ence, were  enforceable by attachment for
cont enpt . These characteristics of the special form of
renmedy rendered it necessary for its effective use that the
persons or authorities to whomthe court was asked to issue
these wits should be within the limts of its territoria
jurisdiction. W are unable to agree with the |earned Judge
below 'that if a tribunal or authority permanently | ocated
and nornally carrying on its activities el sewhere exercises
jurisdiction within those territoria

(1) 70 1. A 129, 140.

1152

l[imts so as to affect the rights of parties therein, such
tribunal or authority nust be regarded as "function ng"
within the territorial limts of the Hgh Court and being
therefore anenable to its jurisdiction under-article 226.

It was, however, urged by the respondent’s counsel that
the High Court had jurisdictionto issue a wit to the
Comm ssion at New Del hi because the questionreferred to it
for decision related to the respondent’s right to sit and
vote in the Legislative Assenbly at Madras and the parties
to the dispute also resided in the State of Mdras. The
position, it was clainmed, was -analogous to the  court
exercising jurisdiction over persons outside the limts of
its jurisdiction, provided the cause of action arose wthin

those limts. Reliance was placed upon the follow ng
observations of the Privy Council in the Par | aki nmedi
case(1l): "The question of jurisdiction nmust be regarded as

one of substance and that it woul d not have been within the
conpetence of the Suprenme Court to claim juisdiction over
such a matter as the present of issuing certiorari to the
Board of Revenue on the strength of its location .in the
t own. Such a view would give jurisdiction to the Suprene
Court in the matter of the settlenent of ~rents of ryoti
hol di ngs i n Ganges between parties not otherwi se subject to
its jurisdiction, which it would not have had over the
Revenue Oficer who dealt with the matter at first
i nstance." W cannot accede to this argunent., The rule that
cause of action attracts jurisdiction in suits is based on
statutory enactnment and cannot apply to wits issuable under
article 226 which makes no reference to any cause of | action
or where it arises but insists on the presence of the person
or authority within the territories"” in relation to which
the High Court exercises jurisdiction. Nor is nuch
assistance to be derived fromthe observations quoted above.
That case arose out of proceedi ngs before a special Revenue
Oficer for settlement of fair rent for certain holdings
within the zem ndary estate of Parl aki medi situated beyond
the local Iimts of the original civil jurisdiction of the
Madras Hi gh Court. Dissatisfied
(1) 70 1. A 129.

1153

with the settlenent nade by the Revenue Officer, the ryots
appealed to the Board of Revenue which had its offices at
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Madr as. The appeal was accepted by a single nenber of the
Board who reduced the rent as desired by the ryots. The
zem ndar appeal ed by way of revision to the Collective Board
whi ch sanctioned an enhancenent. Ther eupon the ryots
applied to the Hgh Court for the issue of a wit of
certiorari to bring up and quash the proceedings of the
Col I ective Board which passed the order conplained of in the
town of Madras. The Privy Council considered the question
of jurisdiction fromtwo separate standpoints:-

"(a) independently of the local civil jurisdiction which
the Hi gh Court exercises over the Presidency town; or

(b)solely by reason thereof, as an incident of the
| ocation of the Board of Revenue within the town."

On question (a), they exam ned the powers of the Suprene

Court at Madras to issue certiorari beyond the Presidency
Town under clause 8 of the Charter of 1800, as it was
suggested that the H gh Court succeeded to the jurisdiction
and powers of the Supreme Court which had been granted the
same powers ~of issuing prerogative wits as the Court of
King's " Bench in England throughout the Province, and they
recorded their concl usion thus:
" Their Lordships are not of opinion that the Suprene Court
woul d have had any jurisdiction to correct or control a
country court of the conpany deciding a dispute between
I ndi an i nhabi tants of Ganjam about the rent payable for |and
in that district."

Then, dealing with question (b) and referring to their
decision in Besants case(l) that the H gh Courts of
Cal cutta, Madras and Bonbay had power to issue certiorari in
the exercise of their local jurisdiction, they held that the
principle could not be applied "to the settlenent  of rent
for land in Ganjamnerely on the basis of the |I|ocation of
the Board of Revenue as a body which is ordinarily resident
or located within

(1) 46 1. A | 76.
1154
the town of Madras, or on the basis that the |order
conpl ai ned of was made within the town. if SO it would seem
to followthat the jurisdiction of the Hi gh Court would be
avoi ded by the renoval of the Board of Revenue beyond the
outskirts of the town and that it would never attach but for
the circunmstance that an appeal is brought to,” or
proceedi ngs in revision taken by, the Board of Revenue."

Then followed the passage already quoted on which the
respondent’s counsel laid special stress. ~It will thus be
seen that the decision is no authority for dispensing wth
the necessity of the presence or location, withinthe |oca
limts of the court’s jurisdiction, of the person or
authority to whomthe wit is to be issued, as the basis of
its power to issue it. Their Lordships considered, in the
peculiar situation they were dealing with, that “the nmere
location of the appellate authority alone in the town of
Madras was not a sufficient basis for the exercise of
jurisdiction whereas both the subject-matter, viz., -the
settlenment of rent for lands in Ganjam and the Revenue
O ficer authorized to nake the settlenment at first instance
were outside the local limts of the jurisdiction of the
H gh Court. If the court in Madras were, recognised as
having jurisdiction to issue the wit of certiorari to the
appel l ate authority in Madras, it would practically be
recognising the <court’s jurisdiction over the Revenue
Oficer in Ganjamand the settlenent of rents for |ands
there, which their Lordships held it never had. That was
the "substance" of the matter they were 1looking at, and
their observations lend no support to the viewthat if the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

subject-matter or the cause of action and the parties

concer ned were within the territorial Ilimts of t he
jurisdiction, the H gh Court could issue prerogative wits
to persons or authorities who are not within those Ilimts.

In any case, the decision did not turn on the construction
of a statutory provision simlar in scope  purpose or
wording to article 226 of the Constitution, and is not of
much assistance in the construction of that article.
1155
It was said that it could not have been contenplated that an
i nhabitant of the State of Madras, feeling aggrieved by a
threatened interference with the exercise of his rights in
that State by an authority located in Delhi and acting
wi thout jurisdiction, should seek his remedy under article
226 in the Punjab Hi gh Court. It is a sufficient answer to
thi s argunent of inconvenience to say that, the |anguage of
the article being reasonably plain, it is idle to speculate
as to what was or was not contenpl ated

Qur attention has been called to certain decisions of Hi gh
Courts dealing with the situation where the authority
claimng to -exercise jurisdiction over a matter at first
instance is located in one State and the appellate authority
is located in another State. It is not necessary for the
purposes of this appeal to decide which H gh GCourt would
have jurisdiction in such circunstances to issue prerogative
wits under article 226.
In the view we have expressed above as to the applicability
of article 226 to the present case, it is unnecessary to
enter wupon a discussion of the  question whether article
192(1) applies only to nmenmbers who, having been already
el ected, have beconme subject to a disqualification by reason
of events happening after their election; but having heard
the point fully argued before us, we think it right to
express our opinion thereon, especially as both sides have
invited us to do so in view of its general inportance.
The relevant provisions of the Constitution on which the
determ nation of the question turns are as foll ows:

190. (3) If a nenmber of a House of the Legislature of a

State---

(a) becones subject to any of the di squal i fications
mentioned in clause (1) of article 191 ; or

(b) resigns his seat by witing under his hand

addressed to the Speaker or the Chairnman, as the case may
be, his seat shall thereupon becone vacant,
1156
191. (1) A person shall be disqualified for being chosen as,
and for being, a nenber of the Legislative Assenbly or
Legi sl ative Council of a State

(a) if he holds any office of profit.  under’/ the
CGovernment of |India or the Governnent of any St at e,
specified in the First Schedule, other than an office
declared by the Legislature of the State by law not to
di squalify its hol der

(b) if he is of unsound mi nd and stands so decl ared by
a conpetent court;

(c) if he is an undi scharged insol vent;

(d) i f he is not a citizen of India, or has

voluntarily acquired the citizenship of a foreign State, or
i s under any acknowl edgnent of allegiance or adherence to a
foreign St at e;

(e) if he is so disqualified by or under any |law made
by Parliament.
192. (1) If any question arises as to whether a menber

of a House of the Legislature of a State has becone subject
to any of the disqualifications nmentioned in clause (1) of
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article 191, the question shall be referred for the decision
of the Governor and his decision shall be final

(2) Before giving any decision on any such question
the Governor shall obtain the opinion of the Election
Conmi ssion and shall act according to such opinion

193. If a person sits or votes as a nmenber of the
Legislative Assenbly or the Legislative Council of a
State............ when he knows that he is not qualified or

that he is disqualified for nenbership thereof, or that he
is prohibited fromso doing by the provisions of any |aw
made by Parliament or the Legislature of the State, he shal
be liable in respect of each day on which he so sits or
votes to a penalty of five hundred rupees to be recovered as
a debt due to the State.

As has been stated already, the respondent’s conviction
and sentence in 1942 disqualified himboth for being chosen
as, and for being, a nenber of the Legislative Assenbly
under article, 191 (1) (e) read with section 7 of the
Representati on of the People Act, 1951
1157
passed by Parlianent, the period of five years since his
rel ease on 15th August, 1947, not having el apsed before the
date of the el ection.  The respondent having thus been under
a disqualification since before his mnomnation on 15th
March, 1952, could he be said to have "becone" subject to
that disqualification within the neaning of article 192 ?
The rival contentions of the parties centred round the true
interpretation to be placed on that word in the context of
the provisions quoted above.

The Attorney-Ceneral argued that the whole fascicul us of
the provisions dealing with "disqualifications of nenbers",
viz., articles.190 to 193, should be read together, and as
articles 191 and 193 clearly cover ~both  preexisting and
superveni ng disqualifications, articles 190 and 192 should
also be simlarly understood as relating to both Kkinds of

di squal i ficati on. According to himall these provisions
t oget her constitute an i.ntegr al schene wher eby
di squalifications are laid down and nmachi nery for

determining questions arising inregard to them is also
provi ded. The use of the word "becone" in articles 190 (3)
and 192 (1) is not inapt, in the context, to include wthin
its scope preexisting disqualifications also, as becom ng
subject to a disqualification is predicated of "a nmenber of
a House of Legislature", and a person who, being already
disqualified, gets elected, can, not inappropriately, be
said to "become" subject to the disqualification as a nmenber
as soon as he is elected. The argunent is nore  ingenious
than sound. Article 191, which |lays down the sane set of
di squalifications for election as well as for continuing as
a nmenber, and article 193 which prescribes the penalty for
sitting and voting when disqualified, are naturally- phrased
in terns wide enough to cover both preexisting and
superveni ng disqualifications; but it does not necessarily
follow that articles 190 (3) and 192 (1) nust al so be taken
to cover both. Their meaning nust de end on the |anguage

used which, we think, is reasonably plain. |n our opinion
these two articles go together and

150

1158

provide a remedy when a nenber incurs a disqualification
after he is elected as a nenber. Not only do the words "
beconmes subject” in article 190(3) and "has beconme subject”
in article 192(1) indicate a change in the position of the
menber after he was elected, but the provision that his seat
is to beconme thereupon vacant, that is to say, the seat
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whi ch the menber was filling theretofore becones vacant on
his becom ng disqualified, further reinforces the view that
the article contenplates only a sitting nmenber incurring the
disability while so sitting. The suggestion that the
| anguage used in article 190(3) can equally be applied to a
pre-existing disqualification as a nmenber can be supposed to
vacate his seat the noment he is elected is a strained and
farfetched construction and cannot be accepted. The
Attorney-General adnmitted that if the word " s wer e
substituted for "becones" or " "

has becone ", it would nore
appropriately convey the meaning contended for by him but
he was unable to say why it was not used.
It was said that on the view that articles 190(3) and 192(1)
deal with disqualifications incurred after election as a
nmenber, there would be no way of unseating a nenber who
became subject to a disqualification after his nomi nation
and before his election, for, such a disqualificationis no
ground for chal lenging the el ection by an election petition
under article 329 of the Constitution read with section 100
of the Representation of the People Act, 1951. If this is
an anonmaly, it arises out of” a ‘lacuna in the latter
enactnment which could easily have provided for such a
contingency, and it cannot be pressed as an argunent agai nst
the respondent’s construction of the constitutiona
provi si ons. On the “other hand, the Attorney-GCeneral’s
contention mght, if accepted, |lead to conflicting decisions
by the Governor dealing with a reference under article 192
and by the Election Tribunal inquiring into . an election
petition under section 100 of -the Parlianentary statute
referrred to above.
For the reasons indicated we agree with the |earned Judge
bel ow in holding that articles 190(3) and 192(1)
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are applicable only to disqualifications to which a nenber
becomes subject after he is elected as such, and that
nei ther the Governor nor the Conm ssion has jurisdiction to
enquire into the respondent’s disqualification which arose
| ong before his election.
As, however, we have held that the H gh Court was not
conpetent under article 226 to issue any prerogative wit to
the appel | ant Conmi ssion, the appeal is allowed and the wi't
of prohibition issued by the | earned Judge i s quashed. We
make no order as to costs.
Appeal all owed.

Agent for the appellant and the Intervener: G H
Raj adhyaksha.

Agent for the respondent: S. Subranmani am




