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Monopolies & 'Restrictive Trade Practices Act, 1969-S.
13(2) and 55-Scope of -Nature of order passed under s. 13(2).

Monopolies & Restrictive Trade Practices Conm ssion-|f
shoul d gi ve reasons for its order even in ex-parte orders.

Regi strar of Restrictive Trade Agreenents-Cbligations
under the Act when presenting an application alleging
restrictive trade practices in an agreenent.

Interpretation of statutes-Reference and incorporation
of one enactment in another-Distinction between-Substantia
guestion of | aw Meani ng of.

HEADNOTE

Section 10(a) (iii) of the Monopolies and Restrictive
Trade Practices Act, 1969 enpowers the Mbnopolies and
Restrictive Trade Practices Conmission to enquire into-any
restrictive trade practices upon an application madeto it
by the Registrar of Restrictive Trade Agreenments. Section
13(2) provides that "any order nade by the Conmm ssion may be
amended or revoked at any tine in the manner in which it was
made. " Section 55 provides that any person aggrieved by an
order made by the Central Governnent or the Conm ssion/ under
s. 13 or s. 37 may prefer an appeal to the Supreme Court on
one or nore of the grounds specified in s. 100, Code of
Cvil Procedure, 1908.

On the date on which the Act came into force s. 100
C.P.C. specified three grounds on which a second appea
could lie to the Hi gh Court one of thembeing that the
deci sion appealed against was contrary to law By an
amendnent made in 1976 s.100 was substituted by a new
section which provides that a second appeal shall lie to the
Hi gh Court only if the H gh Court is satisfied that the case
i nvol ves a substantial question of |aw.

The appellant, who was a nmanufacturer of jeep notor
vehicles, their spare parts and accessories, subnitted for
registration to the Registrar of Restrictive Tr ade
Agreenents, standard distributorship agreenents entered into
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by it with its distributors. After registering the
agreenments, in his application to the Conmssion, the

Regi strar alleged that certain clauses in the agreenent
related to restrictive trade practices and that some of them
were prejudicial to public interest.

The appellant, in reply to the Comm ssion’s notice,
stated that it did not wish to be heard in the proceedings
before the Conm ssion, pointing out at the sane tine that
there was nothing in the inmpugned clauses of the agreenent
whi ch could be said to constitute restrictive trade
practices the reasons whereof had al ready been explained in
its reply.

1039

The Registrar filed before the Comission an affidavit
in support of his application but that too did not contain
any further or additional material than what was set out in
hi s application. No other evidence, oral or docunentary, was
produced by himbefore the Conm ssion in support of the
allegation that the agreement’ constituted a restrictive
trade practice.

By its order dated May 14, 1976 t he Conmi ssion decl ared
certain clauses of the appellant’s distributorship agreement
to be void. Wiile correspondence was going on between the
Regi strar and the appellant on the subm ssion of a revised
di stributorship agreenent, this Court in Tata Engi neering &
Locomptive Co. Ltd.” v. Registrar of Restrictive Trade
Practices, [1977] 2 SCR 685 gave its interpretation on the
rel evant provisions of the Act. Thereupon the appellant made
an application to the Comm ssion pointing out that it did
not contest the enquiry proceedings under s. 37 in the first
i nstance because the Comm ssion’s decision in the Telco case
was directly applicable; but now that that decision had been
reversed by the Suprene Court in appeal, its order dated My
14, 1976 needed anmendnent/nodification. An application under
s. 13 (2) read with regulation 85 was accordingly made for
revocation, amendment or nodification of the Conmmission's
order of May 14, 1976. The Commission rejected this
application by an order dated 28th February 1978.

Inits appeal under s. 55 of the Act inpugning the
Conmi ssion’s order dated 28th February 1978  the appel |l ant
contended that (1) the Registrar’s —application alleging
restrictive trade practices did not set —out any facts
showi ng how the appellant’s trade practices were restrictive
in nature and that the Registrar’'s application not having
been nade in accordance with the law | aid down by this Court
in Telco case the inpugned order of the Conmission was
liable to be revoked or nodified wunder s. 13(2); (2) the
order did not give any reasons for its decision and so was
vitiated; and (3) the order was a continuing order because
it required the appellant not nerely to cease but also
desist from the restrictive trade practices set out in the
order and was, therefore required to be continually
justifiable and since it was, contrary to the law |l aid down
in Telco case it was liable to be revoked or anended; in-any
event the decision of this Court being subsequent to the
maki ng of the Comm ssion's order, there was enough
justification for revoking or nodifying the order under s.
13(2) of the Act.

The respondent, on the other hand, contended that (1)
on an application of the rule of interpretation enacted in
s. 8(1) or the General Causes Act, reference ins. 55 to s.
100 CP.C. nust be construed as a reference to the new s.
100, C. P.C. and so construed an appeal to the Suprene Court
would lie only if the case involved "a substantial question
of law' and not otherwise and since in this case no such
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guestion was involved, the appeal was not naintainable; (2)
s. 13(2) could not be used by the appellant as a substitute
for s. 55; and (3) by reason of its subsequent conduct in
acquiescing in the Commission’s order and wunconditionally
accepting it, the appellant was precluded fromraising any
contention against its validity in appeal to this Court.

Al'l owi ng the appeal
N

HELD: The appeal is nmaintainable under s. 55 of the
Act. [1064 (C] 1(a) On a proper interpretation of s. 55 it
nmust be held that the grounds speci -

1040

fied in the then existing's. 100 CPC were incorporated in s.
55 and the substitution of the news. 100 did not affect or
restrict the grounds asincorporated in s. 55. In any event,
the present appeal raises substantial questions of |aw, and
so i s maintainable. [1064 (]

(b) There is a distinction between a nere reference to
or citation of one statute in another and an incorporation
Wiere there is a nere reference to or citation of one
enactment -in —another without incorporation, s. 8(1) of the
General O ause Act applies and the repeal and re-enactnent
of the provision referred to or cited has the effect set out
in that section and the reference to the provision repeal ed
is required to be construed as reference to the provision as
re-enacted. But where a provision of one statute is
incorporated in another, the repeal or anendnent of the
former does not . affect the latter. The effect of
incorporation is as if the provision incorporated were
witten out in the incorporting statute and were part of it.
Once the incorporation-is nade, the provision- incorporated
becomes an integral part of the statute in” which it is
transposed and thereafter there is no need to refer to the
statute from which the incorporation is mnmade and any
subsequent anmendrment nade in_ it has no effect on the
i ncorporating statute. [1060 G G

Col l ector of Customs, Madras, v. Nathella /Sanpathu

Chetty & Anr., [1962] 3 SCR 786; New Central Jute MIIs Co.
Ltd. v. The Assistant Collector of Central Excise, Allahabad
JUDGVENT:
63 at 69; Council v. H ndustan Co-operative  |Insurance
Society Ltd., 58 I.A 259, Ranmswarup v. Miunshi & O's. [1963]
3 SCR 858; Bolani Ores Ltd. v. State of Orissa, [1975] 2 SCR
138; referred to.

(c) Section 55 is an instance of- |legislation by
i ncorporation and not |egislation by reference. In enacting
s. 55 the legislature did not want to confer an unlimted
ri ght of appeal but wanted to restrict it. It found that the
grounds set out in the then existing s. 100 CPC were
appropriate for restricting the right of appeal and hence
incorporated them in s.55. The |egislature could never have
intended to limt the right of appeal to any ground or
grounds which mnmight from time to time find place in.s. 100
wi t hout knowi ng what those grounds were. [1063 B-D

(d) Secondly, the Act is a self-contained code and it
is not possible to believe that the |egislature could have
made the right of appeal under such a code dependent on the
viscititudes of a section in another statute. [1063 F]

(e) That apart, an indissoluble |ink between s. 55 and
s. 100, CPCwuld lead to a startling result. [If, for
exanple, s. 100 were repealed, s. 55 would be reduced to
futility and the right of appeal under the Act would be
wholly gone. It would be absurd to place on the | anguage of
s. 55 an interpretation which might in a given situation
result in denial of the right of appeal altogether and thus
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defeat the plain object and purpose of the section. [1063 H]
(f) Even assuming that the right of appeal under s.55

is restricted to the ground specified in the news. 100 CPC

the present appeal would still be maintainable because it

i nvol ves a substantial question of Jlaw relating to the

interpretation of s. 13(2) of the Act. [1064 D

1041

(g) The test for determ ning whether a question of |aw
raised in an appeal is a substantial question of lawis to
see whether it is of general public inportance or whether it
directly or substantially affects the rights of parties and
if so whether it is an open question in the sense that it is
not finally settled by this Court or by the Privy Council or
by the Federal Court or is not free fromdifficulty or cal
for discussion of alternative views. [1064 E]

Sir Chunilal V. Mehta & Sons Ltd. v. The Century
Spi nni ng and Manufacturing Co. Ltd., [1962] Supp. 3 SCR 549;
referred to

In the present case the appeal <clearly involves a
substanti'al question of law wthin the nmeaning of the Act,
because the interpretation of s. 13(2) directly and
substantially affects the rights of the parties and is not
finally settled by this Court.

2(a) The words "in- the manner in which it was made-
occurring in s. 13(2) have no bearing on the content or the
scope and anbit of /the power but nerely indicate the
procedure to be followed by the Commission in anmending or
revoki ng an order made by it. [1064 H|

(b) The power conferred under s. 13(2) is of the w dest
anplitude and in this respect it is unlike s. .22 of the
English Act. This power is intended to ensure that the order
passed is and continues to be in conformty wth the
requirenents of the Act, and the trade practice condemmed by
the order is really and truly a restrictive trade practices
and it nust therefore, be construed in a wi de sense so as to
ef fectuate the object and purpose of the grant of the power.
[ 1065 B]

(c) The powers under s. 13(2) and s. 55 are distinct
and i ndependent powers and one cannot be read as subject to
the other. The scope and applicability of s 13(2) is not
cut down by the provision for appeal under s. 55. It is
per haps because the right of appeal given under s. 55 is
l[limted to a question of law that a w de and unfettered
power is conferred on the Commi ssion to amend or revoke an
order in appropriate cases. [1066 A]

(d) The confernment of such wi de and unusual power under
s. 13(2) was necessary to ensure that an erroneous order is
capabl e of being corrected. An order nmade under s. 37 or
under any other provision of the Act may affect not only the
parties before the Comm ssion but also others such as the
whol e net-work of distributors or dealers who “were not
before the Commission. It nmay also affect the entire trade
in the product. There may be sone Facts or circunstances
havi ng a crucial bearing on the determ nation of the enquiry
which, if taken into account, nay result in a different
order being mmde or sone fact or circunstance nmmy arise
whi ch may expose the invalidity of the order or render it
bad. There may be a mterial change in the relevant
ci rcunmst ances subsequent to the meking of the order
Therefore, by its very nature. the order of the Comm ssion
is transient or pro-tenpore and nust be liable to be altered
or revoked according as there is naterial change in the
rel evant econonic facts and circunstance. [1366 B-E]

(e) But howsoever large may be the power under s.
13(2), it cannot be construed to be so wide as to pernit a
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rehearing on the sanme material wthout anything nore with a
view to showing that the order was wong on facts. [1067]
1042

(f) When Regulation 85 says that the provisions of s.
114 and O XVIl, r. 1 CPC shall as far as may, be applied
to the proceedings under s. 13(2) it cannot be read to nean
that an application under s. 13(2) can be nmaintained only on
the grounds set out ins. 114 and O XMI r. 1. This
regul ation does not in any manner limt the wdth and
anplitude of the power under s. 13(2). A good part of it is
procedural in nature and has nothing to do with the grounds
on which an application_ under s. 13(2) may be maintai ned.
The words "as far as may" occurring in its last part do not
i ndicate that an application under s. 13(2) <can be
mai ntained only on the  grounds set out in s. 114 and O
XV, r. 1, CPC. Al that they indicate is that the
provisions of s. 114 and O XLVII, r. 1 are to be invoked
only to the extent applicable, and if in a given case they
are not applicablethey mmy be ignored; but that does not
nean that. the power conferred under s. 13 (2) would not be
exerci sable in~ such a case. The reference to the provisions
of s. 114 and O XLVIl, r. 1 does not linmit the grounds on
which an application my be made wunder s. 13(2). dearly,
therefore, even if a case does not fall within s. 114 and O
XLV, r. 1, the Commission would have power in an
appropriate case to anend or revoke an order nade by it in
the exercise of its power under s. 13(2). [1067 E-H|

3(a) The power of the Comm ssion under s. 13(2) was
exercisable in the present case and the order dated 14th My
1976 was liable to be revoked. [1077 B]

(b) The subm ssion of the distributorship agreenent for
regi stration under s. 33 cannot be construed as admni ssion on
the appellant’s part that the clauses in the agreenent
constituted restrictive trade practices. The appellant had
possi bly submitted the agreement for registration on the
erroneous view (which was al so the view of the Commi ssion in
the Telco case) that the nonent | an agreenent contains a
trade practice falling within any of the clauses of s. 33(1)
the trade practice nmust, irrespective of whether it falls
within the definition of s. 2(o0) or not, be regarded as a
restrictive trade practice and the agreenent” nust _be
regi stered. The question whether a particular trade practice
is restrictive or not is essentially a question of |aw based
on the application of the definitionins. 2(0) to the facts
of a given case and no adnission on a question of law can
ever be used, in evidence against the nake of the admni ssion
Therefore, even assuming that there was an admssion in
submitting the agreenment for registration it  could not be
used as evidence against the appellant in the enquiry under
s. 37. [1075 C (g

(c) There was nothing in the conduct of the appell ant
whi ch woul d amount to acquiescence or raise an estoppe
against it. The appellant did not at any tine, accept the
i mpugned order knowing that it was erroneous. There can be
no acqui escence wi thout know edge of the right to repudiate
or challenge. [1068 H

(d) Neither did the failure of the appellant to prefer
an appeal anobunt to acquiescence on its part because an
application under s. 13(2), which is An alternative and a
nore effective remedy, was available to it. [1069

(e) The fact that the appellant did not inplenent the
i mpugned order by entering into revised distributorship
agreenments with its distributors also showed that there was
no acqui escence on its part so far as the order dated 14th
May 1976 was concerned. [1070 C]
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(f) Estoppel <can arise only if a party to a proceeding
had altered his position on the faith of a representation or
prom se made by another. |In the instant case there is
nothing to show that the Registrar had altered his position
on the basis of the application for extension of tinme made
by the appellant. [1107 D

4(a). The order of the Conmi ssion was bad because it
was based on no material and, could not possibly have been
made by the Conmission. [1076 A-B]

(b) The definition of restrictive trade practice in the
Act is, to some extent, based on the rule of reason evol ved
by American courts while interpreting a simlar provision in
the Sherman Act. The rule of reason nornally requires
ascertai nment of facts or features peculiar to the
particul ar business, “its condition before and after the
restraint was inposed, the nature of the restraint and its
ef fect, actual or probable, the history of the restraint and
the evil ~'believed to exist, the reason for adopting the
particular restraint and the purpose sought to be attained.
It is only on a consideration of these factors that it can
be deci ded whether a particular act, contract or agreenent
i mposing the restraint is unduly restrictive of conpetition
So as to constitute restraint of trade. Certain restraint of
trade are unreasonable per se because of their pernicious
ef fect on conpetition and | ack of any redeem ng virtue; they
are conclusively presuned to be unreasonabl e and, therefore,
illegal without elaborate enquiry as to the precise harm
they have caused or the business execuse for their use. In
such cases illegality does not depend on _a show ng of the
unr easonabl eness of the practice and it is unnecessary to
have a trial to showthe nature, extent and degree of its
mar ket effect. [1074 A, B; 1075 A-B]

(c) It is now settled law that every trade practice
which is in restraint of _trade is not necessarily
restrictive trade practice. |If a trade practice nerely
regul ates and thereby pronotes conpetition it would not fal
within the definition even if it is to some extent in
restraint of trade. Therefore, the question whether a trade
practice is a restrictive trade practice or not has the
deci ded not on any theoretical or a priori reasoning. but by
inquirie whether it has or may have the effect of preventing
distorting or restricting conpetition. The peculiar facts
and features of the trade would be very much relevant in
determining this question. [1072 H]

(d) In the Telco case this Court laid down that an
application by the Registrar wunder s. 10(a) (iii) nust
contain facts which in his opinion constitute restrictive
trade practice and show or establish as to howthe all eged
cl auses constitute restrictive trade practice in the context
of the facts. But even if the application does not set out
any facts or features showing how the trade practices
conpl ained of by the Registrar are restrictive practices,
the Registrar can still, at the hearing of the enquiry, in
the absence of any demand for particul ars being made by the
opposite party produce material before the Conmission
di sclosing facts or features which go to establish the
restrictive nature of the trade practice conplained of and
if that is done, the defect in the application would not be
of much consequence. [1070 G H]

In the instant case the burden of producing the
necessary nmaterial that the inpugned trade practices had the
actual or probable effect of dimnishing or destroying
conpetition and were therefore restrictive trade practices
was on the Registrar who nmade on application before the
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Commi ssion. No materi a
1044

beyond reproduci ng the inmpugned cl auses of the agreenent and
the words of the relevant sections having been produced, the
application of the Registrar was contrary to the lawlaid
down by this Court. Therefore, the Comm ssion had no basis
for making its order dated 14th May 1976.

(e) The argunment that the trade practices referred to
in the offending clauses were per se restrictive trade
practices and in any event, even if any supporting materia
was necessary, it was to be found in the adm ssion of the
appel | ant cont ai ned in its letter submitting the
di stributorship agreenent. for registration was w thout any
force.

5(a). When the issue before the court is whether a
practice trade practice set —out in an agreement has or nay
have the effect of preventing, distorting or restricting
conpetition so as to constitute a restrictive trade
practice, it s the actual or probable effect of the trade
practice which has to be judged and there is no question of
contradicting, varying, adding to or substracting fromthe
terns of the agreenent by admitting extraneous evidence. The
various factors stated earlier are required to be taken into
account only for the purpose of determning the actual or
probabl e effect of the trade practice referred to in the
particular clause. In such a case it is not right to shut
out oral evidence to determ ne the actual or probable effect
of the trade practice. [1078 D E

(b) It is not s. 33(1) which invalidates a clause in an
agreenment relating to a trade practice but it is the
restrictive nature of the trade practice as set out in s.
2(0) which makes it void. [1079 E]

(c) Wen a question of restrictive trade practice
arises in relation to a clause in an “agreenent it is the
trade practice in the clause that has to be exam ned for
determining its actual or probable effect on conpetition. A
clause in an agreenent may (proprio vigore inpose a
restraint. Where such restraint  produces or is reasonably
likely to produce the prohibited statutory effect it would
clearly constitute a restrictive trade practice ~and the
cl ause woul d be bad. [1108 D- E]

Tata Engi neering & Locomptive Co. Ltd., Bonbay,, v. The
Regi strar of the Restrictive Trade Agreenment New Del hi
[1977] 2 SCR 685, applied.

Observations in H ndustan Lever Ltd. v. MR T.P. [1977]
3 SCR 455; di sapproved.

(d) In a case where a clause in agreenent does not by-
itself inpose any restraint but enpowers the manufacturer or
supplier to take some action which nay be restrictive of
conpetition, the nmnere possibility of action being taken
which may be restrictive of conpetition, would not in al
cases affect the legality of the clause. Wat is required to
be considered for determning the legality of the clause is
whet her there is a real probability that the presence of the
clause itself would be likely to restrict conpetition. This
is basically a question of market effect and cannot be
determ ned by adopting a doctrainaire approach. Each case
woul d have to be examined onits own facts from a busi ness
and comonsense point of view It cannot, therefore, be said
that in every case where the clause is theoretically capable
of being so utilised as to unjustifiably restrict
conpetition it woul d constitute a restrictive trade
practice. [1081 E-H]

1045
6(a). The order dated 14th My 1976 was clearly
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vitiated by an error of law apparent on the face of the
record inasmuch as it contained only the final and operative
order without giving any reasons in support of it. [1083 E]

(b) The two conditions precedent before the Comm ssion
can pass a cease and desist order are (i) it must be found
that the trade practice conplained of is a restrictive trade
practice and (ii) where such a finding is reached the
Conmi ssion nmust be satisfied that none of the "gateways"
pl eaded in answer to the conplaint exists. [1082 D E]

(c) In the instant case the appellant did not appear
before the Comm ssion and no 'gateways" were pleaded and
therefore the question of the Commission arriving at a
satisfaction in regard to "gateways" did not arise
Nonet hel ess the Conmi ssion was required to be satisfied that
the trade practices conplained of were restrictive trade
practices. The order dated 14th May 1976 did not contain any
di scussion showi ng~ that~ the Commission had reached the
requi site satisfaction. It gave nerely bald directions
wi t hout any reasons. The ex-parte character of the order did
not absolve  the Conmission from the obligation to give
reasons in_ support of the order because the appellant woul d
have been entitled to prefer an appeal even against on
ex-parte order and in the absence of reasons, the appell ant
woul d not be in a position to attack the order in appeal. It
is well established that every quasi-judicial order nust be
supported by reasons. [1082 E-H

N.M Desai v. Textiles Ltd., C.A 245 of 1970, dec. On
17th Dec., 1975; Sinons Engineering Co. v. Union of India,
[1976] Supp. SCR 489; foll owed.

&

ClVIL APPELLATE JURI SDICTION: Givil® Appeal No. 860 of
1978.

Fromthe Judgment and Order dated 28-2-1978  of the
Monopolies and Restrictive Trade Practices Commission in
R T.P. Enquiry No. 91 of 1975.

Ashok H.  Desai, B.H Wani, Ravinder Narain, Talat
Ansari, A N Haksar and Shri Narain for the Appellant.

Soli J. Sorabjee, Addl. Sol. Genl., RB. -Datar and
G rish Chandra for Respondent No. 2.

The judgrment of the Court was delivered by

BHAGMTI, J.-This appeal under section 55 of the
Monopol i es and Restrictive Trade Practices Act, 1969
(hereinafter referred to as the Act) raises interesting
guestions of law relating to the interpretation and
application of certain provisions of the Act. The facts
giving rise to the appeal are for the npst part undisputed
and they may be briefly stated as foll ows:

The appellant is a public limted conmpany engaged in
manuf acture and sale of jeep nmotor vehicles and their Spare
parts and accessories. Since 1947 the appellant was
marketing and distri-

1046

buting jeep notor vehicles and it had set up a large and
conpl ex net wor k  of deal ers, who were described as
distributors, for marketing and after sale service of such
vehicles. In or about 1956 t he appel | ant started
manufacturing its own jeep notor vehicles and since then it
has been nmanufacturing such vehicles and distributing and
marketing the same through its net work of distributors. The
appel | ant has appointed these distributors for marketing and
sale of jeep notor vehicles on certain terns and conditions
contained in a standard distributorship agreement. The
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material clauses of this agreenent read as foll ows:
"Section (3): TERRITORY OF DI STRIBUTOR -‘ The

Conpany grants to Distributor t he non- excl usi ve
privilege (except as hereinafter provided) of selling
at re tail and the right (except hereinafter provided)
to appoint in witing by fornms of agreements approved
by the Conpany, Dealers to sell at retail the products
enunerated in Section 2 of this agreenment, within the
following territory and also demarcated in the map
attached hereto and which forns a part of this
agr eenent .

Distributor accepts the above retail setting
privileges and agrees to develop with diligence the
sal es of sale products in said territory in accordance
with this agreement and undertakes to achieve the
guantum of sales in the territory as may be fixed by
the Conpany fromtime to time.

Section (4): LIMTATIONS ON TERRI TORI AL RI GHTS: -
(i) Distributor agrees not to solicit outside of the
territory described in-Section 3-the purchase of any
pr oduct s.

* * * *

Section (6): PRI.CE AND PAYMENT :-Distributor wll
pay for products the Company’s established Distributor
net prices in effect on date on despatch. Price lists
will be furnished to Distributor by ‘the Conmpany, but
the Conpany reserves the right to change prices at any
time without notice.

* * * *

Section (11): PRICE CHANGES :-If the Conpany
reduces its published suggested retail list price, for
any current nodel of 'Jeep’ notor vehicles, the conpany

will
1047

make an al l owance to Distributor as hereinafter
provi ded. The all owance shall be nmade in respect of new
and unused ’'Jeep’ Mdtor Vehicles of the then current
nodel in respect of which the price change’ has been
nmade whi ch ‘have been purchased by Distributor fromthe
Conpany within a period of 30 (thirty) days prior to
the effective date of such decrease in suggested |ist
price, and which distributor shall have in his unsold
stock on such effective date. The allowance shall be
equal to the difference between the net anount paid to
the Conpany for such ’'Jeep’ Mdtor Vehicle (less al
al l owance thereto granted), and the net  ampunt which
woul d have been paid had such ’Jeep’ motor vehicles
been purchased at the reduced price. No al [ owance, how

ever, shall be nmade unless there is a reduction in the
RETAIL list price and increases in discounts, bonuses
and the like shall in no event be considered as a

reduction in price.
* * * *

Section (17): CARE OF OMER AND CUSTOMER RELATI ONS : -

Di stributor agrees-
* * * *

(a) To refrain fromselling or offering for sale
any conpeting product. The Conpany shall be
the sole judge as to whether a product is
conpeting or not"

The appellant by its letter dated 27th January, 1971
submitted to the Registrar of Restrictive Trade Agreenent
(hereinafter referred to as the Registrar) certified copies
of agreenents entered into by the appellant wth the
Distributors for registration, since in the opinion of the
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appel l ant, they were registrable under the provisions of Ch.
V of the Act. The appellant also subnitted to the Registrar
along with its letter dated 19th May, 1972 four copies of
the standard distributorship agreement for registration in
ternms of «cl. (ii) of Rule 12 of the Monopolies Restrictive
Trade Practices Rules, 1970 (hereinafter referred to as the
Rul es) and the standard distributorship agreenent was
regi stered by the Registrar under section 35 of the Act.

On 17th Decenmber, 1975 the Registrar nade an
application to 11 the Mnopolies and Restrictive Trade
Practices Conmi ssion (hereinafter referred to as the
Conmi ssi on) under section 10(a) (iii) of
1048
the Act pointing out to the Conm ssion that the standard
di stributorship agreenent entered into by the appellant with
the distributors was filed by the appellant for registration
inthe office of the Registrar and the sane had been duly
regi stered under~ section 35 of the Act. The Regi strar drew
the attention  of the Commi ssion to clauses (3), (4), (5),
(6), (11, (13), (14), (17) and (20) of +the standard
di stri butorship agreenment ~and clainmed that the provisions
contained in these clauses related "to restrictive trade
practices relating to imposing restrictions on persons and
cl asses of persons to whomgoods are sold and from whom
goods are bought tie-up sales/full-line forcing; exclusive
dealing; granting or allow ng concessions; discounts, over-
riding commission, etc. in connectionwth-or by reason of
dealings; resale price mintenance; and ‘allocation of
area/ market for disposal of products covered under the
agreement, respectively attracting clauses (a), (b), (c),
(e), (f) and (g) of section 33(1) and/or section 2(0) of the
Act" and that these restrictive trade practices had and
m ght have the effect of preventing, distorting and
restricting conpetition and t ended to bring about
nonopol i sati on of prices and conditions of delivery and to
affect the flow of supplies in the market relating to goods
covered under the standard distributorship agreenent in such
nmanner as to inpose on the consuners unjustified costs and
restrictions and the sanme were prejudicial ~to ‘public
interest. The Registrar prayed on the basis of these
al l egations that the Conmm ssion be pleased to inquire into
the restrictive trade practices i ndul-ged in by ~t he
appel | ant, under section 37 of the Act and pass such orders
as it mnmght deemfit and proper. The Commi ssion, on receipt
of this application, decided, in exercise of the powers
conferred upon it under sections 10(a) and 37 of the Act, to
hold inquiry into the restrictive trade practices conpl ai ned
of by the Registrar and issued notice dated 2nd January,
1976 under Regul ation 53 of the Mnopolies and Restrictive
Trade Practices Conm ssion Regulations, 1974 (hereinafter
referred to as the Regulations) to the appellant that if the
appel l ant wished to be heard in the proceedi ngs before the
Conmi ssion, it should conmply wth the requirenents of
Regul ations 65 and 67 failing which the Comm ssion would
proceed with the inquiry in the absence of respondent. The
appel l ant, by its letter dated 3rd February, 1976,
acknow edged receipt of the notice and intimted to the
Commission that it did not wish to be heard in the
proceedi ngs before the Commssion but put forward its
submissions in regard to the restrictive trade practices
alleged by the Registrar in his application. The appel |l ant
poi nt ed out t hat t he cl auses of t he st andard
di stributionship agreenent conplained of by the Registrar
did not constitute restrictive trade practices for the
reasons explained in the letter
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and requested the Deputy Secretary to pl ace their
submi ssi ons before the Conmission at the enquiry to be held
by it. The letter was purported to be subnitted in terns of
Regul ations 36(3), but the reference to this Regul ati on was
obvi ously under some m sapprehensi on because this Regul ation
occurred in Chapter V which provided the procedure for
reference under Chapter IlIl and IV and it had no application
in case of an inquiry under section 37 of the Act. The Joint
Secretary (Legal) of the Commission pointed out to the
appellant by his letter dated 11th February, 1976 that if
the appellant w shed to be heard in the proceedings, the
appel | ant should conmply with the requirenments of Regul ations
65 and 67 and it is only if the appellant did so, that it
could file areply inanswer to the application of the
Regi strar and noreover, the reply had to be properly drawn
and duly verified and declared as provided in those
Regul ations. The Joint Secretary. (Legal) made it clear that
inview of this |egal position obtaining under Regul ations
65 and 67, it was not possible to take note of contents of
the letter addressed by the —appellant setting out the
expl anation for the various clauses inmpugned in the
application of the Registrar. Though this position, in |aw
was specifically pointed out by the Joint Secretary (Legal)
on behalf of the /Comm ssion, the appellant did not conply
with the procedure set out in Regulations 65 and 67 with the
result that the Conmmission decided to proceed exparte
agai nst the appellant. The Registrar filed an affidavit of
the Assistant Registrar dated 10th May, 1976 in support of
the allegations contained in the application but this
affidavit surprisingly did not contain any further or other
material than that set out in the application. No other
evi dence, oral or docunentary, was produced by the Registrar
and the Conmi ssion proceeded to decide the issues arising in
the enquiry on the basis of _the application supported by
the affidavit of the Assistant Registrar. The Conmm ssion

after going through the application and the affidavit of the
Assi stant Registrar and hearing the Registrar, nade an order
dated 14th May, 1976, the operative part of which was 'in the
foll owi ng ternmns:

"(1) The Respondent is hereby restrained and
prohi bited by any agreement wth any distributor to
restrict by any nethod the persons or classes or
persons to whomthe goods are sold whet her such person
be retail purchaser or a dealer.

(2) The Respondent is hereby restrained and
prohibited from restricting in any . manner, any
purchaser whether a dealer or otherw sein the course
of its trade fromacquir-

1050
ing or otherwi se dealing in any goods other than those
of the Respondent or the goods of any other person

(3) The Respondent is hereby restrained and
prohi bited from selling any goods to any distributor,
deal er or other wise on the condition that the prices
to be charged on resale by the purchaser shall be the
prices stipulated by the respondent wunless it s
clearly stated that prices |ower than those prices may
be charged. The Respondent is hereby directed that in
all future price lists it must state on the cover or on
the front page that the prices if any indicated therein
as resale prices are nmaxi mum prices and that the prices
| ower than those price nay be charged

(4) The Respondent is hereby restrained and

prohibited from allocating any area or market to any
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distributor or dealer for the disposal of the Respondent’s
goods. (5) The Respondent is hereby restrai ned and

prohi bited from preventing any distributor from appointing
any dealer of its own choice on such ternms and conditions as
may be nmutual |y agreed upon between distributors and deal ers
in cases where the Respondent does not undertake any
obligation, liability or responsibility in respect of the
deal ers.

(6) The <clauses in the agreenents relating to the
above restrictive trade practices are hereby declared
to be void. The practices arising therefore, shall be
di sconti nued and shall not be repeated. (7) The
Respondent shall within 3 nonths from the date of
service of this order on it make and file an affidavit
before the Conm ssion setting out the manner in which
this order has been given effect to. A copy of the said

affidavit shall simultaneously be furnished to the
Regi strar.
(8) Therewill be no order as to costs."

Since the appellant was required to file an affidavit
of conpliance ~wi thin three nmonths as directed by cl. (7) of
the Order, the appellant filed an affidavit dated 10th
Sept enmber, 1976 stating “that the appellant had fully
i mpl enented in practice the directions contained in
Paragraphs (1) and (5) of the Oder and refrained from
enforcing against the distributors any of the clauses which
had been declared void by the Conm ssion. The appel | ant al so
poi nted out that a draft of a
1051
new di stributorship agreenent-was being finalised by the
appellant with a viewto giving effect to the "restrictions
and prohibitions" <contained in the Oder. The Registrar
filed an affidavit of the Deputy Registrar dated 27th
Septenber, 1976 seeking particulars from the appellant
showi ng how the appellant had inplenented the directions
contained in the Order. The appellant by its reply dated
11t h Novenber, 1976 pointed out ‘that since the /date of
receipt of the Oder, the appellant had not given'effect to
the trade practices covered by paragraphs (1) to (5) of the
Order nor required any of the distributors to abide by the
cl auses of the standard distributorship agreement relating
to those trade practices and on the contrary, intimted to
the distributors that the old distributorship agreenent
woul d have to be substituted by a new revi sed agreenent. The
appel l ant submitted that since the clauses of the standard
di stributorship agreement declared void by the Comm ssion
were not enforceable in law by the appellant, it did not
make any difference whether or not they were deleted from
the existing distributorship agreenment and in viewof the
fact that a new revised agreenent was being prepared which
woul d conply with the directions contained in the - Order, it
was not necessary, to effect any amendnents in the existing
di stributorship agreement. It seens that there was a hearing
before the Comm ssion on this issue as regards conpliance
with the directions contained in the Order and the draft of
the revised di stributorship agreenent prepared by the
appel | ant was consi dered and pursuant to the suggestion made
by the Comm ssion, the appellant agreed to anend two cl auses
inthe draft and the Commission by its Oder dated 7th
Decenmber, 1976 directed that the revised distributorship
agreenment should be filed by the appellant by 31st March,
1977.

Now, it appears that subsequent to the Oder of the
Conmi ssion dated 7th Decenmber, 1976 an inportant decision
was given by this Court in Tata Engi neering & Loconotive Co.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 38

Ltd., Bonbay v. The Registrar of the Restrictive Trade
Agreenent, New Delhi(') relating to the interpretation of
sone of the relevant provisions of the Act bearing on
restrictive trade practices. This decision was given in al
appeal preferred by Tata Engineering Loconotive Co. Ltd.
(herein- after referred to as the Telco against an order
made by the Conmi ssion in an enquiry under section 37 and it
reversed the view taken by the Conmission in severa
i mportant respects. Though this decision was given on 21st
January, 1977, it was not fully reported until March 1977
and on reading it, the appellant felt that the order of the
Conmi ssion dated 14th May, 1976 required reconsideration, as
it was
1052
contrary to the law laid down in this decision. The
appel | ant accordingly nade an application to the Comm ssion
on 31st March. 1977 where, besides asking for extension of
time for filing" a copy of the revised distributorship
agreenment ‘on the ground that the deal ers were spread out al
over Indi'a and it would take considerable time for execution
of the revised distributorship agreement by them the
appel l ant pointed out that it had not contested the enquiry
proceedi ngs under section 37 in the first instance because
the decision given by the Comm ssion in the Telco case was
directly applicable, but since that decision of the
Conmission was reversed by this Court in appeal, the
appel l ant was advised to nove a suitable application for
amendment and/or nodification of the Order dated 14th My,
1976 and that was also an additional reason why the tine for
filing the revised distributorship agreement should be
extended, so that the revised distributorship agreenent
could be in accordance with the directions, if any. which
m ght be gi ven by the Commi ssion on the pr oposed
application. The Commi ssion acceded to the request contained
inthis application and extended the time for filing the
revi sed distributorship agreement upto 4th June, 1977.

The appel | ant thereafter nade an application dated 30th
May, 1977 under section 13(2) of the Act read wth
Regul ation 85 for revocation, anmendnment or nodification of
the Order of the Conmission dated 14th My, 1976. The
appellant set out in this application various facts and
features relating to its trade of nmanufacture and sale of
Jeep nmotor vehicles and their spare parts and accessories
and enunerated a nunmber of grounds on which the order of the
Conmi ssion dated 14th May, 1976 deserved ~to be revised,
revoked, anended or otherw se nodified. The application was
opposed by the Registrar by filing a reply dated. 17th
August, 1977. The parties were thereafter heard by the
Conmi ssion on 26th August, 1977 and pursuant to the
directions given by the Commission. affidavits of docunents
were filed and evidence was recorded on both sides. It
appears that in the course of the evidence the appellant
cane to know that in Novenber 1977 Hi ndustan Mtors Ltd. had
introduced in the 6 market diesel trekker which was clearly
a conpeting vehicle and the appellant thereupon applied to
the Conmmission on 30th January. 1978 for anendrment of the
application by adding a plea that the fact that since
Novenber 1977 Hi ndustan Mtor Ltd. had started manufacturing
and selling diesel trekker which was a highly conpetitive
product was anot her nmateri al change in the relevant
circunstances which justified the revocation, anendnent or
nodification of the Oder dated 14th My, 1976. This
application for amendnent was opposed by the Registrar on
the ground that it was made at a very
1053
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| ate stage of the proceeding. The Conmi ssion did not pass
any order on this application for anendnent and kept it
pendi ng and proceeded to di spose of the main application by
an Order dated 28th February, 1978 by which it rejected the
mai n application wth costs and added a short order On the
same day stating that in view of the order on the nmain
application, there would be no order on the application for
anmendnment. The appellant thereupon preferred the present
appeal in this Court wunder section 55 challenging the
validity of the order nade by the Conmm ssion rejecting the
application of the appellant.

Before we set out the rival contentions of the parties
in the appeal, it would be convenient at this state to refer
to the relevant provisions. of the Act and the Regul ati ons.
Section 2 is the definition section and clause (u) of this
section defines ’'trade practice’ to nean "any practice
relating to the carrying on of any trade, and includes-(i)
anyt hing done by any  person which controls or affects the
price charged by, or the nethod of trading of, any trader or
any class of traders (ii) a single or isolated action of any
person in relation to any trade". ’'Restrictive trade
practice’ is defiled in section 2, clause (0) to nmean "a
grade practice which has,” or nmay have, the effect of
preventing distorting or restricting, conpetition in any
manner and in particular,-(i) which tends to obstruct the
flow of capital or resources into the stream of production
or (ii) which tends to bring about manipulation of prices,
or conditions of delivery or to affect the flow of supplies
in. the market relating to goods or services in such nmanner
as to i mpose on the consunmers wunjustified costs or
restrictions."” Section 5, subsection (1) provides for the
establishment of the Commission whichis to consist of a
Chai rman and not |ess than two and not nore than ei ght other
menbers to be appointed by the Central Governnent and sub-
section (2) of section 5 |lays down that the Chairman shal
be a person who is or has been or is qualified to be a judge
of the Suprene Court or of a High Court. It is obvious from
these two sub-sections of section 5 that the Legislature
clearly contenplated that the Conmission nust have a
Chai rman who would provide the judicial elenent and there
must be at least two other nmenbers who would provide
expertise in subjects like econom cs, —law, conmerce.
accountancy, industry, public affairs or admnistration. so
that there could be a really high-powered expert comi ssion
conpetent and adequate to deal with the various problens
which cone before it. It, however, appears that the Centra
Covernment paid scant regard to this’ I'egi sl ative
requi rement and though the office of Chairman fell vacant as
far back as 9th August, 1976, it failed to make appointnment
of Chairman until
1054
24t h February, 1978. O the two other nmenbers 'of the
Conmi ssion one had already resigned earlier and his vacancy
was also not filled wth the result that the Comission
continued with only one nenber for a period of about 18
nmonths. This was a nost unfortunate state of affairs, for it
betrayed total |ack of concern for the proper constitution
and functioning of the Comrission and conplete neglect of
its statutory obligation by the Central Governnent. W fai
to see any reason why the Central Governnment could not make
the necessary appointnments and properly constitute the
Conmi ssion in accordance with the requirenents of the Act.
It is difficult to believe that legal and judicial talent in
the country had becone so inpoverished that the Centra
CGovernment could not find a suitable personto fill the
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vacancy of Chairman for a year and a half. Moreover it nust
be renenbered that the appointnents, after all, have to be

made from whatever legal and judicial talent is available
and the situationis not going to inprove by waiting for a
year or two: a new star is not going to appear in the | ega
firmament within such a short tine and the appointnents
cannot be held up indefinitely. Indeed, it 1is highly
undesirable that inportant quasi-judicial or administrative
posts should remain vacant for |ong periods of tine, because
apart from inpairing the efficiency of the functioning of
the statutory authority of the adm nistration. inexplicable
delay may shake the confidence of the public in the
integrity of the appointnents when made. Turning back to the
provisions of the Act, we find that section 10(a) (iii)
enpowers the Commission to ‘inquire into any restrictive
trade practice upon - an application mde to it by the
Regi strar. The powers of the Commission while holding an
enqui ry under the Act are enunmerated in section 12 and
section 13, sub-section (2) provides that "any order made by
the Conmmi'ssion nay be anended or revoked at any tine in the
manner in- which it was nade". Then follow sections 14 to 19

which deal inter alia wth the procedure to be foll owed by
the Conmission. W are not concerned with Sections 20 to 32
whi ch occur in Chapters - I1l and 1V because they deal wth

topics other than/restrictive trade practices. Chapter V
relates to registration of agreenents rel ating to
restrictive trade practices and it consists of sections 33
to 36 of which only sections 33 and 35 are naterial. Sub-
section (1) of section 33 provides that any agreenent
relating to a restrictive trade practice falling within one
or nore of the categories specified there shall be subject
to registration in accordance wth the provisions of Ch. V
and proceeds to enunerate the categories of restrictive
trade practices covered by that provision and section 35
lays down the time within which an agreement falling within
section 33, sub-section (1) shall be registered and the
procedure to be followed for effectuating such registration
Sections 37

1055

and 38 are the next inportant sections-and they occur in Ch.
V headed A "control of certain restrictive trade practices”.
Sub-section (1) of section 37 provides that "the Comm ssion
may inquire into any restrictive trade practice, whether the
agreenment, if any, relating thereto has been registered
under section 35 or not, which may cone before it for
inquiry and, if after such inquiry it is of opinion-that the
practice is prejudicial to the public interest, the
Conmi ssion may, by order, direct that-(a) the practice shal
be discontinued or shall not be repeated, (b) the agreenent
relating there to shall be wvoid in respect ~of/ such
restrictive trade practice or shall stand nodified in
respect thereof in such manner as may be specified in the
order". Section 38, sub-section (1) enacts that for the
pur poses of any proceedings before the Comm ssion under
section 37, a restrictive trade practice shall be deenmed to
be prejudicial to the public interest unless the Conmi ssion
is satisfied of any one or nore of the circunstances set out
in that subsection and is further satisfied, after bal ancing
the conpeting considerations, that the restriction is not
unr easonabl e. These circunstances specified in sub-section
(1) of section 38 render a trade practice perm ssible even
though it is restrictive and provide what have been
pi cturesquely described in the English | aw as "gateways" out
of the prohibition of restrictive trade practices. Section
55 is the next relevant section and it provides that any
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person aggri eved by any order made by the Central Governnent
under Ch. IIl or Ch. IV or as the case nay be, of the
Comm ssion under section 13 or section 37 may, wthin 60
days from the date of the order, prefer an appeal to the
Supreme Court on "one or nmore of the grounds specified in
section 100 of the Code of Civil Procedure 1908". This is
the section under which the present appeal has been
preferred by the appellant. The last section to which we
must refer is section 66 which confers power on the
Commi ssion to nmake Regul ations for the efficient performance
of its functions under the Act. The Commi ssion has, in
exercise of the power conferred by this section, nmade the
Regul ati ons of which three arc material. nanely, Regul ations

65, 67 and 85. These Regulations, in so far as naterial
read as foll ows
"Section 65: APPEARANCE OF PARTIES : Every

respondent who wi shes to be heard in the proceedings
shall. within 14 days of the service upon himof the
copy of the notice of enquiry, enter an appearance in
the office of the Commission by delivering to the
Secretary six copies of a nenorandum stating that the
respondent wi shes to be heard in the proceedi ngs and
cont ai ni ng the nane of his advocate having an office in
Del hi or New Delhi~ and duly authorised to accept
service of processes and the Secretary
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shall send one copy of the menpbrandumto the Registrar
in case where proceedings are initiated under sub-
clause (iii) of clause (a) of section 10, and in al
ot her cases to the Director of Investigation."

"Section 67: REPLY TO THE NOTICE: Every
respondent who has entered an appearance shall within
four weeks of his entering appearance deliver to the
Secretary a reply to the notice (5 copies) which shal
i ncl ude: -

(a) particulars of —each of the provisions of
section 38 of Act on which he intends to rely; 'and
(b) particulars of the facts and matters all eged
by himto entitle himto rely on such provisions."
"Section 85: AMENDMENT OR REVOCATION OF ORDER
ETC.: An application under sub-section (2) of section
13 of the Act for anendment-or revocation of any order
made by the Comm ssion in any proceedings shall be
supported by evidence on affidavit of the materia
change in the relevant circunstances or any other fact
or circunmstances on which the applicant relies. Unless
the Comm ssion otherwi se directs noti ce of t he
application together wth copies of the affidavits in
support thereof, shall be served on every party who
appeared at the hearing of the previous proceedi ngs and
every such party shall be entitled to be heard on the
application and the provisions of section 114 and Order
XLVI'1 of the Code of Civil Procedure, '908 (5 of 1908),
shall as far as may, be applied to these proceedings."
It is against the background of these provisions of the
Act and the Regulations that we have to deternmine the
question arising for consideration in the appeal
The contention of the appellant in support of the
appeal was that the Order dated 14th May, 1976 suffered from
various infirmties and was liable to be revoked or in any
event nodified under section 13(2) of the Act. It was said
that the application of the Registrar on which the O der
dated 14th My, 1976 was made did not set out any facts or
features showing how the trade practices referred to in the
application were restrictive of conpetition so as to
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constitute restrictive trade practices and nerely contained
a bald recital of the inpugned clause and nechanica

reproduction of the | anguage of the rel evant

1057

sections without anything mnore. The application of the
Regi strar was thus not in accordance with the [aw | aid down
in the decision of this Court in the Telco case and no order
could be made upon it by the Conmission. It was al so urged
that there was no material placed before the Conmi ssion by
the Registrar on the basis of which the Commission could
possibly come to the conclusion that the trade practices
referred to in the application were restrictive trade
practices. Even if the Conmi ssion  was justified in
proceedi ng exparte against the appellant, the highest that
could be assunmed in favour of the Registrar was that the
facts set out in - the -application and the supporting
affidavit of the Assistant Registrar would be deened to be
adm tted, but, —apart from the inpugned clauses, no other
facts were set out either in the application or in the
af fidavit of the Assistant Regi strar and there was
accordi ngly no~ evidence on which the order dated 14th My,

1976 could be nmade by the Commission. It was al so contended
that the Oder dated 14th May, 1976 did not set out any
facts peculiar to the trade of the appellant or the
conditions before /and after the inposition of the restraint
or the actual or probable effect of the restraint nor did it
indicate as to how the trade practices referred to in the
i mpugned cl auses constituted restrictive trade practices; it
was a non-speaking order which-did not give any reasons at
all for holding that the trade practices conpl ained of were
restrictive trade practices and hence it was vitiated by a
legal infirmty. The appellant further urged that the O der
dated 14th My, 1976 was a continuing order as it required
the appellant not nerely to cease but also to desist from
the restrictive trade practices set out in the order and it
was, therefore, required to be continually justifiable and
since the facts and features of ( the trade set out in the
application of the appellant «clearly established that the
trade practices referred to in the inpugned clauses did not
constitute restrictive trade practices, the Order dated 14th
May, 1976 was not justified and in any event could not be
continued and it was accordingly liable to be revoked or
anended under section 13(2). It was submitted that in any
event the Oder dated 14th May, | 976 was contrary tothe
| aw declared by this Court in the Telco case and since the
decision in the Telco case was a fact or circunstance
subsequent to the nmaking of the Oder, it justified the
i nvocation of the power under section 13(2) for! revoking or
nodi fying the Oder. Lastly, it was contended that in any
view of the matter there was a material change in the
rel evant circunstances subsequent to the naking of ‘the O der
dated 14th My, 1976 in that Hindustan Mdtor Ltd. started
manuf acturi ng and marketing conpeting utility vehicles since
June 1976 and this was sufficient to warrant reconsideration
of the Order under section 13 (2) . The respondents raised a
prelimnary
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obj ection against the maintainability of the appeal on the
ground that under section 55 read with the newy substituted
section 100 of the Code of Civil Procedure, 1908, an appea

could lie to this Court only on a substantial question of
| aw and since the contentions raised on behalf of the
appel l ant did not raise any substantial question of law, the
appeal was not naintai nable. The respondents al so urged that
on a proper construction of section 13(2) read wth
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Regul ation 85, the Comm ssion could revoke or anend the
Order dated 14th May, 1976 only if there was a nmmteria
change in the rel evant circumnmstances since the making of the
Order or any of the grounds specified in Order XM | rule 1
of the Code of Civil Procedure, 1908 was available to

the appellant. The second and third grounds specified in

Order XLVI1, rule 1 obviously did not exist in the present
case and the claim of the appellant for exercise of the
power under section 13(2) could, if at all, rest only on the

first ground, nanely error of law apparent on the face of
the record. But, said the respondents, there was no error of
| aw apparent on the face of the record so far as the Order
dated 14th My, 1976 was concerned, nor was there any
material change in the relevant circunstances subsequent to
the making of the order and hence section 13(2) was not
attracted. The respondents contended that what the appell ant
was seeking to achieve by the application under section
13(2) was reconsideration of the Order dated 14th My, 1976
which was clearly inpermssible, since section 13(2)

could " not-be used as a substitute, for section 55 and that
too, without -the restrictive condition of that section. It
was al so urged on behalf of ~ the respondents that, in any
event the appellant was precluded from chall enging the O der
dated 14th My, 1976 by an application under Section 13(2)
by reason of its /subsequent conduct in acquiescing in the
Order and unconditionally accepting the sane. The appel | ant
clearly waived the defects or infirmties if any in the
Order dated 14th May, 1976 and was precluded fromraising
any contention against the validity of that  Oder. The
respondents disputed validity of the contentions raised on
behal f of the appellant and urged that in any event even if
any of these defects or infirmties were present, they did
not render the Order void as being without jurisdiction and
hence the wvalidity of the Oder could not be challenged in
the collateral proceedi ngs - under section 13(2). The
respondents also contended that in any view of the matter
the Order dated 14th May, 1976 was justified inasmuch as the
trade practices conpl ai ned of by the Registrar were

restrictive trade practi ces. These wer e t he riva
contentions
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urged on behalf of the parties and we shall now proceed to
exam ne

The first question that arises for consideration inthe
prelimnary objection of the respondents is as to what is
the true scope and admit of an appeal under section 55. That
section provides inter alia that any person aggrieved by an
order made by the Comm ssion under section 13 may prefer an
appeal to this Court on "one or nore of +the grounds
specified in section 100 of the Code of Cvil Procedure,
1908". Now at the date when section 55 was enacted, nanely,
27t h Decenber, 1969, being the date of coming into force of
the Act, section 100 of the Code of GCivil Procedure
specified three grounds on which a second appeal coul d be
brought to the H gh Court and one of these grounds was that
the decision appealed against was contrary to law. It was
sufficient under section 100 as it stood then that there
should be a question of Jlaw in order to attract the
jurisdiction of the Hgh Court in second appeal and,
therefore, if the reference in section 55 were to the
grounds set out in the then existing section 100, there can
be no doubt that an appeal would |lie to this Court under
section 55 on a question of law But subsequent to the
enactment of section 55 section 100 of the Code of Civi
Procedure was substituted by a new section by section 37 of
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the Code of CGvil Procedure (Anmendnent) Act, 1976 with
effect from 1st February, 1977 and the new section 100
provided that a second appeal shall I|ie to the H gh Court
only if the High Court is satisfied that the case involves a
substantial question of law. The three grounds on which a
second appeal could lie wunder the forner section 100 were
abrogated and in their place only one ground was substituted
which was a highly stringent ground, nanely, that there
shoul d be a substantial question of law. This was the new
section 100 which was in force on the date when the present
appeal was preferred by the appellant and the argunment of
the respondents was that the maintainability of the appea
was, therefore, required to be judged by reference to the
ground specified in the new section 100 and the appeal could
be entertained only if- there was a substantial question of
aw. The respondents |eaned heavily on section 8(1) of the
General C auses Act, 1897 whi ch provides:
"8(1) Where this Act, or any Central Act or
Regul'ati on made after the commencenent of this Act,
repeals and re-enacts, with or without nodification
any provision of a forner enactment, then references in
any other enactnent or in any instrunent to the
provi sion so repeal ed shall, un-
1060

less a different intention appears, be construed as

references to the provision so re-enacted.”
and contended that the substitution of the new section 100
amounted to repeal and re-enactnent of the fornmer section
100 and, therefore, on an application of the rule of
interpretation enacted in section 8(1), the reference in
section 55 to section 100 nust be construed as reference to
the new section 100 and the appeal could be naintained only
on the ground specified in the new section 100, that is, on
a substantial question of law W do not think this
contention is well founded. It ignores the distinction
between a mere reference to or citation of one statute in
another and an incorporation which in effect neans bodily
lefting a provision of one enactnent and naking it ‘a part of
another. Were there is mere reference to or citation of one
enactnment in another without incorporation, section 8(1)
applies and the repeal and re-enactrment of the  provision
referred to or cited has the effect set out in that section
and the reference to the provision repealed is required to
be construed as reference to the provision as re-enacted.
Such was the case in the Collector of Custons, Mdras v.
Nat hel | a Sanpathu Chetty & Anr. and the New Central Jute
MIlls Co. Ltd. v. The Assistant Collector of Central Excise,
Al l ahabad & O's. But where a provision of one statute is
incorporated in another, the repeal or anmendnment of the
former does not affect the latter. The effect of
incorporation is as if the provision were witten out in the
i ncorporating statute and were a part of it. Legislation by
i ncorporation is a common | egislative device enpl oyed by the
| egi sl ature, where the legislature for convenience  of
drafting incorporates provisions froman existing statute by
reference to that statute instead of setting out for itself
at length the provisions which it desires to adopt. Once the
i ncorporation is made, the provision incorporated becones an
integral part of the statute in which it is transposed and
thereafter there is no need to refer to the statute from
which the incorporation is nade and any subsequent anmendnent
nmade in it has no effect on the incorporating statute. Lord
Esher, MR, while dealing with legislation in incorporation
inln re. Wod's Estate (1886) 31 Ch.D. 607 pointed out at
page 615:
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"If a subsequent Act brings into itself by
reference sone of the clauses of a former Act, the
| egal effect of that, as has often been held, is to
wite those sections into the new Act.

1061
just as if they had been actually witten in it with
the pen, or printed init, and, the nonent you have
those clauses in the later Act, you have no occasion to
refer to the forner Act at all."

Lord Justice Brett, also observed to the sane effect in

Clark v. Bradlaugh (1881) 8 QB.D. 63 at 69

Y there is a rule of construction that, where
a statute is incorporated by reference into a second
statute, the repeal of the first statute by a third
statute does no affect the second."”

This was the rule applied by the Judicial Conmittee of the
Privy Council in Secretary of State for India in Council v.
Hi ndustan Cooperative  Insurance Society Ltd. The Judicia
Conmittee pointed out in this case that the provisions of
the Land ' Acqui sition Act, 1894 having been incorporated in
the Cal cutta Inprovenent Trust ~Act, 1911 and becone an
integral part of it, the subsequent anendnent of the Land
Acqui sition Act, 1894 by the addition of sub-section (2) in
section 26 had no ‘effect on the Calcutta Land | nprovenent
Trust Act, 1911 and could not be read into it. Sir George
Lowndes delivering the opinion of the  Judicial Committee
observed at page 267

“In this country it 1is accepted that where a
statute is incorporated by reference into a second
statute, the repeal of the first statute does not
affect the second: see the cases collectedin Craies on
Statute Law, 3rd edn. pp. 349, 350.

X X X X

X X X The i ndependent exi stence of the
two Acts is, therefore, recognized; despite the death
of the parent Act, its offspring survives in the
i ncorporating Act. X X X

It seens to be no less logical to hold that where
certain provisions from an existing Act  have been
incorporated into a subsequent Act, no addition to the
former Act, which is not expressly nade applicable to
t he subsequent Act, can be deenmed to be incorporated in
it, at all events if it is possible for the subsequent
Act to function effectually wi thout the addition."

So also in Ramswarup v. Miunshi & Os., it-was held by this
Court that since the definition of "agricultural 1and in
the Punjab Alienation of Land Act, 1900 was bodily
i ncorporated in the Punjab
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Pre-enption Act, 1913, the repeal of the forner Act had no
effect on the continued operation of the latter. Rajagopal a
Ayyangar, J., speaking for the Court observed at pages 868-
869 of the Report:

"Where the provisions of an Act are incorporated
by reference in a later Act the repeal of the earlier
Act has, in general, no effect upon the construction or
effect of the Act in which its provisions have been
i ncor por at ed.

X X X X

In the circunmstances, therefore, the repeal of the
Punjab Alienation of Land Act of 1900 has no effect on
the continued operation of the Pre-enption Act and the
expression "agricultural land” in the latter Act has to
be read as if the definition in the Alienation of Land
Act had been bodily transposed into it."
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The decision of this Court in Bolani Oes Ltd. v. State of
Oissa also proceeded on the same principle. There the
guestion arose in regard to the interpretation of section
2(c) of the Bihar and Oissa Mdttor Vehicles Taxation Act,
1930 (hereinafter referred to as the Taxation Act). This
section when enacted adopted the definition of ' notor
vehicle' contained in section 2(18) of the Mtor Vehicles
Act, 1939. Subsequently, section 2(18) was anended by Act
100 of 1956 but no correspondi ng anendnent was nade in the
definition contained in section 2(c) O the Taxation Act.
The argunent advanced before the Court was that the
definition in section 2(c) of the Taxation Act was not a
definition by i ncorporation but only a definition by
reference and the neaning of 'notor vehicle in section 2(c)
must, therefore, be taken to be the same as defined from
time to tine in section 2(18) of the Mtor Vehicles Act,
1939. This argunent was  negatived by the Court and it was
held that this was a case of incorporation and not reference
and the definitionin section 2 (18) of the Mdtor Vehicles
Act, 1939 as then existing was incorporation in section 2(c)
of the Taxation Act and neither repeal of the Mtor Vehicles
Act, 1939 nor any anmendnent in it wuld affect the
definition of ’'notor vehicle’ in section 2(c) of the
Taxation Act. It is, therefore, clear that if there is nere
reference to a provision of one statute in another w thout
i ncorporation, then, “unless a different intention clearly
appears, section 8(1) would apply andthe reference woul d be
construed as a reference to the provision as nmay be in force
fromtime to tine inthe forner statute. But if a provision
of one statute is incorporatedin another, any subsequent
amendnment in the former
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statute or even its total repeal would not effect the
provision as incorporated in the latter statute. The
guestion is to which category the present case bel ongs.

We have no doubt that section 55 is all instance of
| egi sl ation by i ncorporation. and not | egislation by
reference. Section 55 provides for an appeal to this Court
on "one or nore or the grounds specified in section 100". It
is obvious that the legislature did not want to confer an
unlimted right of appeal, but wanted to restrict it and

turning to section 100, it found that the grounds there set
out were appropriate for restricting the right of appeal and
hence it incorporated then in Section 55. The right  of
appeal was clearly intended to be linmted to the grounds set
out in the existing section 100. Those were the  grounds
which were before the Legislature and to which the
Legi sl ature could have applied its mnd and it is reasonable
to assune that it was with reference to those specific and
known grounds that the legislature intended to restrict the
right of appeal. The Legislature could never have-intended
tolimt the right of appeal to any ground or grounds which
mght from time to tine find place in section 100 wt hout
knowi ng what those grounds were. The grounds specified in
section 100 m ght be changed fromtinme to tinme having regard
tothe legislative policy relating to second appeals and it
is difficult to see any valid reason why the Legislature
shoul d have thought it necessary that these changes shoul d
also be reflected in section 55 which deals with the right
of appeal in a totally different context. W fail to
appreci ate what relevance the legislative policy in regard
to second appeals has to the right of appeal under section
55 so that section 55 should be inseparably |inked or yoked
to section 100 and whatever changes take place in section
100 rmust be automatically read into section 55. It nust be
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remenbered that the Act is a self-contained Code dealing
with nonopolies and restrictive trade practices and it is
not possible to believe that the Legislature could have nade
the right of appeal wunder such a code dependent on the
vi cissitudes through which a section in another statute
m ght pass fromtime to tine. The scope and anbit of the
appeal could not have been intended to fluctuate or vary
with every change in the grounds set out in section 100.
Apart from the absence of any rational justification for
doi ng so, such an indissolubleing of section 55 with section
100 could conceivably lead to a rather absurd and starting
result. Take for exanple a situation where section 100 mi ght
be repeal ed altogether by the Legislature a situation which

cannot be regarded as whol |'y unt hi nkabl e. It t he
construction contended for on behalf of the respondents were
accept ed.
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section 55 would in -such a case be reduced to futility and
the right of appeal would be wholly gone, because then there
woul d be no-grounds on whi ch-an appeal could lie. Could such
a consequence ever have been cont enpl at ed by t he
Legi sl ature? The Legislature clearly intended that there
shoul d be a right of “appeal, though on linmted grounds, and
it would be absurd to place on the | anguage of section 55 an
interpretation which mght, in a given situation, result in
deni al of the right of appeal altogether and thus defeat the
pl ai n obj ect and purpose of the section.” W nust, therefore,
hold that on a proper interpretation the grounds specified
inthe then existing section 100 were incorporated in
section 55 and the substitution of the new'section 100 did
not affect or restrict the grounds as incorporated and since
the present appeal admttedly raises questions of law, it is
clearly maintai nabl e under section 55 W nmay point out that
even if the right of appeal under section 55 were restricted
to the ground specified in the new section 100, the present
appeal would still be nmaintainable, since it involves a
substantial question of law relating to the interpretation
of section 13(2). What should be the test for determn ning
whet her a question of |aw raised in an appeal is substantia
has been laid down by this Court in Sir Chunilal V. Mhta
and Sons Ltd. v. The Century Spi nning and Manufacturing Co.
Ltd. and it has been held that the proper test would be
whet her the "question of law is of general public inportance
or whether it directly or substantially affects the rights
of the parties, and if so, whether it 1is either an open
guestion in the sense that it is not finally settled by this
Court or by the Privy Council or by the Federal Court or is
not free from difficulty or calls for discussion of
alternative views". The question of interpretation of
section 13(2) which arises in the present appeal, directly
and substantially affects the rights of the parties and it
is an open question in the sense that it is not finally
settled by this Court and it 1is, therefore, clearly a
substantial question of law within the nmeaning of this test.
We nust, therefore, reject the prelimnary objection raised
on behalf of the respondents against the nmaintainability of
the present appeal

That takes us to a consideration of the nerits of the
appeal and the first question that arises on the nerits is
as to the true scope and nmagnitude of the curial power
conferred on the Conmm ssion wunder section 13(2). That
section provides that "any order nmade by the Comm ssion may
be amended or revoked at any time in the manner in which it
was made". The words "in the manner in which it was nade"
nmerely indicate the procedure to be followed by the
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Comm ssi on
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in anending or revoking an order. They have no bearing on
the content of the power granted under section 13(2) or on
its scope and anmbit. That has to be deternmined on an
interpretation of section 13(2) in the light of the context
or setting in which it occurs and having regard to the
obj ect and purpose of its enactnent. Now, one thing is clear
that the power conferred under section 13(2) is a corrective
or rectificatory power and it is conferred in terns of
wi dest amplitude. There are no fetters placed by the
Legislature to inhibit the width and anplitude of the power
and in this respect it is unlike section 22 of the English
Restrictive Trade Practices Act, 1956 which [imts the power
of the Court under that section to discharge a previous
order made by it by providing in ternms clear and explicit
that leave to nmke an application for discharging the
previous order _shall not be granted except on prima facie
evidence of nmmterial change in the relevant circunstances.
This provision is nmarkedly -absent in section 13(2) and not
express limtation is placed on the power conferred under
that section. It is left'to the discretion of the Comm ssion
whet her the power should be exercised in a given case and if
so, to what extent. But it nust be remenbered that this
di scretion being a/judicial or in any event a quasi judicia

di scretion, cannot be 'arbitrary, vague or fanciful’', it
nmust be guided by relevant considerations. It is not
possi ble to enunerate exhaustively, ~the various relevant
consi derati ons which may |egitimtely weigh wth the
Conmission in exercising its ~discretion, nor would it be
prudent or wi se to do so, since the teemng nmultiplicity of
circunstances and situations which may arise fromtine to
time in this kalisdozoopic world cannot be <cast in any
definite or rigid mould or be inprisoned in any straight
jacket formula. Every case of an application under section
13(2) would have to be decided on its own distinctive facts
and the Conmi ssion would have to find whether it is a proper
case in which, having regard to the rel evant consideration

the order namde by it should be anended or revoked. The fact
that an appeal lies against the order under section 55 but
has not been preferred, would be no ground for refusing to
exerci se the power under section 13(2). The power conferred
on the Comm ssion under section 13(2) is an independent
power which has nothing to do with the appellate power under
section 55. It is not correct to say that the power under
section 13(2) cannot be exercised to correct an order which
could have been set right in appeal under section 55. The
argunent of the respondents that, if such a viewis taken,
it would permt section 13(2) to be used as a substitute for
section 55 and that too, without its restrictive condition
has no force and does not appeal to us. There is no question
of using section 13(2) as a substitute for section 55.
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Both are distinct and independent powers and one cannot be
read as subject to the other. The scope and applicability of
section 13(2) is not cut down by the provision for appea

under section 55. It is perhaps because the right of appea

given under section 55 is linited to a question of |aw that
a wide and unfettered power is conferred on the Comm ssion
to amend or revoke an order in appropriate cases. An order
under section 37 or for the matter of that, under any other
provision of the Act, is not an order mde in a nere
interparties proceeding having effect limted only to the
parties to the proceeding. Not only in its radiating
potencies, but also by its express terns, it affects other
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parties such as the whole network of distributors or dealers

who are not before the Conmmission. It also affects the
entire trade in the product including consuners, deal ers and
manuf acturers in the sane line. The provisions of the Act

are infected with public interest and considerations of
public interest perneate every proceeding under the Act.
Hence it is necessary to ensure that if, by reason of in
attitude or negligence of a party to the proceeding or on
account of any other reason, an erroneous order has been
made, it should be possible to correct it, lest it my,
i nstead of promoting conpetition, pr oduce an anti -
conpetitive effect or may turn out to be prejudicial to
public interest. It is also possible that there nmay be sone
fact or circunstance which may not have been brought to the
attention of the Conm ssion, though having a crucial bearing
on the deternination of theinquiry, and which, if taken
into account, may result-in a different order being nade, or
some fact | or circunstance may arise which my expose the
invalidity of ~the order or render it bad and in such cases
too, some provision has to be nmmde for correcting or
rectifying the order. So “also, there may be a nateria
change in the relevant  circunstances subsequent to the
maki ng of the order which nay affect the essential reasoning
on which the order is based and this too may necessitate a
reconsi deration of / the order. After all, an order under
section 37 is nmade /in a given constellation of economc
facts and circunstances and if that constellation undergoes
materi al chall enge, 'the order would have to be reviewed in
the light of the changed economic situation. No order under
section 37 can be imutable. It is by its very nature
transient or pro-tenpore and nust be liable to be altered or
revoked according as there is material change in the
rel evant econonmic facts and circunstances. It is obviously
for this reason that such a w de and unusual power is
conferred on the Conm ssion under section 13(2) to nmend or
revoke an order at any tinme. It is a curial power intended
to ensure that the Oder passed by the Conmission is and
continues to be in confirmty with the requirenments of the
Act and the trade practice condemmed by the order is really
and truly a restric-
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tive trade practice and it nmust, therefore, be construed in
a wde sense so as to effectuate to the object and purpose
of the grant of the power. But howsoever |arge nmay be the
anplitude of this power, it nust be pointed out that it
cannot be construed to be so wide as to permt rehearing on
the sane material without anything nore, wth a view to
sowing that the order is wong on facts. This is the only
[imtation we would read in section 13(2). Qutside of that,
the power of the Conmmissionis large and anple and the
Conmi ssion may, in the exercise of such power, “anend or
revoke an order in an appropriate case.

The respondents relied strongly on Regul ation 85 but we
fail to see how that Regul ation assists the respondents in
limting the w dth and anplitude of the power under section
13(2). Regulation 85 does not say that an application under
section 13(2) shall be entertained only on certain specific
grounds. It is true that it is open to a statutory authority
to lay down broad paraneters for the exercise of the power
conferred upon it, so long as those paraneters are not based
on arbitrary or irrational considerations and do not exclude
al toget her scope for exercise of residuary discretion in
exceptional cases. But we do not think that even broad
paranmeters for exercise of the power under section 13(2) are
laid down in Regulation 85. That Regulation is in two parts.
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The first part provides that an application under section
13(2) "shall be supported by evidence on affidavit of the
material change in the relevant circunstances or any other
fact or circunstances on which the applicant relies." This
is a procedural provision which prescribes that if the
applicant relies on any material change in the relevant
circunstances or 011 any other facts or circunstances in
support of the application, he nust produce the necessary
evidence in proof of the sane by affidavits. This provision
nerely lays down a rule of procedure and it has nothing to
do with the grounds on which an application under section
13(2) may be maintained and it is difficult to see how it
can be pressed into service on behalf of the respondents.
The second part states that unless the Commi ssion otherw se
directs "notice of the application together w th copies of
the affidavits in support  thereof shall be served on every
party who appeared at the . hearing of the previous
proceedi ngs and every such party shall be entitled to be
heard on 'the application and the provisions of section 114
and Order. XLVI| rule 1 of the Code of Civil Procedure, 1908
shall as far as nmay, be applied to these proceedings". This
part first deals with the question as to which parties shal
be served wth the notice of the application and who shal
be entitled to appear at the hearing of the application
This is purely
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procedural in nature and does not _throw any |[|ight on the
i ssue before us. But 'this part then proceeds to add that the
provi sions of section 114 and O der XLVII rule 1 shall, as

far as may, be applied to the proceedings in the
application. Can this provision be read to nean that an
application under section 13(2) can be nmintained only on
the grounds set out in section 114 and Order XLVII, rule 1?
The answer must obviously be in the negative. The words "as
far as may" occurring in_this provision are very
significant. They indicate that the provisions of section
114 and Oder XLVIlI, rule 1 are to be invoked only to the
extent they are applicable and if, in a given case. they are
not applicable, they may be ignored but that does not mnean
that the power conferred under section 13(2) would not be
exercisable in such a case. The reference to the provisions
of section 114 and Oder XLVII, rule 1 does not limt the
grounds on which an application may be nmade under section
13(2). In fact, the respondents thensel ves conceded that the
grounds set out in section 114 and Order XLVII, rule 1 were
not the only grounds available in an application under
section 13(2) and that the application could be maintained
on other grounds such as material change in  the rel evant
circunstances. It is, therefore, clear to our nmind that even
if a case does not fall within section 114 and Order XLVII,
rule 1, the Conmi ssion would have power, in an appropriate
case, to anend or revoke an order made by it. [If, for
exanple, a strong case is nade out showing that an order
made under section 37 is plainly erroneous in |aw or that
sone vital fact or feature which would tilt the decision the
other way has escaped the attention of the Commission in
maki ng the order or that the appellant was prevented by
sufficient cause from appearing at the hearing of the
inquiry resulting in the order being passed exparte, the
Conmi ssion would be entitled to interfere in the exercise of
its power wunder section 13(2). These exanples given by us
are nerely illustrative and they serve to show that
Regul ation 85 does not in any manner limt the power under
section 13(2).

Bef ore we proceed to consi der whether any case has been
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made out by the appellant for the exercise of the power
under section 13(2), we may briefly dispose of the
contention of the respondents based on acquiescence and
estoppel. The argument of the respondents was that the
appel l ant, by his subsequent conduct, acquiesced in the
maki ng of the Order dated 14th My, 1976 and was, in any
event, estopped from challenging the sane. W find it
difficult to appreciate this argunent. W do not see
anything in the conduct of the appellant which would anount
to acqui escence or raise any estoppel against it. It is
obvious that the appellant did not wish to be heard in the
proceedi ng before
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t he Commi ssi on because the decision of the Conmission in the
Telco case held the field at that tine and it was directly
agai nst the appellant. Qtherwi se, there is no reason why the
appel l ant should not have entered an appearance under
Regul ation 65 and filed a proper reply as provided in
Regul ation 67 and appeared at the hearing of the inquiry to
oppose the —application of the Registrar. The appellant did
nmake its —submissions in witing by its letter dated 3rd
February, 1976, but since the appellant did not enter an
appearance as required by Regulation 65, it was precluded
fromfiling a reply under Regulation 67 and the Comn ssion
was legally justified in refusing to | ook at the subm ssions
contained in the letter of the appellant, though we my
observe that it would have been nore consonant with justice
if the Conmission had, instead of adopting a technical and
| egalistic approach,  considered the submissions of the
appel l ant before neking the Order dated 14th May, '976. Be
that as it may, the Conmission declined to -consider he
submi ssi ons of the appellant and proceeded to nake the order
dated 14th May, 1976 exparte in the absence of the
appel l ant. Now, once the order dated 14th May, 1976 was
made, it was the bounden duty of the appellant to obey it,
until it mght be set aside in an appropriate proceedi ng.
the appellant, therefore, stated( preparing a draft of the
revised distributorship agreement in conformty ‘with the
terns of the Oder dated 14th My, 1976 and  since the
preparation of the draft was |ikely to take sonme tinme, the
appel l ant applied for extension of time which was granted
upto 31st March, 1977. However, before the extended date was
due to expiry, this Court reversed the decision of The
Commi ssion in the Tel co case and as soon as this new fact or
circunstance cane to its know edge, the .appellant made an
application dated 31st March, 1977 stating that in view of
the decision given by this Court in the Telco case, the
applicant was advised to npbve a suitable application for
anmendnment and/or nodification of the Oder dated 14th My,
1976 and the time for filing the revised distributorship
agreenment should, therefore, be further extended and on this
application, the Conmi ssion granted further extension of
time upto 4th June, 1977. It is difficult to see how any
acqui escence or estoppel <could be spelt out from this
conduct of the appellant. It is true that the appellant did
not prefer an appeal against the Order dated 14th May, 1976,
but he application under section 13(2) being an alternative
and perhaps a nore effective renedy available to it, the
failure of the appellant to prefer an appeal can not be
construed as acqui escence on its part. The appellant
undoubtedly asked for extension of time fromthe Conmi ssion
for the purpose of inplenenting the Order dated 14th May, H
1976 but that also cannot ampunt to acqui escence, because
until the decision of the Conmission in the Telco case was
reversed in appea
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by this Court, the appellant had no reason to believe that
the Order dated 14th May, 1976 was erroneous and as soon as
the appellant cane to know about the decision of this Court
reversing the viewtaken by the Comm ssion, the appellant
i medi ately pointed out to the Commission that it was noving
an application for amendnent or revocation of the Oder
dated 14th My, 1976 under section 13(2). The appellant did
not at any tinme accept the Oder dated 14th My, 1976
knowing that it was erroneous and it is elenmentary that
there can be no acqui escence w thout know edge of the right
to repudiate or challenge. Mreover, it may be noted that
the appellant did not, ‘right upto the tinme it nmde the
application under section 13(2), inplenent the O der dated
14th May, 1976 by entering into revised distributorship
agreement with the distributors. There was, therefore, no
acqui escence on the part of the appellant so far as the
Order dated 14th May, 1976 is concerned. Nor could there be
any estoppel against the appellant precluding it from
chal | engi'ngthe Order by an application under section 13(2),
for estoppel can arise only if a party to a proceedi ng has
altered his position on thefaith of a representation or
prom se nade by another and here there is nothing to show
that the Registrar had altered his position on the basis of
the application for extension of time nade by the appellant.
Both the contentions, one based on acquiescence and the
ot her on estoppel, nmust, therefore, be rejected.

That takes wus straight to the -consideration of the
qguestion whet her the appellant has nade out any case for the
exerci se of the power of the Conm ssion under section 13(2).
The first ground canvassed by the appellant was that the
application on which the Order dated 14th May, 1976 was made
was not in accordance with law inasmuch-as it did not set
out any facts or features which would show that the trade
practices conplained of by ‘the Registrar were restrictive
trade practices. Now, it is true, as laid down by this Court
in the Telco case, that an application by the Registrar
under section 10(a) (iii) "nmust contain facts which, in the
Regi strar’s opinion, constitute restrictive trade practice"”
and it is not sufficient to make "nmere references to cl auses
of the agreenent and bald allegations that the clauses
constitute restrictive trade practice". The-application nust
set out facts or features "to show or establish asto how
the all eged clauses constitute restrictive trade practice in
the context of facts". The application of the Registrar in
the present case was, therefore, clearly contrary to the | aw
laid down by this Court in the Telco case. but on that
account alone it cannot be said that the Order dated 14th
May, 1976 was vitiated by a legal infirmty. Even if the
application did
1071
not set out any facts or features showing how the ' trade
practices conplained of by the Registrar were restrictive
trade practices, the Registrar could still at the hearing of
the inquiry, in the absence of any denand for particulars
being nade by the appellant, produce nmaterial before the
Conmi ssion disclosing facts or features which would go to
establish the restrictive nature of the trade practices com
pl ai ned of by himand if the Registrar did so, the defect in
the application would not be of nuch consequence. But
unfortunately in the present case the only material produced
by the Registrar was the affidavit of the Assistant
Regi strar which did nothing nore than just reproduce the
i mpugned cl auses of the distributorship agreenent and the
words of the relevant sections of the Act. There was no
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material at all produced by the Registrar before the
Conmi ssi on which would show how, having regard to the facts
or features of the trade of the appellant, the trade
practices set out in the offending clauses of the
di stributorship agreement were restrictive trade practices.
The Order dated 14th My, 1976 was, therefore, in the
subm ssi on of the appellant, based on no material at all and
was accordingly vitiated by an error of | aw. The
respondents, however, contended that it was not necessary to
produce any naterial before the Conmission in support of the
claimof the Registrar, because the trade practices referred
toin the offending clauses were per se restrictive trade
practices and in any event, even if any supporting nateria
was necessary, it was to be found in the adnission of the
appel | ant cont ai ned in its letter submitting t he
di stributorship agreement for registration under section 33.
We do not think there is any force in this contention of the
respondents and the Order dated 14th May, 1976 nust be held
to be bad on the ground that it was based on no material and
coul d not' possi bly have been nade by the Comi ssion

It is nowsettled law as a result of the decision of
this Court in the Tel co case that every trade practice which
isin restraint of trade is not necessarily a restrictive
trade practice. The definition of restrictive trade practice
given in section 2(o)  is a pragmatic and result oriented
definition. It defines '"restrictive trade practice’ to nean
a trade practice which has or nay have the effected of
preventing, distorting or restricting conpetition in any
manner and in clauses (i) and (ii) particularises two
specific instances of trade practices whichfall within the
category of restrictive trade practice. Itis clear fromthe
definition that it is only where a trade practice has the

effect, actual or probable, of restricting, |essening or
destroying conmpetition that it is liableto be regarded as a
restrictive trade practice. If~ a trade practice nerely

regul ates and thereby pronptes conpetition, it would not
f al
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within the definition of restrictive trade practice, even
though it nmay be, to some extent, in_restraint of trade.
Wenever, therefore, a question arises before the Comi ssion
or the Court as to whether a certain trade practice is
restrictive or not, it has to be decided not on any
theoretical or a priori reasoning, but by inquiring whether
the trade practice has or may have the effect of preventing,
distorting or restricting conpetition. Thi s i nquiry
obvi ously cannot be in vacuo but it nmust append on the
existing constellation of economc facts and circunstances
relating to the particular trade. The peculiar facts and
features of the trade would, be very nuch relevant in
determ ning whether a particular trade practice -has the
actual or probable effect of dinmnishing or preventing
conpetition and in the absence of any material show ng these
facts or features, it is difficult to see how a deci sion can
be reached by the Commssion that the particular trade
practice is a restrictive trade practice

It is true that on the subject of restrictive trade
practices, the lawin the United States has to be approached
with great caution, but it is interesting to note that the
definition of "restrictive trade practice” in our Act echoes
to sone extent the 'rule of reason’ evolved by the Anerican
Courts while interpreting section 1 of the Shernman Act. That
section provides that "every contract, conbination in the
formof trust or otherw se, or conspiracy, in restraint of
trade or comerce is hereby declared to be illegal"” and
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literally applied,, it would outlaw every conceivable
contract which could be nade concerning trade or comerce or
the subjects of such comerce. The Suprene Court of United
States, therefore, read a ’'rule of reason’ in this section
in the leading decision in Standard G Company v. United
States. It was held by the Court as a 'rule of reason’ that
the term "restraint of trade" nmeans that it neant at comon
law and in the law of the United States when the Sherman Act
was passed and it covered only those acts or contracts or
agreements or conbi nati ons which prejudice public interest
by unduly restricting conpetition or unduly obstructing the
due course of trade or which injuriously restrain trade
ei ther because of their inherent nature of effect or because
of their evident purpose. Vide also United States v.
Ameri can Tobacco Co. It was pointed out that the 'rule of
reason’ does not freeze the meaning of "restraint of trade"
to what it neant at the date when the Shernman Act was passed
and it ~prohibits not ~only those acts deemed to be undue
restraints of ~trade at common | aw but al so those acts which
new ti mes__and econom ¢ conditions nake unreasonable. This
"rul e
1073
of reason’ evolved by the Supreme Court in the Standard QO |
Conpany’s case and  the  American Tobacco Co's case has
governed the application of section 1 of the Sherman Act
since then and though it does not furnish an absolute and
unvaryi ng standard and has been applied, -sonetines nore
broadly and sone tinmes nore narrowy, to ‘the different
probl ems coming before the courts at different tines, it has
held the field and, as pointed  out by M. Justice Reed in
the United States v. E. I.. Du Pont, the Suprenme Court has not
receded fromits position on this rule. The 'rule of reason
has, to quote again the words of the sane |earned Judge
"given a workable content to anti-trust |legislation'. M.
Justice Brandeis applied the ’'rule of reason’ in Board of
Trade v. United States for holding that a rule prohibiting
offers to purchase during the period between the close of
the call and the opening of the session on the next business
day for sales of wheat, corn, oats or rye at a price other
than at the closing bid, was not in "restraint of trade"
within the nmeaning of section 1 of the Sherman Act. The
| earned Judge pointed out in a passage which has becomne
cl assi cal
"Every agr eement concer ni ng trade, every
regul ation of trade, restrains. To bind, to restrain
is of their very essence. The true test of legality is
whet her the restraint inmposed is such as nerely
regul ates and perhaps thereby pronotes conpetition, or
whether it is such as nmay suppress or even destroy
conpetition. To determ ne that question the court nust
ordinarily consider the facts peculiar to the business
to which the, restraint is applied; its condition
before and after the restraint was inmposed the nature
of the restraint, and its effect, actual or probable.
The history of the restraint the evil believed to
exist, the reason for adopting the particular renedy,
the purpose or end sought to be attained, are al
rel evant facts. This is not because a good intention
wi Il save an ot herw se objectionable regulation, or the
reverse; but because know edge of intent may help the
court to interpret facts and to predict consequences."
It will thus be seen that the "rule of reason’ nornally
requires an ascertainment of the facts or features peculiar
to the particular business; its condition before and after
the restraint was inposed; the nature of the restraint and
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its effect, actual or probable; the history of the restraint
and the evil believed to exist, the reason for adopting the
particular restraint and the purpose or end sought to be
attained and it is only on a consideration of these factors
that it can be deci ded whether a particular act, contract or
agreement, inpos-
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ing the restraint is unduly restrictive of conpetition so as
to constitute ’'restraint of trade’. The |anguage of the
definition of "restrictive trade practice" in our Act
suggests, that in enacting the definition, our |egislature
drew upon the concept and rationale underlying the 'rule of
reason’. That is why this Court pointed out in the Telco
case in words alnost bodily lifted fromthe judgnment of M.
Justice Brandei s:

"The deci-si on whet her trade practice is
restrictive or not has to be arrived at by applying the
rule of reason and not on that doctrine that any
restriction as~ to area or price wll per se be a
restrictive trade practice.  Every trade agreenent
restrains or binds persons or-places or prices. The
guestion is whether the restraint is such as regul ates
and thereby pronotes conpetition or whether it is such
as nmay suppress ~or even destroy conpetition. To
determne this guestion three nmatters are to be
considered. First, what facts are peculiar to the
business to which the restraint is applied. Second,
what was the condition before and after the restraint
is inmposed. Third, what is the nature of the restraint
and what is its actual and probable effect.”

These various facts and features set out. in the
Judgnent of M. Justice Brandeis and reiterated in the
decision of this Court in the Telco case would, therefore,
have to be considered before a decision can be | reached
whet her a particular trade practiceis restrictive or not.
It is possible that a trade practice which may prevent or
di m ni sh conmpetition in a given constellation of economc
facts and circunstances nay, in a different constellation of
economic facts and circunmstances, be found to pronote
conpetition. It cannot be said that every restraint inposed
by a trade practice necessarily prevents, distorts _or
restricts conpetition and is, therefore, a restrictive trade
practice. Wiether it is so or not would depend upon the
various considerations to which we have just referred. O
course, it nust be pointed out that there nmay be trade
practices which are such that by their inherent nature and
inevitable effect they necessarily inpair conpetition and in
case of such trade practices, it would not be necessary to
consi der any other facts or circunstances, for they would be
per se restrictive trade practices. Such would be the
position in case of those trade practices which of “necessity
produce the prohibited effect in such an overwhel m ng
proportion of cases that minute inquiry in every instance
woul d be wasteful of judicial and adm nistrative resources.
Even in the United States a simlar doctrine of per  se
illegality has been evolved in the interpretation of section
1 of the Sherman Act and it has been held that certain
restraints of trade are
1075
unr easonabl e per se and "because of their pernicious effect
on conpetition and |lack of any redeemng virtue" they are
"conclusively presunmed to be unreasonable, and, therefore;
illegal without elaborate inquiry as to the precise harm
they have caused or the business excuse for their use". In
such cases "illegality does not depend on a show ng of the
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unr easonabl eness of the practice and it 1is unnecessary to
have a trial to showthe nature, extent and degree of its

mar ket effect." Vide Anerican Jurisprudence 2d. vol une 54,
p. 687, Art. 32. W are concerned in the present appeal wth
cl auses of t he di stributorship agr eenent i mposi ng

restriction as to territory, area or market and providing
for exclusive dealership and according to the decision of
this Court in the Telco case, such trade practices are not
per se restrictive trade practices. Wether such trade
practices constitute restrictive trade practices or not in a
gi ven case woul d depend on the particular facts and features
of the trade and other relevant considerations discussed
above whi ch woul d show the actual or probable effect of such
trade practices on conpetition. It was, t her ef ore,
absolutely necessary to produce the necessary nmmteria

before tho Commission to  show that the inpugned trade
practi ces had the-actual or probable effect of dimnishing
or destroying conpetition and were therefore, restrictive
trade practices. The burden was clearly on the Registrar for
it was the Registrar who wanted the Conmmi ssion to strike
down these trade practices as restrictive. The Registrar

however, did Dot produce any naterial at all before the
Commi ssion and the Order dated 14th May, 1976 had no basis
at all on which it coul d be sustai ned.

There is no doubt that the appellant by its letter
dated 19th May, 1972 submitted the distributorship agreenent
to the Registrar for registration under section 33, but we
do not see how this act of the -appellant or the letter
forwarding the distributorship agreenent for registration
can be construed as adm ssion on the part of the appell ant
that the trade practices referred to in the offending
cl auses of the distributorship agreenent constituted
restrictive trade practices. In the first place, the
guestion whether a trade practice is restrictive  trade
practice or not is essentially a question of |aw based on
the application of the definitionin section 2(0) to the
facts of a given case and no admi ssion on a question of |aw
can ever be used in evidence against the naker of the
admi ssion. Therefore, even if there was any adm ssion
involved in submitting the distributorship —agreenment for
registration, it could not be used as evidence against the
appellant in the inquiry wunder section 37. Mreover, we do
not think that in submtting the distributorship agreenent
for registration, the appellant
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made an admi ssion that any particular clause  of the
di stributorship agreenent constituted restrictive trade
practices. There is nothing in the letter of the appell ant
to show which were the particular cl auses of the
di stributorship agreenent regarded by the appellant as
restrictive trade practices on the basis of which it made
the application for registration. It is possible that the
appel I ant  mi ght have taken the same view which the
Conmi ssion did in the Telco case, nanely, that the nonent an
agreenment contains a trade practice falling wthin any of
the clauses of section 33(1), the trade practice nust
irrespective of whether it falls within the definition in
section 2(0) or not, be regarded as a restrictive trade
practice and the agreenent mnust be registered and on that
view, the appellant m ght have submtted the distributorship
agreement for regi stration. The submi ssi on of t he
di stributorship agr eenment for regi stration cannot,
therefore, possibly be construed as admi ssion on the part of
the appellant that the particul ar cl auses of the
di stributorship agreenent faulted by t he Conmi ssi on
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constituted restrictive trade practi ces. There was,
accordingly, no admission of the appellant on which the
Conmi ssion could rely for the purpose of naking the Oder
dated 14th May, 1976.

We nust, in the circunmstances, hold that, since there
was no mate rial at all on the basis of which the Comm ssion
could find that the grade practices referred in the
of fending clauses of the distributorship agreenment were
restrictive trade practices, the Oder dated 14th My, 1976
was contrary to law. This clearly attracted the exercise of
the power of the Commission under section 13(2). The
decision of this Court in the Telco case exposed the
invalidity of the Order dated 14th May, 1976 and showed t hat
it was bad as being based. on no material whatsoever. Wen
the conmi ssion passed the Oder dated 14th May 1976, the
decision of the Conmission in the Telco case held the field
and according to that _decision, any trade practice which
fall within one of the clauses of section 33(1) would be a
restrictive trade practice and that is perhaps the reason
why the 'Registrar did not produce any material before the
Conmi ssi on_and~ even though there was no naterial before it,
the Conmission proceeded to -invalidate the trade practices
referred to in the offending clauses as restrictive trade
practices, since they fell wthin one or the other clauses
of section 33(1). But this view was reversed in appeal and
it was held by this Court that a trade practice which does
not fall within the definitionin section- 2(0) can not
becorme restrictive trade practice merely because it is
covered by one or the other of the clauses of section 33(1):
what section 33(1)  requires as the condition for
registration is that the agreenment nust
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relate to a trade practice which is restrictive trade
practice wthin the nmeaning of section 2(o) and such
restrictive trade practice nust additionally fall wthin one
or nore of the categories specified in that section. It was
because of this decision in the Telco case that the
necessity for production of material to show that 'the trade
practices conplained of were restrictive trade practices
becane evident and it canme to be realised that the O der
dated 14th My, 1976 was bad. The conclusion is, therefore,
i nescapabl e that the power of the Conm ssion under section
13(2) was exerciseable in the present case and the Oder
dated 14th May, 1976 was |liable to be revoked.

Before we part with this aspect of the case, we nust
refer to other decision of this Court which was relied upon
on behalf of the respondents and that is the decision in
H ndustan Lever Ltd. v. MR T.P. The Judgnent in this case
was delivered by Beg, C J., speaking on behalf of hinself
and Gupta, J. and though Beg, C. J., was also a party to the
judgrment in the Telco case, this judgnent seemto strike a
slightly different note and hence it is necessary to exan ne
it in sone detail. Two clauses of the Redistribution
St ocki sts’  Agreenent were assailed in this case as
constituting restrictive trade practices. One was clause 5
which in its last portion provided that the redistribution

stocki sts shall purchase and accept from the Conpany such
stock as the Conpany shall at its discretion send to the
redi stribution stockist for fulfilling its obligations under

the agreement and the other was C ause which inposed a
restriction as to area or market by providing that the
redi stribution stockist shall not rebook or in any way
convey transport or despatch parts of stocks of the products
received by himoutside the town for which he was appointed
redi stribution stockist. The Comm ssion held, follow ng the
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view taken by it earlier in the Telco case, that the | ast
part of clause 5 as well as clause 9 constituted restrictive
trade practices and declared them void. This view was
affirmed by Beg, C. J., in the appeal preferred by H ndustan
Lever Ltd. W are not concerned wth the merits of the
guesti on whether the |ast part of clause 5 and cl ause 9 were
on the facts of that case rightly held to be restrictive
trade practices, but <certain observations nade by the
| earned Chi ef Justice in that j udgnent cal | for
consi deration, since they seemto be inconsistent wth what
was laid down by a Bench of three Judges of this Court in
the Tel co Case

In the first place, the |earned Chief Justice
di stingui shed the judgnment . in the Telco case by observing
that the agreenment in that case could not be understood
wi thout reference to the actual facts to which
1078
it was < sought to be applied and extraneous evidence in
regard to those facts for explaining "the nature of the
speci al ~agreenment for restricting or distribution of areas"
was, therefore, adm ssibl e under section 92, clause 6 of the
Evi dence Act, but in the Hi ndustan Lever case the neani ng of
the i npugned cl auses was plain and certain and the principle
of Section 92, clause 6 was clearly inapplicable to led in
extraneous evi dence and hence no oral evidence could be |ed
to deduce their neaning or vary it in view of the provisions
of sections 91 and 92. It was on this view that the |earned
Chief Justice held that oral evidence for the purpose of
showi ng that the trade practices in the inmpugned clauses
were not restrictive was shut out and all that was necessary
for the court to do was to interpret the inmpugned clauses.
Now, this viewtaken by the |earned Chief Justice does not
and we say so with the utnost respect appear to be correct.
W do not see how sections 91 and 92 of the Evidence Act
cone into the picture at all when we are considering whet her
a particular trade practice set out in an agreenent has or
may have the effect of preventing, distorting or restricting
conpetition so as to constitute a restrictive /trade
practice. It is the actual or probable effect of the trade
practice which has to be judged in the |light of the various
consi derations adverted to by us and there is no question of
contradicting, varying, adding to or subtracting fromthe
terns of the agreenent by admitting any extraneous evidence:
The neani ng of the particular clause of the agreenent is not
sought to be altered or varied by reference to the various
factors which we have di scussed above, but these factors are
required to be taken into account only for the purpose of
determning the actual or probable effect of the trade
practice referred to in the particular clause. The reliance
pl aced by the |learned Chief Justice on sections 91 and 92
was, therefore, quite inappropriate and unjustified and we
do not think that the |learned Chief Justice was right in
shutting out oral evidence to determine the actual or
probabl e effect of the trade practices inpugned in the case
before him It may be pointed out that the decision in-the
Telco case did not proceed on an application of the
principle enbodied in section 92, clause (6) of the Evidence
Act and with the greatest respect, the | earned Chief Justice
was in error in distinguishing that decision on the ground
that extraneous evi dence was considered in that case in view
of the principle underlying section 92, clause 6, while in
the case before him that principle was not applicable and
hence extraneous evidence was not adnissible. The |earned
Chi ef Justice was bound by the ratio of the decision in the
Tel co case




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 38

Secondly, the |I|earned Chief Justice seened to take the
viewin his judgnent at page 465 of the Report that if a
clause in an agreenent
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relates to a trade practice which infringes any of the
cl auses of section 33(1), it would be bad and it would be
unnecessary to inquire whether the trade practice falls
within the definition of ’'restrictive trade practice’ in

section 2(0). There were two places in the judgnment where
the learned Chief Justice used expressions indicating this
view He said at one place: "The last part of clause (5)-
woul d be struck by section 33(1) (b)", and at another place
"inasmuch as clauses (5)-expressly gives the stockist the
di scretion to sell at lower than nmaxinum retail prices
stipulated, the agreenent was not struck by section 33(1)
(b)". This viewis plainly and again we say 60 wth the
greatest respect, -contrary to the lawlaid dowmn by a Bench
of three Judges of this Court in the Telco case. W have
al ready pointed out that, according to the decision in the
Tel co case, a trade practice does not becone a restrictive
trade practice nerely because it falls wthin one or the
ot her clause of section 33(1), but it nmust also satisfy the
definition of ’'restrictive trade practice’ contained in
section 2(o) and it is only then that the agreenment relating
toit would require tobe registered under section 33(1). It
is with the greatest’ respect to the | earned Chief Justice,
not correct to say that a particular clause-in an agreenent
is struck by one or the other clause of section 33(1). It is
not section 33(1) which invalidates a clause in an agreenent
relating to a trade practice, but it is the restrictive
nature of the trade practice as set out~ in section 2(0)
which makes it void The view taken by thelearned Chief
Justice on this point can- not, therefore, be accepted.

Lastly, the | earned Chief ~Justice held that the
introduction of a clause in an agreement itself constitutes
a trade practice and if such clause confers power which can
be used so as to unjustifiably (restrict trade it ‘would
constitute a restrictive trade practice. The |earned Chief
Justice pointed out that the definition of trade practice is
wi de enough to include any practice relating to the carrying
on of any trade and observed that "it cannot be argued that
the introduction of the clauses conplained of does  not
amount to an action which relates to the carrying on of a
trade. If the result of that action or what could reasonably
flowfrom it is to restrict trade in the manner indicated,
it will, wundoubtedly, be struck by the provisions of the
Act". The interpretation placed by the | earned Chief Justice
was that if a clause in an agreenent is capable of being
used to prevent, distort or restrict conpetition in any
manner, it would be liable to be struck down ‘as a
restrictive trade practice, regardless of what is-actually
done under it, for it is not the action taken wunder a
cl ause, but the clause itself which permts action ‘to be
taken which is unduly restrictive of conpetition
1080
that is material for determining whether there is a
restrictive trade practice. The learned Chief Justice
enphasi sed that if a clause in an agreenent confers power to
act in a manner which would wunduly restrict trade, the
clause would be illegal and it would be no answer to say
that the clause is in fact being inplenmented in a lawfu
manner. This view taken by the | earned Chief Justice cannot,
with the utnobst respect, be accepted as wholly correct.

It is true that a clause in an agreenment may enbody a
trade practice and such trade practice may have the actual
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or probable effect of restricting, |essening or destroying
conpetition and hence it may constitute a restrictive trade
practice and the clause nay be voided, but it is difficult
to see how the introduction of such a clause in the
agreement, as distinguished fromthe trade practice enbodi ed
inthe clause itself, can be a restrictive trade practice.
It is not the introduction of such a clause, but the trade
practice enbodied in the clause, which has or is reasonably
likely to have the prescribed anti-conmpetitive effect.
Theref ore, whenever a question of restrictive trade practice
arises in relation to a clause in an agreenent it is the
trade practice enbodied in the clause that has to be
exam ned for the purpose of determning its actual or
probabl e effect on conpetition. Now a clause in an agreenent
nmay proprio vigore on its own ternms, inmpose a restraint such
as allocating a territory, area or nmarket to a dealer or
prohibiting a dealer from using machinery or selling goods
of any - other manufacturer or supplier or requiring the
deal er 'to  purchase  whatever nmachinery or goods in the
particular I'ine of business are needed by him from the
manuf acturer or supplier entering into the agreenent. Were
such restraint produces or i's reasonably likely to produce
the prohibited statutory effect-and that woul d depend on the
various considerations referred to by us earlier-it would
clearly constitute’ a restrictive trade practice and tho
cl ause woul d be bad. 1n such a case it would be no answer to
say that the clause is not being enforced by the
manuf acturer or supplier. The very presence of the clause
woul d have a restraining influence on the dealer, for the
deal er would be expected to carry out his obligations under
the clause and he would not - know that the clause is not
going to be enforced against him This i's precisely what was
poi nted out by M. Justice Day in United Shoe Machinery
Corporation v. United States where the question was whet her
the restrictive-use, exclusive-use and additional - machinery
clauses in certain | ease agreenents of shoe-nachinery were
struck by the provisions of section 3 of the Cayton Act:
"The power to enforce thenm, that is, the inmpugned cl auses
"i's omipresent and their
1081
restraining influence constantly operates upon conpetitors
and | essees. The fact that the |essor, in many instances,
forbore to enforce these provisions, does not nake them any
| ess agreenents within the condemmati on of the C ayton Act".
There would be no difficulty in such a case in applying the
definition of restrictive trade practice, in accordance with
the law laid down in the Telco case as explained by us in
this judgment.

Then there may be a clause which may be perfectly
i nnocent and innocuous such as a clause providing that the
dealer will carry out all directions given- by the
manuf acturer or supplier fromtime to time. Such a broad and
general cl ause cannot be faulted as restrictive of
conpetition, for it cannot he assumed that the manufacturer
or supplier wll abuse the power conferred by the cl ause by
giving directions wunduly restricting trade. So much indeed
was conceded by the |earned Additional Solicitor Genera
appearing on behalf of the respondents. But a genuine
difficulty may arise where a clause in an agreement does not
by itself inmpose any restraint but enpowers the manufacturer
or supplier to take sonme action which may be restrictive of
conpetition. Ordinarily, in such a case, it my not be
possible to say that the nmere presence of such a clause,
apart from any action which my be taken under it, has or
may have the prohibited anti-conpetitive effect. The
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manuf acturer or supplier may take action under the clause or
he may not, and even if he takes action, it nmay be in
conformity with the provisions of the Act and nay not be
restrictive of conpetition. The mere possibilities of action
bei ng taken which may be restrictive of competition would
not in all cases effect the legality on the clause. In fact,
a consistent course of conduct adopted by the manufacturer
or supplier in acting under The clause in a |awful nanner
may tend to show that The clause is not reasonably likely to
produce the prohibited statutory effect. Wat is required to
be considered for determning The legality of the clause is
hot mere theoretical possibility that the clause may be
utilised for taking action which is restrictive of
conpetition, for it does not necessarily followfrom the
exi stence of such possibility that actual or probable effect
of the <clause would be anti-conpetitive. The nmateria
guestion to consider is whether there is a real probability
that the presence of ~the clause itself would be likely to
restrict conpetition. This is basically a question of market
ef fect and it cannot be determ ned by adopting a doctrinaire
approach. -There can be no hard and fast rule and each case
woul d have to be examined onits own facts from a busi ness
and comonsense poi ntof view for the purpose O deternining
whet her the clause has the actual or probable effect of
unduly, restricting cone petition. W /cannot accept the
proposition that in every case where
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the clause is theoretically capable of being so utilised as
to unjustifiably restrict conpetition, it would constitute a
restrictive trade practice.

There is also another infirmty invalidating the Oder
dated 14th My, 1976. W have al ready poi nted out and that
is clear fromthe n decision of this Court in the Telco case
that in an inquiry wunder s. 37 the Commi ssion has first to
be satisfied that the trade practice complained of in the
application is a restrictive trade practice within the
nmeani ng of that expression as defined in section 2(0) and it
is by after the Commssion is 'so satisfied, that it can
proceed to consider whether any of the 'gateways’ provided
in section 38(1) exists so that the trade practice, though
found restrictive, is deened not to be prejudicial to the
public interest and if no such ’gateways’ are established,
then only it can proceed to make an order directing that the
trade practice conplained of shall be discontinued or shal
not be repeated There are thus two conditions precedent
whi ch nmust be satisfied before a cease and desist order can
be made by the Commission in regard to any trade practice
conpl ai ned of before it. One is that the Comm ssion nust
find that the trade practice conplained of is arestrictive
trade practice and the other is that where such finding is
reached, the Conm ssion must further be satisfied that none
of the gateways pleaded in answer to the conplaint exists.
Here in the present case the appellant did not appear at the
hearing of the inquiry and no 'gateways? were pl eaded by it
in the manner provided in the Regulations and hence the
guestion of the Commission arriving at a satisfaction in
regard to the 'gateways’ did not arise. But the Conmi ssion
was certainly required to be satisfied that the trade
practices conplained of by the Registrar were restrictive
trade practices before it could validity make a cease and
desi st order. The Order dated 14th May, 1976 did not contain
any discussion or recital showing that the Conm ssion had
reached the requi site satisfaction in regard to the
of fending trade practices. But we can legitimtely presumne
that the Comm ssion nust have applied its mnd to the
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of fendi ng causes of the distributorship agreement and cone
to the conclusion that the trade practices refereed to in
those clauses were restrictive trade practices before it
made the Order dated 14th May, 1976. There is in fact
i nherent evidence to show that the Commission did apply its
mnd to the clauses inpugned in the application of the
Regi strar, because it struck down only a few out of those
clauses and did not invalidate the rest. This circunstance
clearly shows that the Conmi ssion considered with reference
to each inmpugned clause whether it related to restrictive
trade practice and nmade the Order dated 14th May, 1976 only
in respect of those
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cl auses where it was satisfied that the trade practices were
restrictive. The charge that the Order dated 14th My, 1976
suffered from non-application of mnind on the part of the
Conmi ssi on cannot, ~ therefore, be sustained. But the Oder
dated 14th My, 1976 was clearly bad inasmuch as it did not
di scl ose the reasons which weighed with the Commission in
directing the appellant to cease and desist fromthe trade
practices set —out in the order. The Order dated 14th My,
1976 was a non-speaking order. It consisted nerely of bald
directions given by the Conm ssion and did not set out any
reasons what soever ~why the Conm ssion had decided to issue
those directions. /It had a sphynx-like face, which goes il
with the judicial process. It is truethat the Order dated
14th May, 1976 was an exparte order, but the exparte
character of the order did not absolve the Conmi ssion from
the obligation to give reasons in support of the order. Even
though the Order dated 14th May, 1976 was exparte, the
appel l ant woul d have been entitled to prefer —an appea
against it under section 55 and it isdifficult to see how
the appellant could have possibly attacked the order . in the
appeal when the order did not disclose the reasons on 1
which it was based. It is howsettled |aw that where an
authority makes an order in exercise of a quasi judicia
function, it nust record its reasons in support of the order

it makes. Every quasi judicial order nust be supported by
reasons. That is the mnimal requirenent of |aw laid down by
along line of decisions of this Court ending with N M

Desai v. Textiles Ltd. and Sinens Engi neering Co. v. Union
of India. The Oder dated 14th My, 1976 —was, therefore,
clearly vitiated by an error of |aw apparent on the face of
the record inasnmuch as it contained only the final ~and
operative order nade by the Commission and did not record
any reasons whatsoever in support of is and the appell ant
was, in the circunstances, entitled to clai mwhat the O der
shoul d be revoked by the Conm ssion

This view taken by wus renders it unnecessary to
consi der whether there was any material change in the
rel evant circunstances justifying invocation of the power
under section 13(2) and hence we do not purpose to deal with
the sane. The Commi ssion has devoted a part of the order
i mpugned in the present appeal to a consideration of this
guestion and taken the viewthat there was no nmmteria
change in the relevant circunstances subsequent to the
maki ng of the Order dated 14th May, 1976. W do not wish to
express any opinion on the correctness of this view taken by
the Conmi ssion, since we are setting aside the inpugned
order made by the Conm ssion and al so revoking
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the Order dated 14th May, 1976 and sending the matter back
so that the application of the Registrar under section 10(a)
(iii) may be di sposed of afresh.

We accordingly allow the appeal, set aside the order of
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the Com mssion rejecting the application of the appellant
under section 13(2), revoke the Oder dated 14th My, 1976
and remit the case to the Conmmission so that the Comnmi ssion
may di spose of the application of the Registrar under
section 10(a) (iii) in the Ilight of the observations
contained in this judgnment. The Commission wll give an
opportunity to the appellant to file a proper reply in
conformity with the requirenents of the Regulations and
after taking such relevant evidence as nay be produced by
both parties, proceed to dispose O the application of the

Regi strar on nerits in accordance with law. There will be no
order as to costs of the appeal
P.B.R Appeal all owed.
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