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ACT:

Raj ast han State and Subordi nate Service (Direct
Recruitment by conbined Conpetition Exam nation) Rules
1962/ Raj ast han Police Service Rules 1954/ Rajasthan Forest
Services Rules 1962/ Rajasthan Forest Subordinate Service
Rul es, 1963: Rulle' 15(1) Proviso/Rule 25-Proviso (i)-
Recruitnment rule prescribing m nimum qualifying marks in the
viva voce test-Such rule whether incurs constitutiona
infirmty.

Statutory Interpretation: Validity of Statutory
provision-To be tested with reference to-its operation and
efficacy in generality of cases-Not by freaks or exceptions
that its applications mght in'some rare cases possibly
pr oduce.

HEADNOTE

The Raj asthan Public Service Comm ssion conducted an
exam nation in 1985 for appointnents to State Services. The
recruitnment rules contained a provision that candi dates
shoul d secure a mininumof 33% marks in the viva-voce test.
Some of the candidates who failed to secure the mnimum
marks in viva-voce challenged before the Hgh Court the
constitutionality of the provision in the Rules stipulating
such mninmum cut-off marks. The High Court ‘declared the
provi si on unconstitutional

Before this Court, it was wurged on behalf of the
sel ected candi dates and the State of Rajasthan, that (1) the
High Court fell into a serious error in inmporting into the
present case principles .... which pertained to the
proposition whether the setting apart of an excessive and
di sproportionately high percentage of marks for viva-voce in
conparison with the marks of the witten-exani nation would
be arbitrary; and (2) the prescription of mininmmqualifying
marks for the viva-voce test would not violate any
constitutional principle or limtation, but was on the
contrary a salutary and desirabl e provision

On the other hand, it was urged that (1) the principles
laid down by this Court, which the H gh Court had accepted,
were sound and had acquired an added dinension in the
context of the increasingly denuded standards of probity and
rectitude in the discharge of public offices, and (2) the
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real thrust of the principles was that any marking-procedure
that nade the oral test determinative of the fate of a
candidate was, initself, arbitrary, and if this test was
applied to this case, the decision reached by the Hi gh Court
woul d be unexcepti onabl e.
380

Al owi ng the appeals, it was,
N

HELD: (1) A sensitive, devoted and professionally
conpetent adm nistrative set-up could alone undertake the
ever - expandi ng soci al and economic roles of a welfare state.
[ 387A- B]

(2) The "interview was now an accepted aid to
sel ection and was designed to give the selectors sone
evi dence of the personality and character of the candi dates,
which qualities were necessary and wuseful to public-
servants. [388G H|

(3) Academi.c excellence was one thing. Ability to dea
with the 'public with tact and i nagi nati on was another. Both
were necessary for an officer. The dose that was denmanded
may vary according to the nature of the service
Administrative and Police Services constituted the cutting
edge of the administrative machinery and the requirenent of
hi gher traits of ~ personality was not an unreasonable
expectation. [391D]

Lila Dhar v. State of Rajasthan, [1982] 1 SCR 320
referred to.

(4) The observations made by thi's Court in Ashok Kumar
Yadav were in the context where the spread of marks for the
Vi va-voce was so enornous, conpared with the spread of marks
for the witten exanm nation, that the viva-voce test 'tended
to beconme the determining factor’. The reference was to the
possibility of a candidate undeservedly being allotted high
marks at the interview That was a very different thing from
the question whether a candidate should acquire at |east a
certain mninum percentage of marks-at the viva-voce. [394B-
d

Ashok Kumar Yadav v. State of Haryana, [1985] Supp. 1
SCR 657 expl ai ned.

State of U P. v. Rafiquddin & Os., (Judgnment Today
(1987) 4 SC 257 referred to.

(5) The prescription of m nimum qualifying marks of 60
(33% out of the maxi mum of 180 set apart for the viva-voce
examnation did not, by itself, incur any constitutiona
infirmty. The principles laid down by this Court .in the
case of Ajay Hasia Lila Dhar and Ashok Kumar Yadav did not
mlitate agai nst or render i mper m ssi bl e such a
prescription. [391B]

Ajay Hasia v. Khalid Mijib Sehravardi & O's., [1981] 2
SCR 79; Lila Dhar v. State of Rajasthan & Ors., and Ashok
Kurmar Yadav v. State of Haryana, distinguished.

(6) A nere possibility of abuse of a provision, did
not, by itself, justify its invalidation. The validity of a
provision nust be tested with reference to its operati on-and
efficiency in the generality of cases and not
381
by the freaks or exceptions that its application mght in
some rare cases possibly produce. [394F-G

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 741 of
1987.

Fromthe Judgment and order dated 6.2.1987 of the
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Raj asthan Hgh Court in DB Cvil Wit Petition No. 1632,
1758, 1826, 340, 1723, 344, 342, 343, 1755, 1756, 1757, 1982
of 1986, 170/87 and S.A. No. 341 of 1986

V.M Tarkunde, Ms. M Karanjawala and Ezaz Magbool for
the Appellant in C.A No. 741/87

Dushyant Dava, Ezaz Magbool, M's. Mani k Karanjawal a for
the Petitioners in WP. No. 286/87

C.M Lodha, P.P. Rao, Badri Das Sharna, Raj Kunmar Cupta
and P.C. Kapur for the Respondents.

P.K. Jain for the Intervener in WP. No. 286/1987.

The Judgrment of the Court was delivered by

VENKATACHALI AH, J. These appeals by Special Leave,
arise out of the judgnent, dated, February 6, 1987 of the
Di vi sion Bench of Hi gh Court of Rajasthan, disposing of by a
conmon judgrment a batch of wit-appeals and wit petitions,
in which was involved the question of the wvalidity of
certain provisions of - the Recruitment Rules made and
promul gated under the proviso to Article 309 of the
Constitution by which, in respect of the schene of
conpetitive exaninations to - be conducted by the Public
Service Commission for recruitnent to certain branches of
the civil servi ces under the state, certain mnimm
qual i fying marks in the viva-voce test were prescribed.

The Division Bench, by its judgnent wunder appeal
declared as arbitrary and unconstitutional this prescription
in the rules which required that the candidates for
selection to Administrative Service, the Police Service, and
the Forest Service of the State should secure a nininmum of
33% of the marks prescribed for the viva-voce exam nation
In these appeals the correctness of the H gh Court’s viewis
guestioned by the State of Rajasthan, its Public Service
Comm ssion and the successful candi dates whose sel ections
were, in consequence of invalidation of the rule, quashed by
the Hi gh Court.

The Wit-Petition No. 286 ~of 1987 before us, is by
anot her batch of candidates selected by the Public Service
Conmi ssion for issue of a wit (of mandanus, directing the
State to effectuate the selection and
382
i ssue orders of appointnment. By an_ inter-locutory order
dated 13.3.1987 the operation of the judgnent under appeal
was stayed by this court. The result of this stay is that
there was no inpedinent to effectuate the Sel ect-List dated
17.7.1986.

2. The Rajasthan State and Subordi nate Services (Direct
Recruitment by Conbined Conpetitive Examinations) Rules
1962, (' 1962 Rules for Short’); the Rajasthan Administrative
Service Rules 1954, the Rajasthan Police Service Rules 1954,
the Rajasthan Forest Service Rules 1962 contain a provision
special to the said three services, and not applicable to
ot her services, that candidates, other than those bel ongi ng
to Schedul ed Castes and Schedul ed Tribes, should secure a
m ni mum of 33%of marks in the viva-voce test. It is this
Rule which is the centre of controversy. The Rules also
stipulate that candi dates for these three services nust also
secure 50% in the witten exam nations; but that is not in
the area of controversy.

Proviso (1) to Rule 15 of the '1962 rules’ which is the
rel evant Rule brings out the point. It provides:

15. Recommendations of the Commission-(1) The
Conmi ssion shall prepare for each Service, a |ist
of the candidates arranged in order of nerit of
the candi dates as discl osed by the aggregate narks
finally awarded to each candidate. If two or nore
of such candidates obtain equal marks in the
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aggregate, the Com ssion shall arrange their names
in the order of nmerit on the basis of their
general suitability for the service:
Provi ded that:
(i) the Comm ssion shall not recommend any
candi date for the RAS/RP.S who has
failed to obtain a mnimmof 33%nmarks in
the personality and viva voce exam nati on and
a minimm of 50% nmarks in the aggregate. It
shall also not recomrend any candidate for
ot her services who has failed to obtain a
m ni mum of 45% marks in the aggregate.

(D R
(2) Notwi thstanding anything contained in
proviso (i), ‘the Conm ssion shall in case of

candi dat es belonging to the Schedul ed Castes

or Schedul'ed Tribes reconmend the nanes of

such candi dates, upto the

383

nunmber of vacancies reserved for them for

anongst. those ~who  have qualified for

interview, even if they fail to obtain the

m ni mum marks in viva voce or the aggregate

prescri bed under proviso (i) above. "
(enphasi s suppli ed)

Simlar is the purport of Proviso (i) to Rule 25 of the
Raj ast han Adm nistrative Service Rules 1954; the Rajasthan
Police Service Rules 1954; the Rajasthan Forest Service
Rul es 1962 and the  Rajasthan Forest Subordinate Service
Rul es 1963. The Raj asthan Public Service Comm ssion conducts
the conpetitive exam nation for selection for appointnent to
these and several other services under the State. The
maxi mum marks for the witten-exanination is 1400 and for
the viva-voce and personality test is 180, which constitutes
11.9% of the aggregate marks. Rules in relation to the
Admi ni strative Police and Forest  Services require that
candi dat es should secure 33% as m nimum qualifying marks in
the viva-voce. The Hi gh Court  has struck down /these
provisions stipulating the mnimm cut-off marks at the
Vi va- voce.

3. In the year 1985 the Rajasthan Public Service
Conmi ssion initiated proceedi ngs for selection to 16
services including the said three services. The witten
exam nati ons were conducted in october 1985 the results of
which were published in April, 1986. The viva-voce
exam nations and personality test were conducted  between
June 11 & July 11, 1986. The final Select-List was published
on 17.7.1986. The five appellants in CA 741 of 1987 secured,
respectively, 19th 23rd, 20th, 12th and 11th places. The 5
petitioners in WP 286 of 1987 secured 10th, 13th, 14th, 17th
and 18th places respectively in the Sel ect-List.

Some of the candidates who failed to secure . the
requisite mninmum of 60 marks out of the 180 marks
prescribed for the viva-voce and could not, therefore, make
the grade in the said three services chall enged before the
H gh Court. The Sel ect-List on the ground of t he
unconstitutionality of t he provi si on in the Rul es
stipulating such mninumcut-off marks. They filed Wit-
Petitions 1632 of 1986, 1723 of 1986, 1826 of 1986, 1842 of
1986, 1982 of 1986 and 170 of 1987 in the H gh Court. The
petitions were referred to and cane before a Division Bench
and were heard along with the special Appeals 340 to 344 of
1986 which had been preferred agai nst an earlier decision on
the sane question by a single judge of the Hi gh Court.

4. W have heard Sri C M Lodha, Sri Tarkunde, and Sr
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Shanti Bhushan, |earned Senior Advocates respectively, for
the State of
384

Raj ast han, the Public Service Conmi ssion and the sel ected-
candi dates; and Shri P.P. Rao Learned Senior Advocate for
the unsuccessful candidates at whose instance the Sel ect-
Li st was quashed by the H gh Court.

It was contended for the appellants that the High
Court, in reaching such conclusions as it did on the
constitutionality of Proviso (i) to Rule 15 of the " 1962
rules" and of the corresponding Provisions in the Rules
pertaining to the other services wholly msconceived the
thrust and enphasis of ‘the pronouncenents of this court in
Ajay Hasia v. Khalid Mijib Sehravardi & Ors. etc., [1981] 2
SCR 79; Lila Dhar v. State of Rajasthan & Ors., [1982] 1 SCR
320 and Ashok Kumar Yadav v. State of Haryana and Ors. etc.,
[1985] Suppl. 1 SCR 657. It was urged that the H gh Court
fell into a serious error in \inporting into the present
case, principles laid down in a wholly different context and
that in 'the said three decisions the question whether a
m ni mum qual i fyi ng marks coul d be prescribed for a viva-voce
exam nation or not didnot fall for consideration nuch |ess
decided, by this court. What was considered in those cases,
counsel say, pertained to the proposition whether the
setting apart of an excessive and disproportionately high
percentage of marks for the viva-voce in conparison with the
marks of the witten-exam nati on would be arbitrary. Learned
Counsel further submitted that reliance by the H gh Court on
the Report of the Kothari Commi'ssion on the basis of which
the prescription of mninmm qualifying marks for the viva-
voce was done away with in the Conpetitive Exam nations for
the Indian Admnistrative Service, Police Service and ot her
central -services was erroneous as that report was nerely an
i ndi cation of a policy-trend. It was submtted that even the
Kot hari Conmi ssion had itself advised further eval uation of
the matter. It was further submtted for the appellants that
the prescription of mnimm._(qualifying-marks /for the
written-exani nation or the viva-voce or for both, is a well
recogni sed aspect of recruitnment . procedures and that a
prescription of a maxinmum of 11.9% of the total marks for
the viva-voce exam nation, wth a condition that the
candi date nust get at |least, 33% out of these marks for
selection to the three key-services would not violate any
constitutional principle or limtation; but on the contrary
woul d, indeed, be a salutary and desirable prescription
particularly having regard to the nature of the services to
which recruitnment is envisaged. It was subnmitted that
personnel recruited to the high echelons of Administrative,
Police and Forest services wth the prospect, wth the
passage of tine, of having to assune hi gher responsibilities
of administration in these three vital departnents of
CGovernment, should be tried nen with dynam sm and specia
attain
385
nments of personality. It was pointed out that though the
pay-scal e of the Accounts Service and | nsurance Service are
the same as that of the Adnministrative Service, such a
prescription is not attracted to the selection to these
ot her servi ces.

5. Shri P.P. Rao, |earned Senior Advocate, appearing
for the candidates who had failed to secure the m ni mum at
the viva-voce and whose challenge to the sel ection had been
accepted by the Hgh Court, subnmitted that the principles
whi ch the H gh Court had accepted were sound and that the
deci si on under appeal would require to be upheld. Sri Rao
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submitted that the principles enunciated in the A ay Hasia,
Lila Dhar and Ashok Kumar Yadav acquire an added di nension
inthe context of the increasingly denuded standards of
probity and rectitude in the discharge of public offices-and
that attenmpts to vest a wide discretionin the selectors
should not be too readily approved. According to Sri Rao,
the real thrust of the principle laid down in these cases is
that any mar ki ng- procedure that nmake the oral test
determinative of the fate of a candidate is, in itself,
arbitrary. Shri Rao relied wupon the follow ng passage in
Ashok Kumar Yadav’'s case [1985] Suppl. 1 SCR 657 at 697-98):
"... The spread of marks in the viva-voce test
bei ng enornously large conpared to the spread of
marks in the witten exanination, the viva-voce
test tended to beconme a determining factor in the
sel ection process, because even if a candidate
secured the hi ghest  mar ks in t he witten
exam nati on, he coul d be easily knocked out of the
race by awarding himthe |l owest marks in the viva-
voce test and correspondingly, a candidate who
obtained the I'owest~ marks in t he witten
examination could be raised to the top nost
position in‘the nmerit list by an inordinately high
marking in the viva-voce test. It is therefore
obvi ous /that the allocation of such a high
percentage of nmarks as 33.3 per  cent opens the
door wide for arbitrariness, and in order to

di mi ni sh, i f not elimnate the ri sk of
arbitrariness, this per cent age need to be
reduced. .."

(enphasis suppl i ed)

Shri Rao submitted that the correct test, flowi ng from
the earlier decisions, is to ask whether the viva-voce
tended to beconme the deternming factor in the selection
process. If so, it would be bad: If this test is applied to
the present case Sri  Rao says, the requirenent of m ninmm
cut-off marks in the viva-voce nakes that viva-voce a "de-
386
termining factor" in the selection-process and falls 'wthin
the dictum of the earlier cases and the decision reached by
the High Court accordingly is unexceptionable. ~Sri Rao,
sought to denonstrate how the Rule operated in practice and
as to how candidates at the top of the results in witten-
exam nation had failed even to secure the mnimum in-the
viva-voce, particularly in the Interview Board presi ded over
by a certain Sri  Khan. He showed with reference to severa
i nstances how the performance in the witten-exanmnation and
the viva-voce bear alnpbst an inverse proportion

The High Court accepted those grounds urged in
|nval|dat|on of the inpugned rul e and hel d:

. The question before wus is<-slightly
dlfferent and relates to the essential requirenent
of obtaining the prescribed nm ni mum qualifying one
third marks out of those allotted for the viva-
voce test, since the percentage of marks allot ted
for the viva-voce test as conpared to the witten
test is wthin the permissible limt. The test of
arbitrariness even in such a case is however,
indicated by the ratio decidendi of Ashok Kunmar
Yadav case (supra).

It was clearly held by the Suprene Court in
Ashok Kumar Yadav's case (supra) that any nethod
which nmakes the viva-voce test a determning
factor in the selection process resulting in a
candi date securing high marks in the witten
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exam nati on being easily knocked out in the race
by awarding himlow marks in the viva-voce test
and vice versais arbitrary and is liable to be
struck down on that ground . "

6. W may now exanmine the merits of the riva
contentions. The nmnodern state has noved far away fromits
concept as the ’'Leviathan® with its traditional role
synbolised by the two swords it w el ded-one of war and the
other of justice. The nodern, pluralist, social-welfare
state with its ever-expanding social and econonic roles as

wi de-ranging as that of an Econom c-Regul ator, Industria
Producer and Manager, Arbitrator, Educationist, Provider of
Health and Social-Wlfare services etc., has becomre a

col ossal service-corporation. The bureaucracy, through which
the executive organ of  the state gives itself expression
cannot escape both the excitenent and the responsibility of
this imense social commtnent. of the Welfare-State. Today

the bureaucracy in this country carries wth it, in a
nmeasur e never before dreant

387

O, the privilege and the burden of participation in a great
social and economic transformation, in tune with the ethos
and promise of the constitution for the energence of a new
egalitarian and eclectic soci al and. econonmic order-a
national conmm tnent which a sensitive, devot ed and

professionally conpetent admnistrative set-up alone can
undertake. A cadre comprised of ~nmen inducted through
patronage, nepotism and corruption cannot,  norally, be
hi gher than the methods that produced it and be free from
the sins of its own origin. “Wong nethods have never
produced right results.

What, therefore, should inpart an added di nmension and
urgency to the Recruitnent to the services is the awareness
of the extraordinary wvitality and durability of ' wong
sel ections. Wth the constitutional —guarantee of security,
the machinery for renoval of a Governnent Servant on grounds
of in-efficiency and | ack of devotion remains nostly unused.
The authors of a work on "Britain's Ruling Cass"*** say:

"ONE OF THE MAIN ATTRACTIONS of working for the
Cvil Service is job security. Once they let you
in, you have to do sonething spectacularly
i mproper to get kicked out. In 1978 out  of
5,67,000 non-industrial civil servants, just 55
were sacked for disciplinary reasons; 57 were
retired early ’on grounds of ~inefficiency or
l[imted efficiency’; 123 were retired early on
grounds of redundancy’. In practice, a nmpdest dose
of common sense and propriety allows you to stay a
civil servant until you retire. In the mddle and
seni or adnministration grades many do just that. 82
per cent of permanent Secretaries have been in the
Cvil Service for 25 years or nore; so have 79 per
cent of Deputy Secretaries, 62 per cent of Under
Secretaries and 70 per cent of Senior Executive
officers."

" Recruiting civil servants neans picking as
many potential high flyers as possible-and at the

same time as few potential albatrosses. It is a
task carried out by the Cvil Service Comm ssion-
with scrupul ous honesty, but guesti onabl e

efficiency."

The history of the evolution of the civil services in
some countries is in itself study in contrasts as
fascinating as it is disquieting.

***  The Civil Servants; An lInquiry into Britain's
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Ruling dass: Peter Kellnor and Lord Crow her-Hunt at
388
In France, wuntil the Revolution, alnpst every office,
central or local, excepting the dozen or so of the highest
offices were attainable only by private purchase, gift or
i nheritance. Al Public officer were treated as a speci es of
private property and vol um nous jurisprudence governed their
transmssion. O this spectacle, a learned authority on
Publ i c Administration says:
"Prices rose, but there was a frantic buying.
M ni sters made the nost of their financia
di scovery. As it soon be came too difficult to
invent new offices, the old ones were doubl ed or
trebled-that is, divided up anong several hol ders,
who exercise ~their functions in rotation, or who
did what the seventeenth and ei ghteenth centuries
were too fond of doi ng, enployed a hunble
subordinate to carry them out
"of fices were sought,  then, wth a frenzied
energy, and they were created with synicism
Desmarets, one of Louis XIV's Conptroll er-
CGener al s, had proposed to t he Ki ng t he
establ i shnent of ~sone quite futile offices, and
the latter asked who would ever consent to buy
such situation? ’'Your Majesty’' replied Desnarets,
"is forgetting one of the nobst 'splendid of the
prerogatives of the Kings of France-that when the
King creates a job God immediately creates an
idiot to buy it."

(See Theory and Practice of Mddern Governnent - Herman Fi ner-

page 751)

The much desired transformation from patronage to open
conpetition is | ater devel opnment,~ to which, now, al
civilised governments profess conmitment. However, though
there is agreenment in principle that there should be a
search for the best talent particularly in relation to
hi gher posts, however, as to the nethods of assessnent of
efficiency, pronmse and aptitude, ideas and policies w dely
vary, though it has now cone to be accepted that selection
is an inforned professional exercise which is best'left to
agenci es i ndependent of the services to which recruitment is
made. The ’'interview is now an accepted aid to selection
and is designed to give the selectors sonme evidence of the
personality and character of the candidates. Macaul ay had
earlier clearly declared that a youngnen who in conpetition
with his fellowren of the sane age had shown superiority in
studies mght well be regarded as having shown character
al so since he could not have pre
389
pared hinself for the success attained w thout ~show ng
character eschewing sensual pleasures. But the “interview
cane to be recognised A as an essential part of the process
of selection on the belief that some qualities necessary and
useful to public-servants which cannot be found out in a
witten test would be revealed in a viva-voce exam nation
In justification of the value and utility of the viva-voce,
the committee on Cass | examinations in Britain said: B

P It is sometines wurged that a candidate,
otherwise well qualified, nay be prevented by
nervousness from doing hinself justice viva-voce.
W are not sure that such |lack of nervous contro
is not initself a serious defect, nor that the
presence of nmind and nervous equipoise which
enables a candidate to marshall all of his
resources in such conditions is not a valuable
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As to
voce,

390

quality. Further, there are wundoubtedly sone
candi dates who can never do thenselves justice in
witten exanmi nations, just as there are others who
under the excitement of witten conpetition do

better than on ordinary occasions .. W consider
that the viva-voce can be made a test of the
candi date’s al ertness, intelligence and

intellectual outlook, and as such is better than
any ot her "

the promise as well as the limtations of the viva-
Her man Fi ner says: E

"If we really care about the efficiency of the
civil service ‘as an instrunent of government,
rather than as a heaven-sent opportunity to find
careers for our brilliant st udent s, t hese
principl es shoul d be adopted. The interview should
| ast at least half an hour on each of two separate
occasions. It should be alnpst entirely devoted to
a di'scussion ranging over the acadenmic interests
of the candidate as shown in his examnation
syl labus, and a short verbal report could be
required on such a subject, the scope of which
woul d be announced at the interview. As now, the
i ntervi ew'should be a supplenentary test and not a
deci sive /sel ective test. The /interviewing board
shoul d include a business administrator and a
university administrator. ~The interview should
cone after ‘and not before the witten exani nation

and if this nmeans sone- i nconveni ence to candi dates
and exam ners, then they nmust remenber that they
are helping to select the government of a great
state, and a little inconvenience H

is not to be weighed against such a public duty ..

(See Theory and Practice of Mdern Governnent-Herman Fi ner
at page 779)

The problens of assessnent (of personality are indeed,

conplicated. On the prom se as well as dangers of the purely
"personal -interview nethod, Pfi ffner-Presthus in hi s
"Public Adm nistration” at page 305 says:

"Penci | - and- paper tests that neasure some aspects
of personality are now avail able. Notable anong
these are the so-called tenperanent or personality
i nventories. These consist of questions in which
the applicant is asked to evaluate hinself
relative to certain aspects of psychiatry and
abnormal psychol ogy. Such tests are subject to a
great deal of controversy however, and there is a

school of experi ment al psychol ogi sts whi ch
conderms them nmainly on tw grounds.” First,
individuals will not give honest answers in a
conpetitive test that asks themto describe their
abnornmal and intimate behavi our or beliefs.
Second, it is maintained that the value of these
tests lies in their use as the repeutic or
clinical aids rather than as vehicles for com
petition .

" Appointing officers are afraid that exam ning
procedures will fail to give proper attention to

such qualifications. The result is that they often
feel they could do a better job of selection using
only the personal interview There are at |east
two reasons why this cannot be allowed. The first
relates to the protective tendency of civi

service; appointing officers may appoi nt brothers-
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in-law or personal favourites. In addition,
psychol ogi cal research has shown t hat t he
interview is of questionable validity, even in the
hands of an experienced executive."
7. The argunents in the case on the legality of the
prescription of mninmmaqualifying marks in the viva-voce
turned nore on the undesirability of such a condition in the
background of the increasing public suspicion of abuse of
such situations by the repositories of the power. The
standards of conduct in public-life, over the years, have,
unfortunately, not helped to |essen these suspicions. Tests
of this kind owwng to be repeated on sloughts on the
sensibilities of the public in the
391
past, tend thenselves too readily to the specul ation that on
such occasions considerations other than those that are
rel evant prevail
8. On a careful ~consideration of the matter, we are
persuaded to the view that the prescription of mninum
qual i fying marks of 60 (33% out of the maxi num marks of 180
set apart for the viva-voce exam nation does not, by itself,
i ncur any constitutional infirmty. The principles laid down
in the cases of Ajay Hasia, Lila Dhar, Ashok Kumar Yadav, do
not mlitate agai'nst or render inpermissible such a
prescription. There is nothing unreasonable or arbitrary in
the stipulation that officers to be selected for higher
services and who are, with the passage of tine, expected to
man increasingly responsible position in the core services
such as the Administrative Services and the Police Services
shoul d be nen endowed with personality traits conducive to
the levels of performance expected in such services. There
are features that, distinguish, for  instance, Accounts
Service from the Police Service-a distinction that. draws
upon and is accentuated by the personal qualities of the
of ficer. Academi c excellence is one thing. Ability to dea
with the public with tact and inmagination is another. Both
are necessary for an officer. **Adnministrative and Police
Services constitute the cutting edge of the admnistrative
machi nery and the requirenent of  hi gher traits of
personality is not an unreasonabl e expectation
Indeed in Lila Dhar v. State of Rajasthan, [1982] 1 SCR
320, this Court observed:
"Thus, the witten exani nation assessees the man's
intellect and the interview test the nan hinself
and 'the twain shall neet’ for a proper selection.
If both witten exanmination and interviewtest are
to be essential feature of proper . selection the
guestion may arise as to the weight to be attached
respectively to them In the case of admi ssion to
a college, for instance, where the candidates
personality is yet to develop and it is'too early
to identify the personal qualities for | which
greater inportance nay have to be attached in
later life, greater weight has per force to be
given to performance in the witten exanm nation
The inportance to be attached to the interview
test nust be mninmal. That was what was deci ded by
this Court in Periakaruppan v. State of Tam|l
Nadu; Ajay Hasia etc. v. Khalid Mijib Sehravardi &

** The dose that is demanded may vary according to the

nature of the service

392
Os. etc. and other cases. On the other hand, in
the case of A service to which recruitnent has
necessarily to be made from persons of nmature
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personality, interview test may be the only way,
subject to basic and essential academic and
prof essi onal requirenents being satisfied .. "

(enphasi s suppli ed)
. There are, of course, many services to
which recruitnent is made from younger candi dates
whose personalities are on the threshold of
devel opnent and who show signs of great prom se,
and the discerning may in an interview test, catch
a glinpse of the future personality in the case of
such services, where sound sel ection nmust conbi ne
academc ability wth personality promse? sone
wei ght has to be given, though not rmuch too great
weight, to the interview test. There cannot be any
rule of thunb regarding the precise weight to be
given. It ~must  vary from service to service
according to the requirenent of the service, the
m ni mum quali fications  prescribed, the age group
fromwhich the selection is to be made, the body
to which the task of holding the interviewtest is
proposed to be entrusted and host of other
factors. It is a mtter for determ nation by
experts. It~ is a matter for research. It is not
for courts to pronounce upon it unless exaggerated
wei ght has been given wth proven or obvious
oblique notives. The Kot hari Conmittee also
suggested that in view of the obvious inportance
of the subject, it may be examined in detail by
the Research Unit of the Union Public Service
Conmi ssion. ™"

(enphasis suppl i ed)

This Court indicated that in matters such as. these,
which reflect matters of policy, judicial wisdomis judicia
restraint. GCenerally matters of poli cy have little
adj udi cati ve di sposition.

9. Indeed, the point raised in the appeals admts of
the answer found in the pronouncenent of this court in State
of UP. v. Rafiquddin & Os., ‘Judgnents Today 1987 (4) SC
257 where this Court considered the permissibility of the
prescription of mninmmaqualifying or cut-off marks in viva-
voce exam nation, while dealing wth clause (ii) of the
proviso to Rule 19 (as it stood prior to the 1972 amendnent)
of the UP. Cvil Service (Judicial Branch) Rules 1951. The
provision required the selection conmmittee, inter alia, to
ensure that persons who did not secure sufficiently  high
marks in the interview were not
393
recormended for the posts. Pursuant to the [ power . thus
reserved to it, the selection comttee, prescribed certain
m ni mum cut - of f marks for the interview This /court
uphol ding the wvalidity of the prescription observed at page
264 and 265:

"o Aggregate marks obtained by a candi date
determ ned his position in the list, but the
proviso of the rule required the Commssion to
satisfy itself that the candidate had obtained
such aggregate marks in the witten test as to
qualify himfor appointnent to service and further
he had obtained such sufficiently high marks in
vi va-voce which would show his suitability for the
service. The schene underlying Rule 19 and the
proviso nade it apparent that obtaining of the
m ni num aggregate nmarks in the witten test and
also the mnimmin the viva-voce was the sine-
gua- non before the Comm ssion could proceed to
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make its recommendation in favour of a candidate
for appointnent to the service. The Conmm ssion in
view of clause (ii) of the proviso had power to
fix the mnimmnmarks for viva-voce for judging
the suitability of a candidate for service. Thus a
candi date who had nmerely secured the m ni mum of
the aggregate marks or above was not entitled to
be included in the |Ilist of successful candidates
unl ess he had al so secured the nini num nmarks which
had been prescribed for the viva-voce test
"... The Conmi ssion had, therefore, power to fix
the norm and in the instant case it had fixed 35
per cent mninmumnmarks for viva-voce test. The
viva-voce test 'is a well-recognised nethod of
judging the sui tability of a candidate for
appoi ntnent-to public services and this method had
al nost universally been foll owed in maki ng
sel ection for appointment to public services.
Wiere selection is made on the basis of witten as
well as viva-voce test, the final result is
determ ned on the basis of ‘the aggregate narks. If
any mnimum marks either in the witten test or in
viva voce test are fixed to determine the
suitability of ~a candidate the same has to be
respected. Clause (ii) of the proviso to Rule 19
clearly confers power on the Conmission to fix
m ni mum marks for viva-voce test for judging the
suitability of a candidate for the service. W do
not find any constitutional legal infirmty in the
provision.”
(enphasis suppl i ed)

394

This shoul d, in your opi ni on, _concl ude the  present

controversy in favour of the appel lants.

10. Shri Rao’s reference to and reliance upon the
observations in Yadav's case is somewhat out of context. The
context in which the observations were nade was /that the
spread of marks for the viva-voce was so enornous, conpared
with spread of marks for the witten exam nation, that the
vi va-voce test ’'tender to becone the deternining factor’
The reference was to the possibility of a candidate
underservedly being allotted high narks at —the interview.
That is a very different thing fromthe question whether a
candi date should acquire at least a certain mninum
percentage of marks at the viva-voce. The distinction. in the
two sets of situations is brought out in the words of an
admi ni strator Sir Ross Barket:

"My experience, which has been chiefly confined to

cases in which the nunber of candidates was not so

large, is that the whole process is dangerous and
infinitely hazardous. | think nost selection conmittees
on which | have served have been very doubtful' about
the results of what they had done. They have done their
best on insufficient materials. The process is | think
fairly successful in weeding out the worst candi dates

(enphasi s suppli ed)

(See 'Union Public Service Commssion-MA  Mttalib-

page 135)

11. It is inmportant to keep in mnd that in his case
the results of the viva-voce exam nation are not assailed on
grounds of nmla fides or bias etc. The challenge to the
results of the viva-voce is purely as a consequence and
incident of the challenge to the vires of the rule. It is
al so necessary to reiterate that a mere possibility of abuse
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of a provi sion, does not, by itself, justify its
invalidation. The wvalidity of a provision nust be tested
with reference to its operation and efficacy in the
generality of cases and not by the freeks or exceptions that
its application mght in some rare cases possibly produce.
The affairs of Governnent cannot be conducted on principles
of distrust. |If the selectors had acted nala fide or with
oblique notives, there are, admnistrative law renedies to
secure reliefs against such abuse of powers. Abuse vitiates
any power.

We think that on a consideration of the mtter, the
Hi gh Court was in error in striking down the inpugned rules.
Accordingly, these
395
appeal s are allowed and the judgenment dated 6.2.1987 of the
Division A Bench of “the High Court is set aside and the
wit-petitions filed before it. challenging the validity of
the inmpugned rules are dismissed. It is not necessary to
i ssue express  directions in WP. 286 of 1987 in view of the
fact that pursuant to the orders of stay dated 13.3.1987,
the select-list dated 17.7.1986 becane anenable to be acted
upon. Wth the setting aside of the Judgrment of the High
Court under appeal, the inpediment in the effectuation of

select-list dated 17.7.1986 stands renoved. In t he
circunst ances of these cases, there will be no order as to
costs.

R S. S Appeal's al | owed.

397




