http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
GULABBAI

Vs.

RESPONDENT:
NALI N NARSI VOHRA AND CRS

DATE OF JUDGVENT15/07/1991

BENCH:

RAY, B.C. (J)

BENCH

RAY, B.C. (J)
FATH MA BEEVI, M (J)

Cl TATI ON:
1991 AIR 1760 1991 SCR (2) 941
1991 SCC  (3) 483 JT 1991 (3) 112

1991 SCALE  (2)60

ACT:

Bonbay Rents, ~ Hotel and Lodging House Rates Contro
Act. 1947-Section/ 12(2) read with Section 12(3)(a) and
Section 13(1)(a)-Eviction of tenants on ground of bona fide
need- Addi ti onal evi dence brought onrecord  subsequent to
filing of Suit to determnine the question of bona fide need-
Hel d adnissible "reasonable requirenent”-El enment of need-
Necessity for.

HEADNOTE

The appellant-plaintiff instituted a Regular G vil Suit
in the court of Joint Cvil Judge, J.D., Ahnednagar for
vacant possession of the suit property and also for arrears
of rent. It was pleaded by the appellant that the
defendants were in possession of the suit shop on the
nonthly rent and the tenancy conmenced fromthe first day of
every nonth and ended on the |last day of the said nonth
according to English cal ender. The plaintiff based his suit
primarily on two grounds viz., that the defendants had
conmitted default in the paynent of statutory rent and were
thus defaulters and secondly the appellant required the
prem ses for bona fide need for setting up an office for her
husband, who is tax consultant. It was asserted by the
plaintiff that the defendants had acquired (alternative
busi ness placed both in the vicinity of the suit prem ses,
being partners of the firns naned in the plaint and also
el sewhere and they no longer required the premises. It was
al so added that the suit prem ses remained nostly | ocked and
no business was carried on there; defendants 1 to 3 ' having
shifted from Ahnmednagar to Pune were doi ng business there.
The defendants denied the allegations contained in the
plaint, stating that the suit property was in their
possession since last 20 years at the annual rent of
Rs.255.36 ps; that an receipt of the notice they had sent
the rent amounting to Rs.517-92 ps. by Mney Order which the
appel | ant refused being not correctly cal cul ated; then again
the defendants sent Rs.960 by Demand Draft which was also
refused by the appellant as mscal cul ated. Thereafter the
def endants sent Rs.658.55 ps. by Money Order which was
accepted by the appellant. According to the tenants they
are always to pay the rent and in fact the appellant’s
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husband had been accepting the rent w thout issuing any
recei pt t heref ore. According to the defendants, t he

requirenent of the plaintiff was neither bona fide nor
reasonabl e; her husband, an
942

I ncome- Tax and Sal es/ Tax Practitioner was working with M.
Gandhi as one of his partners and also having his own
office. Further the plaintiff was in possession of an area
15ft. x 25ft. on the ground floor facing towards west,
adj acent to the suit premises and also conplete first
floor 45ft. x 15ft.

The Trial Court held that the defendants failed to prove
that the suit premises were |eased to themat annual rent
and as such they were held to be defaulters as the
deposits of rent were not nade within the neaning of Section
12(3)(a) and 12(3)(b) of the Rent Act. The Trial Court
further f ound that as the plaintiff has no ot her
acconodation at Ahnmednagar except the suit prem ses and the
partnership of the plaintiff’'s husband with with S.B. Gandh
had been dissol ved, the plaintiff reasonably required the
suit prenises for the purpose of opening office of her
husband as Tax Consultant. Accordingly the Trial Court
decreed the suit and directed the defendants to hand over
the vacant possession of the suit premi ses within one nonth
of the date of order. Being aggrieved, the defendants filed
an appeal before the Additional District Judge, Ahnednagar
The Additional District Judge, held that the trial court was
right in holding that the defendant No. 1 was paying the
rent nonthly and he was a nonthly tenant but there were no
arrears for the statutory period in order to hold that the
defendants were defaulters for which their -tenancy was
liable to be determned. On the question of bona fide
requi renent of the appellant, the Additional District Judge
al so considered the application for _additional evidence
whi ch di sclosed that the plaintiff’'s husband had purchased a
pl ot and constructed a bi g bungal ow covering about 2000 sg.
ft. and held that it was not known whether the Muinicipality
had given permssion for habitation and furthernore the
requi rement of the plaintiff was especially for -~ conducting
her husband’ s profession of Tax Practitioner at the required
suit premses, which is not for residential purposes. On
this reasoning the Additional District Judge held that ~the
subsequent circunstances have not nuch relevance and the
requirenent of the plaintiff-appellant was a bona fide —and
genui ne one. Accordingly he affirned the decree passed by
the Trial Court.

The Respondent tenant being aggrieved filed a wit
petition wunder Article 227 of the Constitution praying for
setting aside the decree of ejectnment passed against /him
The Hi gh Court, on a consideration of the additiona
evi dences whi ch have been expressly nmentioned- in the
application for additional evidence, held that the ‘husband
of the appellant had required a plot in T.P. Scheme No. |11,
Ahrmednagar and constructed a bi g bungal ow t hereon during the
pendency of the appea

943
and has been residing there. The said prenises consisted of
a 2000 sqg. ft. covered area and the appellant was using the
same for residence and office purpose also. The Hi gh Court
hel d that the said bungal ow can be conveniently used for the
resi dence of the plaintiff and her famly nenbers as well as
for the purpose of opening of office of Tax Consultant by
her husband. That apart, the entire first floor of the suit
premn ses can be conveniently utilised for opening the office
of Tax Consultant by the plaintiff’s husband. The Hi gh Court
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therefore on that reasoning allowed the wit petition and
set aside the judgnments and decrees passed by the Courts
bel ow.

Hence this appeal by the appellant-landlord by specia
| eave.

Di sm ssing the appeal, this Court

HELD: The | ower Appellate Court, after considering the
evidences held that the defendant are not defaulters as
there were no arrears for the statutory period. Thus, the
guestion of the default on the part of the defendants in the
payment of rent was not at all raised nor agitated before
the Court of Appeal below by the plaintiff. [952F (F

It is now beyond the pale of any doubt that in
appropriate cases events subsequent to the filing of the
suit can be taken notice of and can be duly considered
provided the sanme is relevant in deternining the question of
bona fide requirement. The H.gh Court was right in duly
considering the new facts and circunstances that have been
brought to the notice of the Court by the application for
additional evidence filed under Order 41 Rule 27 of the Code
of Civil Procedure. [957H 958A]

In the appeal it has beenrightly held by the Hi gh Court
after consi dering the subsequent facts and material s
brought out by the application for additional evidence that
the plaintiff failed to prove reasonabl e and bona fide need
for her occupation of the suit prem ses for the purpose of
openi ng the Tax Consul tancy office of "her husband, Amitla
Mut ha. Considering the facts and circunstances as well as
the subsequent materials brought out by the application for
additional evidence, we have no-hesitation in our mnd to
hold that the aforesaid findings arrived at by ‘the High
Court is totally unexceptionable and so the same cannot be
interfered with in this appeal. [958F(F

The wor ds ‘‘reasonabl e requi rement’’ undoubt edl y
postul atethat there nust be an el enent of need desire or
wi sh. The distinction between desire and need shoul d
doubt| ess be kept in

944
m nd but not so as to nake even the genuine need-as nothing
that a desire.
Ms. Variety Enporiumv.V. R M Mhd. |brahimNaina, [1985]
2 SCR 102; Chandavarkar Sita Ratna Rao v. Ashalata S. Guram
[1986] 3 SCR 866; Pasupul eti Venkateswarlu v. The Mtor &
CGeneral Traders, [1975] 3 SCR 958; Hasmat Rai & Anr. - v.
Raghunath Prasad, [1981] 3 SCR 685; Amarjit Singh v. Snt
Khat oon Quamarain, [1987] 1 SCR 275; and Begum and O's. V.
Abdul Ahad Khan and Ors., [1979] 2 SCR 1;

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 4236 of
1988.

From the Judgnent and Order dated 13.4.1988 of the
Bonbay Hi gh Court in WP. No. 1689 of 1987

V.M Tarkunde, Ms. Nandini Gore, Ms. Aditi Chaudhary
and Ms. M Karanjawala (NP) for the appellant.

Dr. Y.S. Chitale, Shishir Sharma and P.H.  Parekh for
the Respondents.

The Judgrment of the Court was delivered by

RAY, J. This appeal leave is directed against the
judgrment and order passed by the High Court at Bonbay in
Wit Petition No. 1689 of 1987 allowing the wit petition
setting aside the judgnment and decree passed by the Tria
Court and affirnmed by the | ower appellate court and thereby
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di smssing the suit by filed by the plaintiff (appellant in
this appeal) for eviction of the tenant-respondents.

The matrix of the case as appears fromthe pleadings of
the parties is as foll ows:

The plaintiff-appellant, Gulabbai instituted Regular
Cvil Suit No. 19 of 1979 in the court of Shri S.S. Patil,
11 Jt. Civil Judge, J.D., Ahnednagar at Ahnednagar for
vacant possession of the suit property consisting of part
of survey No. 3576 in the city of Ahnmednagar and also for
the arrears of rent and the costs of the suit. Oiginally
the said property belonged to the Inmarat Conpany Private
Limted. The plaintiff purchased the said property from
| marat Conpany Private

945

Li mi ted bearing nunbers-on the front on the eastern as 81 to
83 and rear part on the Wst 89 to 91, for a consideration
of Rs. 34,000 on August 12, 1976. At the tine of purchase of
the premses the said Anritlal Mitha in the name of his
wi fe. ' @Qlabbai, the plaintiff. The defendants were in
possession ~of a part of the said prem ses bearing Nos. 81
to 83 on_ eastern side whereas the western part on the
ground fl oor bearing Nos. 89 to 91 was possessed by the
brother of Amitlal Mitha ie. kanhyal al Mitha who has been
runni ng a provision store under the nanme and style of ‘Mitha
Provision Store’ for the last 15 years. The defendant Nos. 1
and 4 i.e. Nalin Narsi Vohra and Mulji Narsi Vohra are the
br ot hers whereas defendant Nos. 2 and 3 are the wife and son
of the defendant No. 1 respectively. According to the
plaintiff, the defendants are in-possession of the suit shop
Nos. 81 to 83 and neasuring 21ft. x 15ft. onthe nonthly rent
of Rs. 21.28 ps. plus education cess Rs. 2.55 ps. The
tenancy commences fromthe first day of ‘every nonth and ends
on the last day of the said nonth according to the English
calendar. Prior to the purchase of the ~suit prem ses, the
tenancy is in the nane of defendant No. 1 i.e. Nalin Nars
Vohra and the rent receipts too were in the name of the
defendant No. 1 only. According to the plaintiff, the
original agreenent of defendant with Imarat Conpany Pvt.
Ltd. is to pay rent fromnonth to nonth. After purchase of
the said property. Inmarat Conpany intimted to the tenant-
def endant No. 1 about the said purchase by the plaintiff. It
has been pleaded by the plaintiff that the defendant No. 1
assured the plaintiff after purchase of the suit house, that
he would vacate the said prem ses. However, the defendants
denmanded ‘ Pagadi’ anmounting to Rs. 25000 in-order to vacate
the suit premises. It was alleged by the plaintiff that the
def endants were in arrears of rent since 12.8.:1975 till
15.12.1977. The plaintiff, therefore, issued a notice dated
15.12.1977 of ejectnent and thereby demanded No. 1 after
receipt of the notice sent Rs. 571.92 ps. by Mney Oder
But it was refused by the plaintiff as the rent -was not
correctly calculated. The defendants again sent Rs. 960 by
Demand Draft which was also refused by the plaintiff as
m scal cul ated. The defendants sent thereafter Rs. 658.55 ps.
by Mney Oder which was accepted by the pl ai ntiff.
According to the plaintiff the defendants are nonthly
tenants and so according to her, defendants are defaulter
for non-paying the rent of the suit premses for nore than
si X nont hs.

The plaintiff also stated that her husband, Anritla
Mitha is a

946
Taxation Consultant and the suit prenmises are required for
the purpose of office for her husband as her husband has no
other suitable accommodation except the suit premises to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 14

open his office. It has also been pleaded in the plaint that
the defendants no longer require the suit prenmises for the
purpose of business because the defendant Nos. 1 to 3 are
at present residing at Pune and doi ng the business at Pune
under the name and style of ‘Ashok and Conpany’ which deals
with the sale and purchase of machine tools. It has further
pleaded by the plaintiff that the defendants are in
possession of three other business at Nagar which are
situated near the suit prenises. The defendants have
purchased one shop in front of Kohinoor Coth Store in
the year 1964 and defendant Nos. 1 to 4 are partners in the
shop ‘Liberty Dresses’ which deals with Reddy made garnents
and Hosiery. The defendant Nos. 1 to 4 have also purchased
the premses for Rs. 13,000 in the year 1972 from | narat
Conpany Private Ltd. which is also situated in front of the
suit premses. The defendants have also purchased one
premi ses fromlnmarat Conpany Private Ltd. In the year 1974
for 12,000. The defendants have remobved the mddle wall in
bet ween the two properties nentioned above and opened a big
shop and ‘are carrying the business of readynade garnents and
wool en hosiery called as ‘Madura Stores’. It is the case of
the plaintiff that the defendants no nore require the suit
prem ses for business purposes and prayed for an order of
eviction of the defendants fromthe suit premses on the
ground of bona fide requirenent. It has also been pleaded
that greater hardship would be caused to the plaintiff if
the possession did not hand over the suit premises to the
plaintiff after the receipt of the notice and the instant
suit was filed on January 8, 1979.

The defendant-respondent ~Nos. 1 to 4 filed ‘a witten
statenment exhibit 10 denyingall the material allegations
nmade by the plaintiff. According to the defendants, the
description of the suit house was not nade properly in the
pl aint and hence on that ground the suit is liable to be
di sm ssed. The defendants has stated that the suit property
is in their possession since the |last 20 years at the annua
rent of Rs. 255.36 ps. They have further stated that the
rent of the suit premses is to be given after every 1 vyear
which the defendants had been regularly paying to /| nmarat
Conpany Pvt. Ltd. The defendants admit that the suit
prem ses has been purchased by the plaintiff in the year
1975 and the defendants offered the rent to the plaintiff
on several occasions but the plaintiff refused to —accept
the same. Utinmately, they sent the rent by Mney Oder
whi ch was also refused by the plaintiff. Again, in order to
show their willingness the defendants sent an amount of

947
Rs. 960 by Demand Draft but it was also refused by the
plaintiff. The defendants thereafter have sent " Rs. 658.58
ps. which was accepted by the plaintiff on Decenber 27
1977. Thus, the rent was paid upto 30.11.1977 and again
from1.12.1977 to 30.9.1978, the defendants paid the rent of
the suit premses to the plaintiff and husband of the
plaintiff accepted the same, but he did not give the receipt
of the sane. The defendants further remtted an anount  of
Rs. 238.35 ps. by Money Order to the plaintiff and it was
accepted by the plaintiff. The defendants subnit that they
wer e always ready and willing to pay the rent to the
plaintiff but the plaintiff was not accepting the sane. The
def endants also replied to the said notice. According to the
defendants the requirenent of the plaintiff 1is neither
bona fide nor reasonable. The defendants further pleaded
that the husband of the plaintiff is Incone tax and State
tax Practitioner and working with S.B. Gandhi as one of his
partners and al so having his own office which is situated in
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Ghas @Gli, now called as Shahaji Road on the first floor
and the said premises is suitable for plaintiff’s husband to
open to his office there. The plaintiff is in possession of
area 15 fts. x 25 fts. on the ground floor facing towards
west, adjacent to the suit prem ses and al so conplete first
floor 15 fts. x 15 fts. The said area is suitable for
plaintiff’s husband for his office if he so desires. It has
been pleaded by the defendant No. 1 that greater hardship
woul d be caused to himif premises are vacated and handed
over to the plaintiff. The defendants subnit that they are
residing at Ahnednagar and carrying the business of Ready-
made garnents in the suit shop. It has been further pleaded
that accommpdation is not easily available in the Ahnednagar
City for the purpose of husiness and Kapad Bazar area where
the suit prem ses exist is the only good narket of hosiery
and so prayed for dismissal of the plaintiff’'s suit.

On the above pleadings ten.issues were franed of which
the relevant issues are:

| ssue 'No. 2 . \Whether the plaintiff proves that the
is |awful defaulter in paynent of nonthly
rent?

|ssue No. 3 : Wiether the plaintiff proves that she

bona fide requi res possession of the
suit premises for the office of her
husband Anritlal ?

| ssue No. 4 . To whom the greater hardship would be
caused by passing the decree for eviction
than by refusing to pass it?

948

| ssue No. 7 : VWether the defendant No. 1 proves that
suit - prenmses were l|eased to him at
annual rent of Rs. 255.36 ps.?

The Trial Court held with regard to | ssue No. ‘that at
the time of purchases there was ground floor and first floor
to the suit prem ses. The defendant were in possession of
shop Nos. 81 to 83 on the eastern -side and on the  western
side of the ground fl oor shops bhearing Nos. 89 to 91 were in
possession of the brother of the plaintiff’s’ husband,
Kanhyal al Mut ha were he had been running a provision store
since the last 13 years. The famly of Amitlal Mitha, i.e.
husband of the plaintiff considered of his wfe, his 3
children, the eldest son aged about 16 years was studying
in the 12th standard in the year 1981. H's second son aged
about 13 vyears was in 7th standard and 3rd son in 3rd
standard in the year 1981. The plaintiff had been residing
on the first floor of the suit premnises, which consisted of
4 roons, first one bed roomtowards west adneasuring 7 fts.
x 12 fts. and next room kitchen adnmeasuring 7 fts. x 11 fts.
and 3rd room adneasuring 7 fts. x 11 fts. which is used for
the studies of the children. One other room adneasuring 15
fts. x 15 fts. was used as a bed room It has been found
that first floor premises is not sufficient for his ' office
pur poses because he requires at least 25 fts. x 30 fts. area
for the purpose of office in order to keep the records —and
for the sitting arrangenment for his clients and also for his
cabin. It has further been found that the ground fl oor shop
Nos. 89 to 91 adjacent to the suit premises is not avail able
for the plaintiff's husband for opening his office as
Kanhyal al Mutha, brother of the plaintiff’s husband, has
been running there Mutha Provision Store for the |last about
15 vyears, the evidence of Anritlal is also consistent wth
the evidence of Kanyalal Mutha on this point. The Tria
Court therefore, found that as the plaintiff has no other
accomodati on at Ahmednagar except the suit premi ses and the
partnership of the plaintiff’s husband with S.B. Ghadhi has
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been dissolved, the plaintiff reasonably requires the suit
prem ses for the purpose of opening of office of her husband
as Tax Consultant. The denmand of the plaintiff is therefore,
reasonable and bona fide. It was also found that the
defendant No. 1 was in possession of a number of prem ses
which are near the suit prem ses and the defendants were
carrying on the hosiery business in those prem ses under the
nane and style of ‘Liberty Dresses’ and ‘Madura Stores’. It
has been further held that the defendant No. 1 was shown as
partner in the firmMs Vohra and Conpany, 94/97 Budhwar
Peth, Pune 2, and the residence of defendant No. 1 is known
as Krishnakripa, Mikund Nagar, Pune-9 where the suit summons
were served on the defendant No. 1. It was
949

also found that it was evident fromexhibit 105 that the son
of defendant No. 1 and wi fe of son of defendant No. 1 are
the partners in Ms Ashok and Conpany and both are residing
at 7/ 3-C Vanshree Apartnment, Rambag Col ony, Sadashiv peth.
It has al so been found that the defendant No. 1 has adnmitted
in his cross-exanm nation that he has vacated his residentia
prem ses —at Ahmednagar and he is in search of other
resi dential acconmodation. It was, therefore, held that the
plaintiff has proved his bona fide requirement of the suit
prem ses and thus  issue No. 3 had been decided in the
affirmative.

As regards Issue No. 4, the Trial Court held that except
the suit premises and first floor on'it, no-other prem ses
was available to'the plaintiff at~ Ahmednagar. The Tria
Court held further that the first floor premises is not
suitable for the plaintiff’'s husband to openhis office and
greater hardship will be caused to the plaintiff if the suit
prem ses be not handed over to the plaintiff than by denying
hi mt he vacant possession of the suit prenises. Issue No. 4
was thus held in favour of the plaintiff. It was | further
held that the suit premi ses were properly described in the
pl ai nt.

As regards Issue Nos. 2 and 7 it was held that the
defendant No. 1 is a nonthly tenant and the nonthly rent in
respect of such premises is Rs. 21.28 ps. plus education
cess Rs. 2.55 ps. i.e. Rs. 23.83 ps. It was also held that
the tenancy commenced fromthe first day of every nonth and
ended on last day of the sane nonth as per the English
cal endar. The Trial Court held that the defendants failed to
prove that the suit prem ses were leased to themat annua
rent of Rs. 255.36 and hence that issue was decided agai nst
the defendants. The defendants were also to be held as
defaulters as the deposits of rent were not nmade within the
meaning of Section 12(3)(a) and 12(3)(b) of the Rent . Act.
The Trial Court thus decreed the suit and directed the
defendants to hand over vacant possession of the suit
prem ses within one nmonth of the date of order

Agai nst the said Judgnent and decree, the defendant No.
1 Nalin Narsi Vohra filed an appeal being Regular G vi
Appeal No. 430 of 1985 in the court of Addl. Distt. Judge,
Ahrmednagar, The |earned Additional District Judge held that
the Trial Court was right in holding that the defendant No.
1 was paying the rent nonthly and he was a nonthly tenant.
It was further held that there are no arrears for the
statutory period in order to hold that the defendants are
defaulters for which their tenancy is Iliable to be
determ ned. As such the Addl. District Judge found against
the plaintiff holding that the defendants

950
had not defaulted in paynment of rent and there could not be
any decree of ejectnent on this ground. The |[|earned Addl.
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District Judge further held that there was nothing which
shattered the evidence of Anritlal when he speaks about the
bona fide requirement of the plaintiff for having the suit
property to open his office and the argunment that plaintiff
can acquire the prem ses of Kanhyalal could not be accepted
as it was neither possible nor feasible in the near future
to expect that Kanhyalal would surrender the prenmises to
plaintiff. The construction on the second floor of the suit
prem ses was a tenmporary one and as such the sane could not
be used for residential purposes. The Addl ed. District Judge
also considered the application for additional evidence
whi ch di sclosed that the plaintiff’s husband had purchased a
pl ot at Chahurana Bk. at the T.P. Schene No. 3 within the
nmuni cipal limt of Ahnednagar and constructed a big bungal ow
covering about 2000 sq. ft. The Addl. District Judge held
that it was not known whether the Miunicipality has given
perm ssion for habitation and furthernore the requirenment of
the plaintiff was especially for conducting her husband s
pr of essi on of Tax Practitioner at the required sui t
prem ses,. which is not for residential purposes. The suit
prem ses are situated in Kapad Bazar area where the trading
conmunities have their shopsand business establishnents,
and is fit for the opening of Tax Consultant’s office. The
bungal ow constructed by the plaintiff’s husband was not
suitable for starting the office of Tax Practitioner as it
is at a renote place. It was, therefore,  held that the
subsequent circunstances have not nmuch relevance and the
requirenent of the plaintiff was a bona fide and genuine
one. As such, the Additional District Judge affirnmed the
judgrment and decree passed by the Trial ~Court. It was
further held by the |earned Additional District Judge that
there was no possibility of any hardshi p bei ng caused to the
defendants in case the possession of the suit prem ses was
grant ed to the plaintiff. The  Addl- District Judge
therefore, dismssed the appeal and affirned the judgnent
and decree of the Trial Court.

Feeling aggrieved the respondent-tenant, Nalin Nars
Vohra filed a wit petition under Article 227 of the
Constitution being registered as Wit Petition No. 1689 of
1987 in the H gh Court of Judicature at Bonbay-

The High Court issued a Rule on the said wit  petition
and after hearing the parties and considering the facts and
circunstances including the evidences on record, the High
Court held that 1in a petition under Article 227 of the
Constitution of |India the H gh Court does not generally
interfere with regard to the concurrent findings of facts

951
arrived at by the courts below but in appropriate cases. the
H gh Court has jurisdiction under Article 227 of the
Constitution to consider facts subsequent to the filing of
an application for eviction which have a great bearing on
the question of bona fide and reasonabl e requirenment of the
l andl ord for a decree for eviction of the suit prem ses. The
High Court has referred to some decisions rendered by this
Court in this respect. It has been held by the H gh Court
that of the subsequent facts which are relevant and
admi ssible can be taken into considerations by the High
Court in order to cone to a finding as to the reasonabl e and
bona fide requirenent of the landlord for passing a decree
of eviction fromthe suit prem ses. The Hi gh Court has held
on a consideration of the additional evidences which have
been expressly nmentioned in the application for additiona
evidence stating in detail that the plaintiff’'s husband,
Anritlal Mitha after passing of the decree for eviction
under section 13(1)(a) of the Bonbay Rents. Hotel and
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Lodgi ng House Rates Control Act, 1947 has acquired a plot

bei ng No. 47/1 situated in T.P. Scheme No. |I11I at
Ahrmednagar. The total area of the plot is 3025 sgq. ft. and
after getting the perm ssion fromthe Minicipal Council of

Ahrmednagar, the plaintiff’'s husband constructed a bi g
bungal ow thereon during the pendency of the appeal and had
been residing there. The said prem ses consists of a covered
area of 2000 sq. ft. and the plaintiff is using the sane for
resi dence and office purpose also. These facts were not
properly considered by the |ower appellate court while
finding about the reasonable and bona fide requirement of
the plaintiff in passing a decree of eviction of the
defendants fromthe suit prem ses. The H gh Court held that
the sai d bungal ow can be conveniently used for the residence
of the plaintiff and her fanmily menbers as well as for the
purpose of opening of office of Tax Consultant by her
husband. That apart, the entire first floor of the suit
prem ses can be conveniently utilised for opening the office
of Tax Consultant by the plaintiff’s husband, Amitla
Mut ha. The lower appellate court totally failed to consider
this aspect of the case. It has, therefore, been held that:
L Even otherwi se the finding is nanifestly
so unj ust and unsupported by the evidence that its
validity cannot be sustained even in this limted
field, nore so, since there is utter m s-reading of
t he evidence and non-application of mnd on
material | features and there is also an error
apparent on'the face of the record.’
The High Court, therefore, allowed the wit petition and
made the rule absolute and set aside the  judgnents and
decrees nmmde by the courts below.
952

It is against this judgnent and order, the instant
appeal on special |eave has been filed at the instance of
the plaintiff in this court.

Three question were raised before the courts below. The
first question was whether the suit property was /properly
described in the plaint or not.

On this point, both the Trial Court as well as the
| ower appellate court have concurrently found that the suit
prem ses being part of Survey No. 3576 which was previously
owned by one Inmarat Conpany Private Limted from whom the
plaintiff’s husband Amritlal Mitha purchased for a sum of
Rs. 34, 000 was properly described in the plaint ~and the
respondent s- def endant s have been occupyi ng an area
admittedly 20fts. x 15fts. being shop Nos. 81 to 83 on the
eastern side of the said premises. This finding of the
courts below has neither been chall enged before the  Hi gh
Court nor before this Court in the instant appeal.

The next point that was urged by the plaintiff ~in the
courts bel ow was that on the ground of default in paynment of
arrears of rent the defendant No. 1 was liable to be ejected
from the suit prem ses in accordance with the provi.si ons
of Section 12(2) read with Section 12(3)(a) of the Bonbay
Rents, Hotel and Lodging House Rates Control Act, 1947
hereinafter to be referred in short as the said Act. On this
point, the Trial Court held that:

. the defendant by depositing rent for the
first time on 8.6.80, for the period 1.10.78 to
31.12.80 comm tted breach of above mentioned ruling
and is defaulter within the neaning of Section
12(3)(a) and 12(3)(b) of the Rent Act.’
The |ower Appellate Court, however, after considering
the evidences held that the defendant are not defaulters as
there were no arrears for the statutory period. Thus, the
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question of default on the part of the defendants in the
paynment of rent was not at all raised nor agitated before
the Court of Appeal below by the plaintiff.

The only question that was agitated wth gr eat
vehemence by the | earned counsel on behalf of the appellant
is about the finding arrived at by the H gh Court to the
effect that there was no reasonabl e bona fide requirenent
for the plaintiff-appellant to obtain a decree for eviction
of the defendants-respondents fromthe suit prenises for the

953
purpose of opening of office of Tax Consultant by the
appel l ant’ s husband, Anritlal Mitha on the ground floor of
the said premi ses. M. Tarkunde, |earned counsel appearing
in support of the case of the appellant has with great
vehenmence urged before us that the bungal ow that has been
constructed by the appellant’s husband within Ahnednagar
Muni ci pal area is-at a distance of about 1-2 Knms. from the
suit prem ses whereas the suit premses is situated in the
Kapad 'Bazar ~area where the traders have their shops and
establ i shnents and as such the ejectnent of the respondents
fromthe suit preni ses was necessary for opening the office
of Tax Consultancy in the suit prem ses by the husband of

the appellant. It has been further urged in this connection
by M. Tarkunde that the bungal ow that has been constructed
and conprises of a/'covered area of 2000 sq. ft. 1is entirely

necessary for occupation of the appellant’s eldest son
Abhey Amritlal Mitha who passed MBBSin 1988 and obtained
certificate of registration. It has also been submitted in
this connection that perm ssion to start dispensary and
consulting clinic/residence in the said premses. has been
obt ai ned fromthe Town Planner and Chief Oficer, Ahnmednagar

Muni ci pal  Counci | . It has also been wurged wth great
vehemence by Shri Tarkunde that the respondent has not been
residing at all in Ahnednagar but has shifted to Pune as
will be evident fromthe fact that the summons of the suit

were served on the respondent No. 1 at his residence at
Krishnakripa, @Glli No. 3, 3rd Floor, Mukund Nagar, Pune-
411009. It has been further stated that the respondent No.
1, Nalin Narsi Vohra has started a business under the nane
and style of Ms Vohra and Conpany since February,  94/97,
Budhwar Peth, Pune-2. It is a partnership firm business and
the partners, are Nalin Narsi Vohra, Krishnakripa, Mikand
Nagar, Pune-9 and Ms. Bhanu Ashok Vora, 41/166, Lokananya
Nagar, Pune-30. This business has been started since July,
1979 as per the partnership deed and the copy of the
regi ster of firms. It has also been stated that the
respondent No. 1, Ashok Nalin also started a business of
machi ne tools known as Ms Ashok & Company at 94/97, Budhwar
Peth, Pune-2 vide partnership deed dated 12.2.1982. It  has
further been urged on behalf of the appellant tha the suit
prem ses remmi ned under | ock and key for about ten years and
no business was transacted in the said prem ses. I't has
also been wurged in this connection that besides the  suit
prem ses the respondents purchased the Municipal Prenises
No. 2733/6 and has been running ‘Madura Stores’ for selling
ready-made garnents. In 1972, the respondent No. 1 Nalin
Narsi Vohra and his brother, respondent No. 4, Milji Narsi
Vohra jointly purchased the ownership rights from | marat
Conpany Pvt. Itd. the prem ses No. 733/9 and open ‘Liberty
Dresses’ therein for sale of

954
hosi ery goods. Simlarly the respondent No. 1 al so
purchased anot her premni ses opposite to Kohinoor Cloth Store
and after renoving the wall in between two shops, has been

runni ng the busi ness of ready nmade garments known as ‘ Madura
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Stores’. It has, therefore, been contended that the suit
prem ses being closed for a period of ten years and no
busi ness being carried on there, the appellant is entitled
to get decree of ejectnment of the respondents fromthe suit
prem ses under the provisions of the said Act.

The contention that the respondents kept the suit
prem ses under |ock and key for about ten vyears
wi t hout opening the shop, running the business of
ready-made garnents therein, has not at all been
proved by any evi dence what soever as has been held
by the H gh Court. Therefore, this contention is
whol Iy untenable. Mreover the ground of ejectnent
of the ground of non-paynent of rent for over six
nonths under Section 12(2) and 12(3)(a) of the
Bonbay Rent Act has not been nentioned in the
eviction suit nor any issue was franed on this
score.

It ~has been on the other hand contended by the | earned
counsel appearing on behalf of the respondents that the
subm ssions nmade in the application for additional evidence
bring further materials before the I'ower appellate court on
t he guestion t hat the appel | ant has alternative
accommodati on and as such she did not reasonably and bona
fide require the suit prem ses for the opening of the office
of Tax Consultant for her husband, Anritalal Miutha therein
It is convenient to note in this connection that the
statenments as well as the subsequent facts that have been
brought to the notice of the court by the application for
addi ti onal evidence under Order 41, Rule 27 of the Code of
Cvil Procedure and filed before the | ower appellate court
have not been controverted at all. As such, the -appellant
or her husband, Anritlal Mitha did not deny those subsequent
facts brought before the court by the said application. The
| ower appellate court that adnmitted the application for
addi ti onal evidence failed to consider at all the fact that
a very specious bungal ow conprising of about 2000 sq. ft.
covered area had already been built within the Ahnmednagar
Muni ci pal Area by the plaintiff’™s husband, Anritlal Mitha.
After purchasing the plot and constructing the bungal ow
during the pendency of the appeal before the lower appellate
court, the appellant with the nenbers of her famly had been
residing there and the husband of the appellant had started
the office of Tax Consultancy in that bungal ow. The | ower
appel l ate court nerely by-passed this relevant fact on the
plea that that bungalow is at a distance ~from the ~Kapad
Bazar area where the shops
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of the traders are situated. The |ower appellate court also
did not at all consider whether the first floor of the /suit
prem ses as well as the second fl oor which though clained to
be a shed, could be conveniently utilised for the purpose of
the said Tax Consultancy O fice. The |ower appellate Court

simply considered that the second floor being a
temporary shed could not properly be wused for
opening the Tax Consultancy O fice and the first
floor which consisted of 4 rooms of which 2 are
used as bed roons and 1 is used as a kitchen and 1
as study room of the sons of the appellant, cannot
be conveniently wutilised for the said office as
there was no space for the sane w thout considering

at all that the appellant with nenbers of his
famly had been residing already in the spacious
bungal ow referred to hereinbefore. It has been

urged with great vehenmence on behalf of the
appel l ant that both the Trial Court as well as the
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Lower Appel late Court having found that the
appel l ant reasonably and bona fide required the
suit premses for the opening of the office of Tax
Consul tant of the appellant’s husband, Anritlal

Mut ha, the decree of eviction of the suit prem ses
shoul d not have been set aside by the H gh Court
under Article 227 of the Constitution by taking
i nto consideration subsequent facts and evi dences.
This subnmission, in our considered opinion, is
wi t hout any substance and sane is to be rejected.
Ref erence may be made in this connection to the
decision in the case of Ms Variety Enmporium v.
V.R M Mhd. Ibrahim Naina, [1985] 2 SCR 102
wherein it has been observed that:

"No authorityis needed for the proposition that,
in appropriate cases, the Court must have regard to
events as they present- thenselves at the time when
it is hearing the proceeding before it and nould
the relief inthe list of those events. W may,
however , draw attention to a decision of this Court
in Hasmat Rai v. Raghunath Prasad, [1981] 3 SCR 605
the ratio of which may be stated thus:

VWhen an action is brought by a landlord for the
eviction of atenant on the ground of persona

requirenents, the |andlord s need nust not only be
shown to exist at the date of the suit, but it must
exist on the date of the appellate decree, or the
date when 'a higher Court deals with the matter.
During the progress and passage of proceedings from
court to court, if subsequent events occur which

if noticed, would non-suit the | andlord, the court
has to exani ne and eval uate those events and nould
the decree accordingly. The'tenant is entitled to
show that the need or requirenent of the |andlord
no nmore exists by pointing out such subse-
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guent events, to the court, including the appellate
court. In such a situation, it would be “incorrect

to say that as a decree or order for eviction is
passed against the tenant, he cannot invite the
Court to take into consideration subsequent events.
The tenant can be precluded fromso contending only
when 3 decree or order for eviction has ~becone
final. (Pages 606-607).

Justice R'S. Pathak, who concurree with Justice
D. A. Desai and Justice Venkataram ah, expressed the
same view t hus:

It is well settled now that in a proceeding for the
ejectment of a tenant on the ground of persona
requi r enent under a statute controlling t he
eviction of tenants, unless the statute prescribes
to the contrary, the requirenent nust continue to
exi st on the date when the proceeding is finally
di sposed of either in appeal or revision, by the
rel evant authority. That position is indisputable.
(Page 624).

Chandavarkar Sita Ratna Rao v. Ashalata S. Guram
SCR 866 it has been observed that:

"In exercise of jurisdiction under Article 227 of
the Constitution, the High Court can go into the
gquestion of facts or look into the evidence if
justice so requires it. But it should decline to
exercise that jurisdiction in the absence of clear
cut down reasons where the question depends wupon
the appreciation of evidence. 1t also should not
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interfere with a finding within the jurisdiction of
the inferior tribunal or court except where the
finding is perverse inlawin the sense that no
reasonabl e person properly instructed in law could
have conme to such a finding or there is any
msdirection in law or a viewof fact has been
taken in the teeth of preponderance of evidence or
the finding is not based on any material evidence
or it has resulted in manifest injustice. Except
to that Ilimted extent the Hgh Court has no
jurisdiction."

In Pasupuleti Venkateswarlu v. The Mtor & GCenera

Traders, [1975] 3 SCR 958 it has been observed by this Court

t hat:

"For making the right or renmedy, claimed by the
party just
957

and nmeaningful as also legally and factually in
accord wth the current realities, the court can
and in many cases nust, take cautious cogni zance of
events and devel opnent subsequent t ot he
institution of the proceeding provided the rul es of
fairness to both sides are scrupul ously obeyed. On
bot h occasions the Hgh Court, in revision,
correctly/ took this view. The later recovery of
anot her accommodation by the landlord, during the
pendency | of the case, has as the High Court twice
pointed out, a material bearing onthe right to
evict, inwview of the inhibition witten into s.
10(3)(iii) itself. The High Court was  right in
taking into consideration the facts which cane into
bei ng subsequent to the commencenent . of t he
proceedi ngs. "

Sinm | ar observation has been nade in Hasmat Rai & Anr.

v. Raghunath Prasad, [1981] 3 SCR 685.

"It is immaterial that the amendment was sought
nore than three years after possession’  of the
portion had passed to the respondent. The' Hi gh
Court was bound to take the fact into consideration
because, as is well settled now, in—a proceeding
for the ejectment of a tenant on the -ground of
personal requirenment under a statute controlling
t he eviction of tenants, wunless the statute
prescribes to the contrary the requirenent nust
continue to exist on the date when the proceedi ng
is finally disposed of either in appeal or
revi sion, by the relevant authority.  The position
to my mnd, is indisputable. The H gh Court should
have al | owed the anmendnent."

In Amarjit Singh v. Snt. Khatoon Quanarain, [1987] 1

SCR 275 it has been observed by this Court that:

"Admini stration of justice demands that any changes
either in fact or in |law must be taken cognizance
of by the Court but that nust be done in a cautious
manner of relevant facts. Therefore, subsequent
events can be taken cognizance of if they are
rel evant and materiel."

On a conspectus of all these decisions rendered by this

Court, it is now beyond the pale of any doubt that in
appropriate cases events subsequent to the filing of the

sui t
provi

tion
was

can be taken notice of and can be duly considered
ded the sanme is relevant in determ ning the sues-
958
of bona fide requirenent. Therefore, the H gh Court
right in duly considering the new facts and
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circunstances that have been brought to the notice of the
Court by the application for additional evidence filed under
Oder 41 Rule 27 of the Code of Civil Procedure and in
coming to a firmfinding that the plaintiff-appellant having
constructed a spacious bungal ow where she with the nmenbers
of her famly had been residing, there is no reasonable and
bona fide requirenent for the plaintiff to get a decree of
ejectment of the defendants fromthe suit prenmises in as
much as the first floor of the suit prenises as well as the
second floor could be conveniently used for opening the
office of Tax Consultancy of plaintiff’s husband who
previously worked with one M. Gandhi in a partnership firm
whi ch partnership had been dissolved after M. Gandhi’s son
cane to practice with his father

It is also relevant to consider in this connection the
observations of this Court in Bega Begumand Ors. v. Abdul
Ahad Khan and O's., [1979] 2 SCR 1 as regards the neani ng of
the words ‘reasonable requirenment and own occupation’ as
used in Section 11(h) of the Jammu and Kashmir Houses and
Shops Rent Control Act, 1966. It has been held that the
words ‘reasonabl e requirenent undoubtedly postulate that
there nmust be an el ement of need as opposed to a nmere desire
or wi sh. The distinction between desire and need should
doubtl ess be kept in mnd but not so as to make even the
genui ne need as nothing but a desire.

In the instant appeal it has been rightly held by the
Hi gh Court after considering the ~subsequent facts and
materials brought  out by the application for additiona
evidence that the plaintiff failed to prove reasonable and
bona fide need for her occupation of the suit prem ses for
the purpose of opining the Tax Consultancy O fice of her
husband, Anritlal Mitha. Consi dering the facts and
circunstances as well as the subsequent naterials brought
out by the application for additional evidence, we have no
hesitation in our mind to hold that the aforesaid findings
arrived at by the High Court is totally unexceptionable and
so the sane cannot be interfered with in this appeal. It
will not be out of place to nmention in this connection that
Anritlal Mitha, husband of the appellant has stated in the
additional affidavit filed in this Court that Dr. Abhey A
Mut ha, son of the appellant had purchased a flat on
owner ship basis in Co-partnership Society, named Anrita Kunj
Cooperative Housing Society Ltd. situated at 324/5 _Shivaji
Nagar, Pune-410005. This, if taken notice of, will affirm
the finding of the High Court that the appellant failed to
prove her bona fide and reason-
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able need for the suit premses for opening the Tax
Consul tancy O fice for her husband.

Besides the contentions referred to hereinbefore, no
other contention has been advanced before this (Court.

Therefore, this appeal fails and is hereby dismn ssed. The
judgrment and order of the High Court is upheld. In the
facts and circunstances of the case, the parties will  bear
their own costs.

Y. Ll al Appeal failed.
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