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ACT:

HEADNOTE:

JUDGVENT:
THE 2ND DAY OF JULY, 1995

Present:

Hon’ bl e M. Justice Kul dip Singh

Hon’ bl e M. Justice N Venkatachal a
M. Rakesh Dwi vedi, Addl.Adv. Genl. (State of U P.),
M. D.D. Thakur, M. Unmesh Chandra, and M. Satish Chandra
Sr. Advs,
M. Arun Kathpalia, M.R Ayyam Perumal, M. M Ilgbal Butt,
M. Manoj Pillai, M. Sandeep Dixit, M.C P. Pal,
Ms.L.QO Naithani, T.D.Singh, Prashant Kumar, Amander  Nath

Si ngh

and Ms. V. D. Khanna, Advs. (M. Ashok K. ~Srivastava) Adv.
for

(State of U P.) with themfor appearing parties.

JUDGVENT

The foll owi ng Judgnent of the Court was delivered:
U P. Rashtriya Chini MII
Adhi kari Parishad, Lucknow
VERSUS
The State of U P & Others
JUDGVENT
Kul di p Si ngh, J.

This interlocutory application has been filed by the
Hi gh Court of Judicature at Allahabad through its Registrar
in the Special Leave Petition arising fromthe judgnent and
order dated Septenber 23, 1994 of High Court of Allahabad
(Lucknow Bench) in U P. Rashtriya Chini MII Adhikari
Pari shad vs. State of U P. and other (Wit Petition No.35951
of 1994). The special |eave petition was di sposed of by this
Court on December 2, 1994 with the follow ng order

“I'n view of the Full Bench judgnent of

the Allahabad High Court this specia

| eave petition has becone infructuous.

The special |leave petition is disposed

of as such."
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The judgrment in Chini MIIl's case is by the Bench
consisting of B. M Lall and S.R Singh,JJ. The question of
| aw decided by the Bench in Chini MIIl’'s case was |ater on
reconsi dered by a Full Bench of the H gh Court which came to
the conclusion that the judgment of the Division Bench in
Chini MIIl’s case was contrary to the law laid down by this
Court in Nasiruddin Vs. STA Tribunal AR 1976 BC 331 and as
such was not correctly decided. It was in this background -
Chini MI1’s case having been overrul ed by the Full Bench of
the sane court - that this Court did not go into the merits
of the special leave petition and disposed of the same as
havi ng become infructuous.

The jurisprudence governing court-functioning in this
country nmakes a judgnent, delivered by a judge or a Bench
conprising of nore than one judges, the judgnment of the
court and not of the person holding the judicial office. The
judgrment hold good till~ it is set aside or its correctness
is doubted by the higher Court. Once the correctness of a
judgrment i's doubted by the higher court the judgnent no
| onger remains the law of the land and is treated as non-
est. Judicial —propriety demands that the judge/judges whose
judgrment has been rendered non-est by the higher court
should not bring their personal ego into the matter and
shoul d bow before the law | aid down by the higher court. The
facts and circunstances highlighted in this application give
the inpression that the Registry of the High Court is in a
state of helplessness and there is a functional - crisis on
the issue of interpretation of clause 14 of the H gh Court
(Amal gamation) Order, « 1948. The  Registry is being asked to
conply with the "General Directions" given'by the Bench in
Chini MIl's case despite the fact that the said case has
been overruled by the full Bench of the sane Court. W,
therefore, grant permssion to the Hgh Court to file
special leave petition in this Court against the judgnent of
the Division Bench in Chini MIll’'s case. W treat this
interlocutory application as special |eave petition and we
grant special leave in the matter.

The question before the Lucknow Bench of the H gh Court
was whether the Bench at Lucknow or the H gh Court at
Al | ahabad had the territorial jurisdiction to entertain the
wit petition under Article 226 of the Constitution  of
India. The answer to the said question further depended on
the interpretation of the expression "in respect of cases
arising in such areas in Qudh" occurring in first proviso to
Article 14 of the High Court (Analgamation) Order, 1948
(hereinafter called Amal gamati on Order).

The High Court cane to the conclusion that in the facts
of the Chini MII’s case the Lucknow Bench had no
jurisdiction to entertain the wit petition. According to
the Division Bench of the High Court the wit petition could
only be filed in the Hi gh Court at All ahabad.

H storically, the territories with 12 districts of
Lucknow, Faizabad, Sultanpur, Rai Bareli, Pratap Garh,
Bar abanki, CGonda, Baharaich, Sitapur, Kheri, Hardoi —and
Unnao were brought under the then British Crown within-the
jurisdiction of the Court of the Judicial Conm ssioner Qudh
at Lucknow. This was done under the CGovernment Order dated
February 4, 1856 read with the Qudh Cvil Courts Act, 1879.
In 1925 Qudh Courts Act was passed by the Uter Pradesh
Legi sl ature. The Chief Court of Qudh with one Chief Justice
and four pui sne judges was established replacing the
Judi cial Comm ssioner’s Court. In 1937 by the Governnent of
India (Adaptation of Indian Laws) Order, 1937, it was
provi ded that the Chief Court of Qudh shall consist of Chief
Justice and such other judges as may be appoi nted under the
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Government of India Act, 1935. It was in this background
that the Governor General nmade the Anal gamati on Order. The
said order cane into force on July 19, 1948.

Clause 3 of the Amalgamation Order provided that as
fromthe appointed day, nanely, July 26, 1948, the High
Court in Allahabad and the Chief Court in Qudh would be
amal gamat ed and woul d constitute one Hi gh Court by the nane
of the Hi gh Court of Judicature at Allahabad. The judges of
the existing H gh Courts, namely, the Allahabad H gh Court
and the CQudh Chief Court becane Judges of the new High
Court. The Chief Justice of the existing Hi gh Court became
the Chief Justice of the new High Court. O ause 14 of the
Amal gamati on order is as under: -

"The new Hi gh Court and the judges and

division courts thereof, shall sit at

Al 'l ahabad or at such other places in the

United Provinces as the Chief Justice

may with the approval of the Governor of

the United Provinces, appoint:

Provided that unless the  GCovernor

of the United Provinces wi't h t he

concurrence of t he Chi ef Justice

ot herwi se directs such judges of the new

H gh Court, not |ess than two in nunber,

as the Chief Courts my from tinme to

time nominate, /shall sit at Lucknow in

order to exercise in respect of cases

arising in such areas in Qudh,  as the

Chi ef Justice may direct, t he

jurisdiction and power ~for the tine

bei ng vested in the new H gh Court:

Provided further that the Chief

Justice may in his discretion order that

any case or class of cases -arising in

the said areas shall be heard at

Al | ahabad. "

It would be useful to nention at this stage 'that the
preci se question which was before B.M Lall and S. 'R Si ngh
JJ. in Chini MIIl’'s case was al so pendi ng consideration in
S.A 86 of 1994 before a Bench of the Allahabad Hi gh Court
consisting of S. R Sharma and Shobha Dixit, JJ.” The Bench
by its order dated Septenber 5, 1994 referred the question
to a Full Bench of three judges. It is thus obvious that on
Septenber 23, 1994 when B.M Lall and S. R Singh, JJ.
delivered the judgnent in Chini MIIl's case the matter was
pendi ng consideration before a Full Bench of the Hi gh Court.
Needl ess to say that the appropriate course for the Division
Bench would have been to await the decision of the . Ful
Bench which finally delivered its judgnent on Novenber 15,
1994 over-ruling the Division Bench in Chini MII’s case.

Before the H gh Court a notification/Order “issued by
the Utter Pradesh Governnent at Lucknow, whereunder it was
decided to sell six sugar factories, was chall enged by way
of a wit petition.One of the sugar mlls was situated
within the Qudh area whereas the renmaining five mlls were
situated outside the Qudh area. The contention raised before
the Lucknow Bench was that the sale in terns of the
notification, if finalised, would be given effect at the
pl aces where the mlls are situated and since five out of
the six mlls were situated outside Qudh area the Lucknow
Bench had no jurisdiction to take cogni zance, entertain and
decide the wit petition in respect of the five mlls in
terns of clause 14 of the Anmal gamation Order. The Division
Bench of the H gh Court accepted the contention. B. M
Lall,J. who primarily spoke for the Bench interpreted the
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rel evant expression in clause 14 of the Anmal

in the follow ng words:
"Thus in this cont ext i f entire
provi sion of Clause 14 is read together
the true i ntent ingrained in t he
expression appears to be that the Judges
shall sit at Lucknow in order to
exerci se power and jurisdiction vested
in the Hgh Court in respect of cases
"pertaining to" Qudh area al one and; not
pertaining to the area outside the Qudh
area. By no stretch of imagination, it
can be assuned that  the Judges while
sitting at Lucknow can exercise power
and jurisdiction in respect of any area
out si de the Qudh area.”

The | earned Judge supported the concl usions

Bench on the follow ng reasoning:
"The theory of 'cause of action
originates from the -code of Qi
Procedure which is of general character
and is, therefore, a general law. In the
present case, the theory of ’exercise of
jurisdiction revolving on the place of
sitting ori ginates from the
amal gamation  Order 1948 which is of
special character and is therefore in
the shape of special law It applies to
alimted contingency i.e. where the
case falls wi t hi-n t he territorial
jurisdiction of the Hi gh Court and the
Judges sit at two places in order to
exercise jurisdiction of the H gh Court.

Thus where the controversy pertains
to the territorial jurisdiction of two
different H gh Courts, certainly the
theory of ’'cause of action' in the shape
of sub-clause (2) of Article 226 of the
Constitution of |India comes into play
with full force but where  the
controversy pertains to the exercise of
jurisdiction of one H gh Court as is in
the present case, the t heory of
"exercise of jurisdiction revolving on
the place of sitting conmes into play.

Bot h t he theori es have got
different fields to operate but at the
appropriate occasion, the theory having
characteristic of special law w |l have
overriding effect in preference to the
theory having characteristic of genera
law, is the well settled position of
law... as far as the theory of cause of
action attracting jurisdiction of
Lucknow Bench even in t he cases
pertaining to those districts which are
situated outside the oudh area is
concerned, Nasiruddin's case (supra) is
of no avail to the petitioners in view
of the change in lawwith effect from
1.2.1977 (adding Explanation to Section
141 C.P.C.) and in viewof the dictum
laid down by the Apex Court in the
recent pronouncenents in Ol and Natura
Gas Conmission’s case (supra) and

gamati on Order

reached by the
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Navodaya Vi dayal aya Samti’s case

(supra)."

The Division Bench of the High Court declined to follow
the interpretation given to the very same expression by this
Court in Nasiruddin's case on the follow ng reasoning:

"As stated above, with the conmmencenent

of Explanation added to Section 141

CP.C with effect from1.2.1977, since

the application of the provisions of

C.P.C. including Sections 15 to 20

C.P.C. have been excluded in the wit

proceedi ngs hence assum ng partly cause

of action arose at Lucknow by virtue of

revisional or appellate foruns being

| ocated at Lucknow, such cases will not
be deened to have arisen in Qudh area
rather wll be deemed to have arisen in

the districts where the lis originated.

Thus 't he = submi'ssi ons nade’ by Sri Umresh

Chandra in this regard  have no legs to

stand after 1.2.1977 and the aid taken

by Sri  Chandra from Nasiruddin's case

(supra) is otiose and'is of no avail to

the petitioners.”

W are of the view that the Division Bench of the Hi gh
Court fell into patent error in hol'di ng that t he
interpretation placed by this Court-on Cause 14 of the
Amal gamati on Order « had ceased to be operative after the
i ncorporation of the Explanation to Section 141 of the Code
of Civil Procedure. This Court in Nasiruddin s case did not
rely on the provisions of the Code of Civil Procedure. In
fact this Court did not even notice any of the provisions of
the Code of Cvil Procedure. The DivisionBench of the High
Court took shelter behind the Explanation to Section 141 of
the code of Gvil Procedure wthout ~any justification. It
created an argunent when none exi sted. We have no hesitation
in holding that the reasoning of the Hgh Court/ in not
following the law laid down by this Court in Nasiruddin's
case was whol ly perverse

This Court in Nasiruddin's case speaking through A N
Ray, CJ dealt with the rel evant expression used in C ause 14
of the Amal gamation Order in the foll ow ng words:

"The nmeaning of the expression "in

respect of <cases arising in such areas

Qudh" in the first proviso to paragraph

14 of the order was answered by the Hi gh

Court that with regard to applications

under Article 226 the sane will be " a

case arising wthin the areas in Qudh "

only if the right of the petitioner in

such an application arose first at a

place within an area in Qudh" only if

the right of the petitioner in such an

application arose first at a place

within an area in Qudh. The inplication

according to the High Court is that if

the right of the petitioner arose first

at any place outside any area in Qudh

and if the subsequent orders either in

the revisional or appellate stage were

passed by an authority within an area in

Qudh than in such cases the Lucknow

Bench woul d not have any jurisdiction.

The factor which weighed heavily with

the High Court is that in npst cases
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where an appeal or revision would lie to
the State Governnent, the inpugned order
woul d be made at Lucknow and on that
view practically all wit petitions
woul d arise at Lucknow.

The concl usi on as well as the
reasoni ng of t he Hi gh Court is
incorrect. It is wunsound because the
expression "cause of action" in an
application under Article 226 would be
as the expression is wunderstood and if
the cause of action arose because of the
appel | ate order or the revisional order
which cane to be passed at Lucknow than
Lucknow woul d have jurisdiction though
the original order was passed at a place
outside the areas in Qudh. It my be
that ‘the original order was in favour of
the person applying for a wit. In such
case an adverse appell ate order mi ght be
the —cause of action. The expression
"cause of action " is well-known. If the
cause of action arises wholly or in part
at a place within the specified Qudh
areas, the Lucknow Bench will have
jurisdiction. If° the cause of action
arises wholly within the specified Qudh
areas, it i's' indisputable that the
Lucknow Bench woul d have excl usi ve
jurisdiction in such a mtter. If the
cause of action arises -in part wthin
the specified areas in part within the
specified areas in Qudh it woul d be open
to the litigant who is the domnus litis
to have his forum conveniens. The
litigant has the right to go to a Court
where part of his cause( of action

arises. In such cases, it is incorrect
to say that the litigant chooses any
particul ar Court. The choice is by

reason of the jurisdiction of the Court
being attracted by part of cause of
action arising wthin the jurisdiction
of the Court. Simlarly, if the cause of
action can be said to have arisen partly
within specified areas in Qudh and
partly outside the specified Qudh areas,

the litigant wll have the choice to
institute pr oceedi ngs ei t her at
Al | ahabad or Lucknow. The Court will
find out in each case whether the

jurisdiction of the Court is rightly

attracted by the alleged cause of

action."

Wi | e reaching the above conclusion this Court kept in
view the plain |anguage of clause 14 of the Amal ganmation
Order. No provision of the Code of Civil Procedure was
noticed, referred to or taken into consideration directly or
indirectly. The territorial jurisdiction of a Court and the
"cause of action"” are interlinked. To decide the question of
territorial jurisdiction it is necessary to find out the
pl ace where the "cause of action" arose. W, wth respect,
reiterate that the law |aid down by a Four-Judge Bench of
this Court in Nasiruddin’s case holds good even today
despite the incorporation of an Explanation to Section 141
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to the Code of Civil Procedure.

There is no dispute that the Amalgamation Order is a
special law which nust prevail over the general was This
Court interpreted the relevant expression in Cause 14 and
did not take any support from any general Ilaw The
di scussion by the Division Bench of the Hgh Court by
evolving the so called theory of "exercise of jurisdiction
revol ving on the place of sitting" as conpared to the theory
of "cause of action" is wholly m sconceived and has no | ega
basi s whatsoever. This part of the H gh Court judgnment is
mentioned to be rejected.

M. Satish Chandra, |earned senior advocate appearing
for the appellant has contended that even on the reasoning
of the Division Bench judgnent itself the conclusions
reached by the Bench _are erroneous. W see force in the
contention. The Division Bench of the Hi gh Court in Ram Rakh
VWas vs. Union of I'ndia AR 1977 Rajasthan 243 (the judgnent
delivered by A P. Sen , J. as the |earned Judge then was),
cane to the conclusion that the words "arising in " in the
context, ‘nean "pertaining to the districts of" or "arising
from'. It _is not disputed that” inthe present case the
order/notification and the advertisenment were issued by the
State Gover nnent at” Lucknow. Wthout there being an
order/notification by the Governnment there could be no cause
of action at all. The petitioner got aggrieved only fromthe
order/notification whi ch "arose" from Lucknow. The
grievance of the petitioner "arose" at~ Lucknow which is
within the Qudh area and as such on the plain reading of the
rel evant provisions  of clause 14 of the Amal gamati on Order,
the Bench at Lucknow had the jurisdiction to deal with the
matter.

We have been informed that review petition 136/94
agai nst the inmpugned judgnent is also pending before the
H gh Court. Apart fromthat an application to withdraw wit
petition No. 35951 of 1994 is also pending before the Hi gh
Court. W are inforned that the wthdrawal application was
initially allowed by a Bench at  Lucknow but later on the
argunents were heard in the said application once again at
Al | ahabad by the Bench consisting of B.MLall and S.R/'Singh
JJ. and the judgnent is reserved. W have further been
informed that wit petition No. 4158 of 1994 (Satish M shra
vs. Registrar Hgh Court) - axising out  of the -sane
proceedings - is also pending before the Hi gh Court. Since
we are setting aside the inpugned judgnent delivered by B.M
Lall and S.R Singh, JJ. in Chini MII|’'s case in toto, al
these proceedings which are pending before the H-gh Court
woul d be rendered infructuous.

We all ow the appeal, set aside the judgment of the Hi gh
Court dated Septenber 23, 1994 in wit petition No. 35951 of
1994. The wit petition before the Hi gh Court shall stand
di sm ssed. No costs.




