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ACT:
Crimnal Trial-Counter feit trade mark-Wappers and | abels
of soap made to resenble those of another soap-if Counter
feit Indian Penal Code, 1860 (XLV of 1860). SS. 28 and 486.

HEADNOTE:
The respondents were found selling counterfeit Sunlight and
Li febuoy soaps and were prosecuted under s. 486 of the
I ndi an Penal Code. The Magistrate found t hat t he
resenbl ance between the wappers and labels in which the
soaps were being sold and those of the genuine soaps was
such that a person may be deceived by it and convicted the
respondents. An appeal to the Sessions judge was di'sm ssed.
On revision the Hi gh Court held that the wrappers and | abel s
were nere colourable imtations of the genuine trade’ mark
but were not counterfeit and acquitted the respondents.
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Hel d, that the wappers and | abels were counterfeit of the
genuine wappers and Ilabels of Sunlight and Li f ebuoy
soaps.order to prove that the wappers and labels were
counterfeit within the neaning of s. 28 of the Indian Pena
Code read with Expl anation 2 thereof the Court had to
decide (i) whether the wrappers and | abels on the soaps
sold by -the respondents were nade to resenble the wappers
and | abels of the genuine Sunlight and Lifebuoy soaps, and

(ii) if they were so nmade to resenble whether t he
resenbl ance was such as might deceive a person. It was not
necessary to inport words like " colourable imtation" in S.

28. Expl anation i of s. 28 provided that it was not
essential to counterfeiting that the imtation should be
exact and the H gh Court had erred in not considering
whet her the resenbl ane was such as m ght deceive a person
inspite of the difference detail between the two sets of
wr appers and | abel s.

JUDGVENT:
Crimnal Appellate Jurisdiction : Crinminal Appeal Nos. 129-
130 of 57.
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Appeal s by special |eave fromthe judgnent and order dated
July 13, 1956 of the Allahabad Hi gh Court (Lucknow bench) at
Lucknow in Crimnal Revisions Nos. 118 and 119 of 1955,
arising court of the judgnent and order dated March 31, 1959
of the Second Civil and Sessions Judge, Lucknow in Crimna
Appeal s Nos. 511 and 512 of 1954.

H. N. Sanyal, Additional Solicitor-Ceneral India, G C.
Mat hur, and C. P. Lal, for the appellant

Nuruddi n Ahmad and Naunit Lal, for the respondents.

1960 February, 9. The Judgnent of the Cour was delivered by
WANCHOO, J.-These are two connected appeal s by special |eave
agai nst the judgnment of the Allahabad H gh Court. The brief
facts necessary for their disposal are these. One Bhagwan
Swarup Saxena the Trade Marks Investigator, Lever Brothers
Limts India (hereinafter called the conpany) was worKking
Lucknow on behal f of the conpany. He <came to knowthat
counterfeit Sunli ght and Lifebuoy soap wer e bei ng
manuf actured and sold on a |large scale i Yahiaganj and ot her
pl aces ~ in Lucknow. This was investigated on behalf of the
conpany which nmanufactured genuine Sunlight and Lifebuoy

soaps. | was found that two soap factories in Lucknow were
manuf acturing counterfeit Sunlight and Lifebuoy soaps. It
was al so found-that Hafiz Mhamrad
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Ismail and Hafiz Jawed Ali who are the respondents in the

two appeals before us were selling these counterfeit soaps
i n Yahi aganj where they have shops. Consequently a raid was
made on the two shops with thehel p of the police on May 19,
1953. A large .nunber of soaps were recovered fromthe two
shops which were wappedin |abels said to be counterfeits
of those in which the genuine Sunlight and Lifebuoy soaps of
the conpany are sold. Consequently the two respondents were
prosecut ed under ss. 482 and 486 of the I|ndian Penal Code.

The Magistrate found the case proved and held that the
labels in which the respondents were selling soaps were
counterfeit of the |abels of genuine Sunlight and Lifebuoy

soaps. He, therefore, convicted the respondents under ss.
482 and 486 of the Code. The respondents went in appeal to
the Sessions Judge but their appeals were dismssed. They

then went in revision to the High Court. The Hi gh  Court
held that the cases did not fall within s. 482 of the Indian
Penal Code and therefore acquitted them of the charge ~under
that section. It further held that the | abels or wappers
used on the soaps sold by the respondents  could not be
regarded as counterfeit of the genuine wappers and |abels
of Sunlight and Lifebuoy soaps though they were col ourable
imtations of the sanme; it therefore acquitted them under /s
486 also, wthout going into the other | points. raised on
behal f of the respondents. The applications of the State of
Utar Pradesh for a certificate to appeal to this Court
havi ng been rejected, the State applied for |leave to appea
to this Court which was granted; and that is how the nmatter
has come up before us.
The |earned Additional Solicitor General appearing for the
State has not pressed the appeals so far as the _acquitta
under s. 482 of the Code is concerned. The acquitta
therefore under that section will stand. He has, however,
strenuously wurged that the view of the H gh Court that the
wrappers and |labels are not counterfeit but are nmere
colourable imtations of the genuine trade marks of the
conpany is incorrect inasmuch as the Hgh Court has not
given full effect to the
914

words of s. 486 in that behalf and the definition of
counterfeit’ in s. 28 of the Indian Penal Code.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 5

Section 28 is in these terns-

A person is said to | counterfeit’ who causes
one thing to resenbl e another thing, intending by neans of
that resenblance to practise deception or knowing it to be
likely that deception will thereby be practi sed.

Expl anation [|.-1t is not essential to counterfeiting that
the imtation shoul d be exact.

Expl anati on 2.-Wen a person causes one thing to resenble
another thing, and the resenblance is such that a person
nm ght be deceived thereby, it shall be presunmed, until the
contrary is proved, that the person so causing the one thing
to resenble the other thing intended by neans of that
resenbl ance to practise deception or knew it to be likely
that deception woul d thereby be practi sed.

The relevant part of s. 486 is in these terms-

" Whoever sells, or exposes, or has in possession for sale
or any purpose of trade or manufacture any goods or things
with a counterfeit trade mark or property mark affixed to or
i npressed wupon the same or to or upon any case, package or
other receptacle in which such goods are contai ned, shall
unl-ess he proves-

be punished with inprisonnent of either description for a
term which may extend to one year or with fine or wth
both."

The contention on behalf of the appellants is that the
H gh . Court in holding that the |abels and wappers in this
case were only colourable imtations of the genuine trade
mark |abels and wappers of the conpany and were not
counterfeit has not taken into account the words of s. 28
and particularly of the two Explanations thereof. It is
poi nted out that the words " colourable inmtation " do not
appear in a. 28 which defines the word " counterfeit and
the High Court seens to have msdirected itself by treating
the ,wappers and labels .in this case as col ourable
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imtations and not counterfeit within the meaning of s. 28.
The main ingredients of counterfeiting as laid dow in s. 28
are (i) causing one thing to resenble another thing, and
(ii) intending by nmeans of that resenblance to practise
deception or (iii) knowing it to be likely that deception
will thereby be practised. Thus if one thing is nmde to
resenble another thing and the intention is that by such
resenbl ance deception would be practised or even if there is
no intention but it is known to be likely that the
resenbl ance is such that deception will thereby be practised
there is counterfeiting. Then cones Explanation' 1 to s. 28
which Jlays down that it is not essential to counterfeiting
t hat t he imtation shoul d be exact.. Odinarily
counterfeiting inplies the idea of an exact imtation; but
for the purpose of the Indian Penal Code there can be
counterfeiting even though the imtation is not exact and-
there are differences in detail between the original andthe
imtation so long as the resenblance is so close that
deception rmay thereby be practised. Then conmes the second
Expl anati on which |ays down that where the resenblance is
such that a person mght be deceived thereby it small be
presuned wuntil the contrary is proved that the person
causing one thing to resenbl e another thing was intending by
neans of that resenblance to practise deception or knew it
to be Ilikely that deception would thereby be practised.
This Explanation |lays down a rebuttable presunption where
the resenblance is such that a person might be deceived
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t her eby. In such a case the intention or the know edge is
presuned unl ess the contrary is proved.
This analysis of s. 28 shows that there is no necessity of
inmporting words like | colourable imtation therein. In
order to apply it, what the Court has to see is whether one
thing is made to resenble another thing, and if that is so
and if the resenblance is such that a person might be
deceived by it there will be a presunption of the necessary
intention or know edge to make the thing counterfeit,
unl ess the contrary is proved. VWhat the court therefore
has to see i s whether one thing has been made to resenbl e
anot her
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t hi ng. If it finds that in fact one thing has
been made to resenble another it has further to decide
whet her the “resenblance is such that a person mght

be deceived. If it «comes to the conclusion that the
resenbl ance i s such that 'a person m ght be deceived by
it, it can presune the necessary intention or know edge

(until the contrary is proved) and counterfeiting would then
be  conplete. Therefore the two things that were necessary
to decide in this case were (i) whether the |Ilabels or
wrappers on the soaps sold by the respondents were nmade to
resenbl e the 1 abel's and w appers of the genuine Sunlight and
Li febuoy soaps, and (ii) if they were so nmade to resenble,
whet her resenbl ance was such as ni ght deceive a person. | f
both these things were found the 1abel's and wappers in this
case would be counterfeit and the necessary intention or
know edge woul d be presumed unl ess the contrary was proved.
Now the Magistrate as well as the Sessions Judge exam ned
the wappers and |l abels in this case and conpared them with
the genuine | abel s and wappers of the Sunlight and Lifebuoy
soaps of the conpany and canme to the conclusion that there
was resenbl ance between the two sets of wrappers and |abels
and that resenblance was so close that a person mght be
decei ved. On that finding, they held that these wappers
and |abels were counterfeit because the contrary was not
proved before them The Hi gh Court does not say that- there
is no resenblance between the two sets of ‘wappers and
| abel s. The very fact that the H gh Court says that the
wrappers and |labels found inthis case  were colourable
imtations of the genuine wappers and |abels shows  that
there was resenbl ance. The Hi gh Court however has stressed
the difference in detail between the two sets of wappers
and | abel s but seens to have overl ooked Explanation 1 of -s.
28 which says that it is not essential to - counterfeiting
that the imtation should be exact, even though t he
Expl anation is quoted in the judgnment of the H gh Court.
What the High Court had to decide was whether’ even with
these differences in detail which had "also been noticed by
the Magistrate and the Sessions Judge a person m ght
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be deceived by these wappers and | abels recoverd from the
respondent s’ shops. Thi s aspect of the matter has not been

considered by the High Court at all and it has contented
itself by saying that the wappers and | abels recovered in
this case were colourable imtations of the genuine trade
mar ks. That in our opinion does not dispose of the natter
so far as s. 28 is concerned. The Hi gh Court should have
found whether the resenblance in this case was such as m ght
deceive a person. The High Court bad before it the opinions
of the Magistrate and the Sessions Judge. Their opinion was
to the effect that the resenbl ance was such as m ght deceive
a person and that the differences in detail did not affect
that resenblance. It was this aspect of the matter which
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the Hi gh Court failed to consider when it went on. to hold
that the | abels and wappers recovered 'along with the soaps
fromthe shops of the respondents were not counterfeit. We
have |ooked at the Ilabels and wappers on the soaps
recovered fromthe shops of the respondents ourselves and
conpared themw th the |abels and wappers of the genuine
Sunlight and Lifebuoy soaps and we agree with the opinions
of the Magistrate and the Sessions Judge that the resem
bl ance is such that a person may be deceived by it. In the
circunst ances, Explanation 2 to s. 28 will apply and as the
contrary was not proved it nust be held that the necessary
intention or know edge was there and these wappers and
| abel s are counterfeit of the genuine wappers and | abel s of
the Sunlight and Li febuoy soaps of the conpany.
The appeal s must therefore be all owed; but as the H gh Court
did not consider the points relating to jurisdiction and
[imtation and whet her the respondents were protected under
el. (a) and cl. (b)or (c) of s. 486, they will have to be
remanded to the -Hi gh Court for disposal according to | aw on
these points. W therefore allow the appeals and setting
aside the acquittal of the respondents under s. 486 of the
I ndi an Penal Code only send the cases back to the H gh Court
for disposal on the l'ines indicated above.

Appeal s al | owed.

Cases remanded
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