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PETI TI ONER
I NCOME TAX OFFI CER, JODHPUR

Vs.
RESPONDENT:
PURUSHOTTAM DAS BANGUR & ANR
DATE OF JUDGVENT: 22/ 01/ 1997
BENCH

S.C AGRAWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
[WTH ClI VIL APPEALS NOS. 3234-35 OF 1983]
JUDGMENT

ClVIL APPEALS NOS. 3041-43 OF 1983

These appeal s ‘are directed agai nst the judgment of the
Raj ast han H gh Court dated Novenber 29, 1979, whereby the
Wit Petitions filed by the respondents have been all owed
and the notice issued under Section 147(b) of the lncone Tax
Act, 1961 (hereinafter referred to as ‘the Act’) have been
guashed.

C.A No. 3041 of 1983 arises out of Wit Petition No.
1177 of 1974 filed by Purushottam Das Bangur, respondent No.
1. it relates to the assessnent (of the said respondent for
the assessnment year 1969-70. During the accounting year
relevant to the said assessnent year the assessee clai ned
that he had suffered long term capital |oss on scale of
shares of Maharaja Shree Umaid MIIls Ltd. during the period
March 5, 1969 and March 30, 1969 at the price quoted in the
Oficial Report and quotations of the Calcutta  Stock
Exchange Association. According to the assessee, he had
incurred a loss of Rs. 1,57,792/-. The said claimof the
assessee was accepted by the Incone Tax Officer, ‘“C ward,
Jodhpur while making the assessnent and the  sane was
affirmed in appeal by the Appellate Assistant Conm ssioner
Subsequently, the Incone Tax O ficer received a letter dated
March 21, 1974 from Shri S.M Bagai, Deputy Director,
Directorate of Inspector (lnvestigation), Special Cell, New
Del hi, wherein it was stated that on information obtained
fromthe Bonbay Stock Exchange Directory the book value per
equity share of Maharaja Shree Umid MIls Ltd, rose form
Rs. 318,55 for the year ending Decenber 21, 1965 to Rs.
401/ - for the year ending Decenber 31, 1970 and the earning
per share rose fromRs. 8.37 per share to Rs. 44/- per share
during the abovenentioned period and that the dividend
percentage al so rose from2%to 10% for the same period, but
the quotations of the shares in Calcutta Stock Exchange fel
fromRs. 168/- to Rs.85/- per share during this period. In
the said letter of Shri Bagai it was stated that it was
clear from these facts that the quotati ons appearing are as
aresult of certain manipulated transactions between the
group and in cannot be said that to reflect the fair market
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val ue of the conpany. Alongwith the said letter Shri Baga

had annexed the informati on which was gathered by himon the
basis of the Bombay Stock Exchange Directory and other
information. The said letter of Shri Bagai was received by
the I ncone Tax O ficer on March 26, 1974. On March 27, 1974,

he issued a notice wunder Section 147(b) of the act whereby
the assessee was informed that the Income Tax Oficer had
the reason to believe that assessee’s incone chargeable to
tax for the assessnent year 1969-70 had escaped assessnent
and, therefore, the assessing authority proposed to reassess
the incone for the said assessment year and the assessee was
required to deliver to hima return in the prescribed form
of his inconme for the said year. Feeling aggrieved by the
said notice, the assessee filed Wit Petition No. 1177 of
1974 in the Rajasthan Hgh Court.

Simlar notices under Section 147(b) of the Act were
issued to respondent No. 2, Rang Lal Bangur, in respect of
the assessnent year  1969-70 and 1971-72 which were
chal l enged by himby filing Wit Petitions Nos. 1182 of 1974
and 57 of 1975 before the Rajasthan H gh Court.

Al the three Wit Petitions have been decided by the
Hi gh Court by a common judgnment dated October 26, 1979
whereby the Hi gh Court has held that in the facts and in the
circunstances of the case, it could not be said that the
Income Tax officer had in his possession information in
consequence of which he could have reason to believe that
i ncome chargeable to tax had escaped -assessnent for the
rel evant assessnent. years. The said decision of the Hi gh
Court has been assailed by the I'ncome Tax O ficer by filing
these appeal s.

Section 147(b) of the Act, as it stood at the rel evant
time, provided as follows :-

"147. If -

(a) (Onmitted)

(b) notwi thstanding that there has

been no omssion or failure as

nmentioned in clause (a) on the part

of the assessee, the Income Tax

Oficer has in consequence of
i nformation in hi s possessi on
reason to bel i eve that i ncone

chargeable to tax has escaped

assessnent for any assessnent year,

he may subject to the provisions of

sections 148 to 153, assess or

reassess such inconme or reconpute

the 1oss or t he depreci ati on

al  owance, as the case may be, for

t he assessnent year concer ned

(hereinafter in sections 148 to 153

referred to as t he rel evant

assessnment year)."

A perusal of clause (b) of Section 147 shows that for
taking action under the said provision what was required was
that (i) the Income Tax O ficer has received information and
(ii) in consequence of such information he has reason to
bel i eve that income chargeable to tax has escaped assessnent
for any assessment year. The question is whether in the
present case after he had conpleted the original assessnent
the I ncone Tax O ficer had received information on the basis
of which he could have reason to believe that the incone
chargeabl e to tax had escaped assessnent.

Shri D.R @Gupta, Income Tax O ficer, ‘B Ward, Jodhpur
who was the assessing authority and who had issued the
i mpugned notice, filed his counter affidavit in reply to the
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Wit Petition wherein he stated that during the assessnent
proceedings it was represented to him on behalf of the
assessee that the shares of Maharaja Shree Umid MIls Ltd
were regularly quoted in the stock exchange and that the
sale was affected by the assessee at the preval ent market
rate. A share quotation Ilist was also shown to himand in
these circunstances, he accepted the version given by the
assessee without making any further inquiry regarding the
market rates of the shares, as, at that tine, there was no
material before himto suspect that the fair market val ue of
the shares was higher than the sale price given out by the
assessee. He has further stated that on March 26, 1974, he
received a letter through Shri C'S. Jain, inspecting
Assi stant Comm ssi oner, Jodhpur Range, Jodhpur from Shri
S.M Bagai, Deputy Director, Directorate of |I|nspection
(I'nvestigation), Special Cell, New Delhi, dated Mrch 21
1974, along w th sone annexures and also a tel egram by Shr
Bagai from Cal cutta giving certain information regarding the
shares of ~ Maharaja Shree Umaid MIIls Ltd., Pali, which had
been coll'ected by the said Director Shri S M Bagai. The
telegramby Shri Bagai from Calcutta indicated that on
inquiries he had found that the shares of the said Conpany
were not regularly quoted in the Stock Exchange, Shri Gupta
further stated that he -applied his mnd to the aforesaid
information and it appeared to himthat the quotation of the
shares of the MIls at Calcutta Stock Exchange was a result
of certain mani pulated transacti ons between the Bangur G oup
itself, ad he, therefore, calculated the fair nmarket val ue
of the share at Rs.250/-, per share on the rel evant dates as
against Rs. 84/-, and Rs. 85/-, per share. Hi's case was that
it was in consequence of the aforesaid i nformation received
by him on March 26, 1974, that he forned the reasonable
belief that the fair market value of the shares was far nore
than the sale price and the so-called  market quotations
shown by the assessee at_the time of the origina
assessnment, were nanipul ated ones, as a result of which the
i ncome chargeable to tax had escaped assessnent.

It would thus appear that  the inpugned notice was
i ssued by the Incone Tax O ficer on the basis of the'letter
dated March 21, 1974 from Shri S.M Bagai to Shri C S. Jain.
The said letter was as under : -

"My dear Jain,

Sub : Mahar aj a Shree Umaid

MIls Ltd., Pal

| have received your D.O No. C

M sc. (56)/73-74/229 dated 19t h

March, 1974 today through a specia

messenger encl osi ng a statenent

regardi ng transfer of shares of the

capti oned conpany and al so

statenment regardi ng sharehol di ng of

that conmpany on various dates. You

have just confirmed to me on

tel ephone that you have retained a

copy of the statenents for your own

record.
2. I am enclosing herewith a
st at enent cont ai ni ng certain

financial information regarding the
capti oned conpany which has been
extracted from this statement the
paid up equity capital of the
conpany is Rs. 72,00, 000/- divided
into 72,000 shares of Rs. 100/-
each, the equity share data at page
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2 of t he encl osed st at enent
i ndicates that the book value per
equity share rose from Rs. 318.55
for the year ending 21st Decenber,
1965 to Rs. 401/-, for the year
ending 31st Decenber, 1970. The
earning per share rose from Rs.
8.37 per share to Rs. 44/- per
share during the above nentioned
peri od. The di vidend percentage
also rose from2% to 10% for the
same period. In spite of all these
facts, the quotation of the shares
in the Calcutta Stock Exchange fal

fromRs. 168/- per share to Rs.
85/ - per share during this period.

3. It is clear from these facts
that the quotations appearing are
as a result of certain manipul ated
transacti ons  between the group
itself and cannot be said to
reflect the fair market ~ value of
the conmpany, the extract of which
you have given, shows transfer of a

very snal | nunber of shar es
conpared to 72,000 equity shares of
t he company.

4. The statenents sent by you
contain the nanes of severa

shar ehol ders both corporate as well
as non-corporate of Didwana and
Pali, who appear to have been
transferring the shares of this
conpany at values far below the
mar ket val ue of the share. it would
be worthwhile exam ning the asstt.
record of their cases in order to
consider the feasibility of action
u/'s 52(2) of the Incone Tax Act/4
of the Gft Tax Act.

5. The wequity shareholders Iist
sent by you al so gives the nanes of
certain sharehol ders of D dwana,
Pali and Jodhpur. The Walth Tex
asstt. records of these persons
will have to be exam ned to
consi der whet her the value of
shares returned by them for the
pur pose of their weal th t ax
assessment is really the open
market value of the shares at the
relevant tine. | shall be gratefu

if the information sent by ne is
passed on to the concerned WOS

| TOS and GIGCs, so that they nmay
apply their mnd to the facts of
each individual case and | ake such
appropriate action under the WT.
Act, I.T. Act and GT. Act as they
may deemfit.

6. | amalso enclosing herewith a
copy of D.O addressed to |.AC
Bi kaner, who I bel i eve has

jurisdiction over D dwana. This may
ki ndly be sent by special nessenger
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to him | amal so sending one copy
to himdirect by post.

7. 1 amproceeding to Calcutta on
the evening of 22nd and in case
got a sone nor e rel evant
information, | shall send the sane
to you and I.AC, Bi kaner

directly. Meanwhile | woul d request

you to Kkindly obtain the value of

the shares of the conmpany as on

31.3.1969 by the break-up nmethod

and by the maintainable profit

net hod. These two wvalues nmay be

wor ked out on the basis of Crcular

No. 2 (WT.) of 1967 and

comuni cated |ome telegraphically

C/ o Shri Subramanyam 1.A.C. Range

XX, Aayakar Bhawan, P-7

Chow'i nghes Square, Calcutta, You

may ‘al so convey this infornation to

the CIT, Rajasthan and | AC,  Bi kaner

so that the information reaches the

concerned Walth Tax Oficers,

Income tax O ficers and Gft Tax

Oficers, who' would be concerned

with the case of t he ot her

shar ehol ders i n Raj ast han

Wth regards,

Your sincerely,

Sd/ -

(S.M Bagai)"

In the second paragraph of his letter Shri Bagai has
referred to the statement containing certain financia
information regarding Mharaja Shri Umaid MIIls Ltd. which
he had extracted from the Bombay Stock Exchange Directory
and which he had forwarded as an-annexure along with the
said letter. The said information was to the effect 'that the
paid up capital of the conpany was Rs. 72,00,000/- divided
into 72,000 shares of Rs. 100/- each; the equity share data
at page 2 of the enclosed statenment indicated that the book
val ue per equity share rose from Rs. 318.55 for the year
endi ng Decenber 21, 1970 to Rs. 401/- for the year ending
Decenmber 31, 1970, the earning per share rose fromRs. 8. 37
per share to Rs. 44/- per share during the abovenenti oned
period and the dividend percentage also rose from2%to 10%
for the sanme period. But in spite of all these facts, the
quotation of the shares in the Calcutta Exchange fell from
Rs. 168/- per share to Rs. 85/- per share during the said
period. In the third paragraph of his letter Shri. Bagai has,
on the basis of these facts, expressed the opinion that the
guotations appearing in the Calcutta Stock Exchange were as
aresult of the certain manipulated transactions between
group itself and cannot be said to reflect the fair nmarket
val ue of the conpany. In the other paragraphs of his letter
Shri Bagai had suggested steps to be taken for further
i nvestigation in the matter.

The Hi gh Court has proceeded on the basis that the aid
letter of Shri Bagai did not contain any information and
that there was neither evidence of manipul ati on nor evidence
of collusive transactions referred to in the letter and that
no inquiries were nade by the Incone Tax Officer after the
receipt of the letter so as to constitute information. W
are unable to agree with the said view of the Hi gh Court.
The contents of paragraph 2 of the letter of Shri Baga
refer to the statenment containing financial information
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regardi ng Maharaja Shree Umaid MIIls Ltd. which was annexed
tothe letter of Shri Bagai. The said statenent contained
i nformation derived fromthe Bonbay Stock Exchange Directory
about the financial condition of Maharaja Shree Umid MIIs
Ltd. during the period 1965-70 which indicated that during
this period the conpany has prospered and that the book
val ue per equity share had arisen fromRs. 318.55 for the
year ending Decenber 31, 1965 to Rs. 401/- for the ending
December 31, 1970, the earning per share rose fromRs. 8.37
per share to Rs. 44/- per share and that dividend percentage
had also risen from2%to 10%for the same period.

On the basis of the information contained in the letter
of Shri Bagai and the docunents annexed to it, the Incone
Tax O ficer could have had reason to believe that the fair
mar ket value of the shares was far nore than the sale price
and the market quotations from Calcutta Stock Association
shown by the assessee at the ~time of original assessnent
wer e mani pul ated” ones and as a result incone chargeable to
tax had escaped assessnment. It could not be said that the
i nfornmati'onthat ~was contained in paragraph 2 of the letter
of Shri Bagai-was not definite information and it could not
be acted upon by the Income Tax O ficer for taking action
under Section 147(b) of the Act.

Ms. Gauri Rasgotra, the |earned counsel appearing for
the respondents, has urged that the letter of Shri Bagai was
received by the Incone tax Oficer on March 26, 1974 and on
the very next day, that is, on March 27, 1974, he issued the
i mpugned notice wunder Section 147(b) of the Act and that he
di d not have conducted any inquiry or investigation into the
i nformati on sent by Shri Bagai. Merely because the inmpugned
notice was sent on the next day after receipt of the letter
of Shri Bagai does not nmean that the Incone Tax Oificer did
not apply his mind to the information contained in the said
letter of Shri Bagai. On the basis of  the said facts and
information contained in the said letter, the Income Tax
officer, wthout any further investigation, could have
forned the opinion that there was reason to believe that the
income of the assessee chargeable to tax had escaped
assessnment. The High Court, in our opinion, was-in error in
proceeding on the basis that it could not be said that the
Income Tax O ficer had in his possession informtion on the
basis of which he could have reasons to believe that income
of the assessee chargeable to tax had escaped assessnent for
t he rel evant assessment years. For t he reasons
af orementi oned, we are unable to wuphold the inpugned
judgrment of the H gh Court. The appeal is, therefore,
al l owed, the inpugned judgment of the Hi gh Court is set
aside and the Wit Petitions filed by the respondents are
di sm ssed. No order as to costs.

ClVIL APPEALS NOS. 3234-35 OF 1983

These appeals are directed agai nst the judgnment of the
H gh Court of Rajasthan dated Novenber 26, 1979 whereby the
H gh Court has allowed Wit Petitions Nos. 1178 and 1181 of
1974 filed by the respondents and has quashed the notices
dated March 27, 1974 issued under Section 17 of the Walth
Tax Act, 1957. This judgnent of the Hi gh Court is based on
its judgnent in D.B. Wit Petition No. 1177 of 1974 and
connected Wit Petitions wherein the H gh Court had quashed
the notices issued by the Incone Tax O ficer under Section
147(b) of the Act. For the sane reasons the Hi gh Court has
guashed the notices under Section 17 of the Walth Tax Act
in these cases. The said judgment of the H gh Court in D.B.
Cvil Wit Petition No. 1177 of 1974 and connected Wit
Petitions, titled Purshottam Das Bangur v. Walth Tax
Oficer & Ors., has been set aside in the judgnent delivered
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in Cvil Appeals Nos. 3041-43 of 1983. For the sanme reasons
the i npugned judgnment of the H gh Court cannot be upheld and
has to be set aside. the appeals are accordingly allowed,
t he i npugned judgnent of the H gh Court is set aside and the
Wit Petitions Nos. 1178 and 1181 of 1974 filled by
respondents are dism ssed. No order as to costs.




