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PETI TI ONER
M C. MEHTA

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 11/ 10/ 1996

BENCH
KULDI P SINGH, N.P. SINGH.  S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER
This Court by the order dated May 10, 1996 in |.A 29
[WP(C) No.4677/85] 'dealt with the question whether - to

preserve environment and control pol lution - m ni ng
operations should be stopped wthin the radius of 5 kms.
fromthe tourist resorts of Badkhal |ake and Surajkund in

the State of Haryana. The Court gave five directions in the
said order. Direction 4 is in the followi ng termns:-

"We  further di rect t hat no

construction of any type shall be

permtted now onwards within 5 km

radius of the Badkhal lake and

Suraj kund. Al open areas shall be

converted into green belts."

The Haryana Pollution Control  Board (the Board) has
notified the ambient Air qual ity Standards by the
notification dated April 11, 1994. The notification fixes
l[imting standards of pollution in respect of sensitive
areas, industrial areas and residential areas. The standards
for sensitive areas are stringent than the standards
prescribed for industrial and residential areas. The Board
has recommended that the area of 5 kms around the periphery
of a centre of tourismbe notified as "sensitive area”". Wth
a view to control pollution and save environment in the
vicinity of Badkhal and Sur aj kund, the above quoted
direction was issued.

The Municipal Corporation Faridabad, Haryana @ Urban
Devel opnent Authority and builders having interest in, the
area have appr oached this Court for
nodi fication/clarification of the above quoted direction. It
is contended by learned counsel appearing for the parties
that in the said area of 5 kns. buildings are under
construction, plots have been allotted/sold under various
Devel opnent - schenmes and the plot-holders have even started
construction. According to the | earned counsel vested rights
of several persons are |likely to be adversely affected
causi ng huge financial |oss to them

Al t hough t he direction specifically says
construction.................. now onwards................
and as such the areas which are already under construction
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woul d obvi ously be excluded fromthe direction but in order
to allay the apprehensions of the property-owners in the
area, we are of the viewthat it is necessary to clarify the
above direction.

M. Kapil Si bal , appeari ng f or t he Muni ci pa
Corporation Faridabad has taken 1|ot of pains in having the
area surveyed and plans prepared with a viewto find out as
to how best the direction of this Court regarding
devel opnent of 200 nts. green belt at one km radius al
around the boundaries of the two |akes can be inplenented.
M. Sibal and M. Harish Salve have placed one record two
pl ans showi ng the proposed green belts around Badhkal | ake
and Suraj kund. The Plan  in respect of Badhkal is narked
Ex.A. Along with the Plan the detail of the khasra Nos. on
which the green belt is to be developed, has been given
which is marked as Ex. A1, Simlarly, the plan regarding
Suraj kund is marked as Ex. B-and the detail of the khasra
Nos. is marked as Ex.B/l. It \is agreed by all the parties
that the 'green belt as proposed in Ex. A and Ex. B shall be
devel oped in the two areas.

Thi s Court by the order dated Septenber 13, 1994 in |.A
18 [WP(C) No.4677/85] has directed the Central Governnent
to constitute an authority  (The Authority) wunder Section
b(3) of the Environment ~ (Protection) Act, 1986. The said
authority shall have the jurisdiction over the Nationa
Capital Region as defined under the National Capital Region
Pl anning Act, 1955. It is thus obvious that the area of
Badkhal and Suraj kund, with which we are concerned, cones
within the jurisdiction of the said authority.

M. Shanti Bhushan, |earned Seni or Advocate, appearing
for some of the builders has vehenently contended that
banni ng construction wthin one km radius from Badkhal and
Surajkund is arbitrary. According to himit is not based on
technical reasons. He has referred to the directions issued
by the Government of |ndia under the Environment Protection
Act has contended that the construction can at the npbst be
banned within 200 to 500 netres as was done by the
Governnent of Indiain the coastal areas. He ‘has also
contended that restriction on construction only i'n the areas
surroundi ng Suraj kund and Badkhal |akes is hit by Article 14
of the Constitution of India as it is not being extended to
other lakes in the country. We do not agree with M. Shanti
Bhushan. The functioning of systens and the status of
envi ronnent cannot be the sane in the country. Preventive
nmeasures have to be taken keeping in view the carrying
capacity of the eco-systens operating in the environnental
surroundi ngs under consideration. Badkhal and- Surajkund
Lakes are popular tourist resorts alnmpst next door to the
capital city of Delhi. W have on record the  Inspection
Report in respect of these | akes by the Nat i ona
Envi ronment al Engi neering Research Institute (NEER) dated
April 20, 1996 indicating the surroundings, geologica
features, |I|and use and soil types and archaeologica
significance of the areas surrounding the |akes. According
to the report Surajkund |ake inpounds water fromrain-and
natural springs. Badkhal lake is an inpoundnent forned due
to the construction of an earthern dam The catchment areas
of these Ilakes are shown in a figure attached with the
report. The Iland use and soil types as explained in the
report show that the Badkhal |ake and Suraj kund are nbnsoon-
fed water bodies. The natural drainage pattern of the
surrounding hill areas feed these water bodi es during rainy
season. Large scale construction in the vicinity of these
tourist resorts may disturb the rain water drains which in
turn may badly affect the water level as well as the water
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quality of these water bodies. It may al so cause di sturbance
to the acquifers which are the source of ground water. The
hydrol ogy of the area nmay al so be di sturbed.

The two expert opinions on the record - by the Centra
Pol lution Control Board no doubt on our mnd that the |arge
scal e construction activity in the close vicinity of the two
| akes is bound to cause adverse inpact on the |ocal ecol ogy.
NEERI has recomrended greenbelt at one KMradius all around
the two |akes. Annexures A and B. however. show that the
area within the greenbelt is nmuch | esser than one KM radi us
as suggested by the NEERI.

This Court in Vellore Citizens Welfare Forumvs. Union
of India & Os. JT 1996 (7) S.C. 375 elaborately discussed
the concept of "sustainable developnent” which has been
accepted as part of the law of the land. It would be usefu
to quote the rel evant part:

"The tradi tional concept t hat
devel opnentand ecol ogy are opposed
to each other, is no | onger
acceptabl e. "Sust ai habl e

Devel opnent” is the answer. In-'the
International sphere "sustainable
Devel opnent" as ~a concept canme to
be known for the first tinme in the
St ockhol m Decl'aration of 1972......
Duri ng t he two decades from
Stockholm to R o " Sust ai nabl e
Devel oprent " has cone to be
accepted as a viable concept to
eradi cate poverty -—and inprove the
quality of human Iife while living
within the carrying capacity of the
supporting eco- syst emns.
" Sust ai nabl e Devel oprent " as
defined by the Brundtland Report
nmeans "Devel opment that nmeets the
needs of the pr esent wi t hout
conpromising the ability of the
future generations to neet their
own needs" We are, however, of the
view that "The Precauti onary
Principle" and "The Polluter Pays"
principle are essential features of

" Sust ai nabl e Devel opnent ". The
"Precautionary Principle" - in the
context of the nmunicipal law -
nmeans:

(i) Environmental rmeasures by the
State Governnent and the statutory
authorities nust anti ci pat ed,
prevent and attack the causes of
envi ronnent al degradati on

(ii) Where there are threats of
serious and irreversible damage,
| ack of scientific certainty should
not be used as a Season for
post poni ng neasures to pr event
envi ronnent al degradati on

(iii) The "Onus of proof" is on the
act or or the
devel oper/industriali st to show
that his action is environnmentally
benign ...

In view of the above nmentioned
constitutional and statutory
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provi sions we have no hesitation in
hol di ng that t he precautionary
principle and the polluter pays
principle are part of t he
environnental law of the country
even ot herw se once t hese
principles are accepted as part of
the Customary International Law
there would be no difficulty in
accepting them as part of the
donestic law. It is al nost accepted
proposition of |law that the rule of
Customary International Law which
are not contrary to the municipa

| aw shall be deemed to have been
incorporated in the -donmestic |aw
and shall be followed by the Courts
of "Law. To support we may refer to
Justice HR Khanna's opinion in
Addl, ~Distt. Magistrate Jabal pur
vs. Shivakant Shukla (AIR 1976 SC
1207), Jolly George Varghese's case
(AIR 1980 SC 470) and Granophone
Conpany‘s case (Al R 1984 SC 667)."
This Court in Rural Litigation and Entitlenment Kendra,

Dehr adoon VS. State of Uttar Pr adesh (1987) 1
SCR 641 held as under:

"The consequence of this order nade
by us would be ‘that the | essee of
i mestone quarries  woul d be thrown
out of busi ness. Thi's woul d
undoubt edl y cause hardship to them
but it is a price that has to be

pai d for protecting and
saf eqguarding the ri ght of the
people to live in a._ healthy
envi r onnent with m ni ma

di sturbance of ecol ogical bal ance

and w thout avoidable hazard to

them to their cattle, honmes  and

agriculture and undue affectation

of air, water and environnent."

In MC. Mehta vs. Union of India (1987) 4 SCC 463 this
Court held as under

"The financi al capacity of the

tanneries should be considered as

irrelevant while requiring themto

establish primary treatnment plants.

Just like an industry which cannot

pay mninmum wages to its workers

cannot be allowed to exit, a

tannery which cannot set up a

primary treatnent plant cannot be

permtted to continue to be in

exi stence for the adverse effects

on the public.

Life, public health and ecol ogy

have priority over unenpl oyment and

| oss of revenue probl en'.

"The Precautionary Principle" has been accepted as a
part of the law of the land. Articles 21. 47, 48A and 51A(Q)
of the Constitution of |India give a clear nandate to the
State to protect and inprove the environment and to
safeguard the forests and wld life of the country. It is
the duty of every citizen of India to protect and inprove
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the natural environnent including forests, |akes, rivers and
wild life and to have conpassion for living creatures. "The
Precautionary Principle" nakes it nandatory for the State
Covernment to anticipate, prevent and attack the causes of
envi ronnent degradation. W have no hesitation in holding
that in order to protect the two |akes from environmenta
degradation it is necessary to I|limt the construction
activity in the close vicinity of the | akes.

In clarification of direction 4 quoted above, we order
and direct as under:

1. No construction of any type

shall be permitted, now onwards,

within the green belt area as shown

in Ex. A and Ex. B. The environnent

and ecology of this area shall be

protected and preserved by al

concerned. A very snmall area may be

permtted, if it is of  utnost
necessity, for recreational and
tourism pur poses. The sai d
perm-ssion shall be granted wth
t he prior approval of "The

authority", the Central Pollution
Control Board and the Har yana
Pol | uti on Control “Board.
2. No construction of any type
shal |l be permtted, now onwards, in
the areas outside the green belt
(as shown in Ex. A and Ex. B) upto
one km radius of the Badhkal I ake
and Suraj kund (one kilonmeter to be
neasured fromthe respective | akes)
This direction shall however, not
apply to t he pl ots already
sold/allotted prior to May 10, 1996
in the developed areas. |[If  any
unal lotted plots in the said areas
are still available, those nmay be
sold with the prior approval of
"the authority’ . Any person owning
land in the area may construct —a
residential house for his persona
use and benefit. The construction
on the said plots, however, can
only be permtted upto two and a
hal f storeys (ground, first floor
and second half floor) subject to

the Bui | di ng Bye- | aws/ Rul es
operating in the ar ea. The
residents of the villages, if any,
Wit hin this area may
extend/ reconstruct their houses for
per sonal use but t he sai d

construction shall not be permtted
beyond two and hal f storeys subject
to Building Bye-|l aws/ Rul es. Any
bui | di ng/ house/ comrerci al prem ses
al ready under construction on the
basi s of the sanctioned plan, prior
to My 10, 1996 shall not be
affected by this direction.

3. Al  constructions which are
permtted under directions 1 and 2
above shall have the clearance of

"The Aut hority", t he Centra
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Pollution Control Board and the
Haryana Pol |l ution Control Board
before 'occupation certificates’
are issued in respect of these
bui | di ngs by t he aut horities

concer ned.
4, Al'l devel opnent schenes, and
the plans for al | types of

constructions relating to all types
of buildings in the area fromone
km to 5 km radius of the Badhka
| ake and Suraj kund (excl udi ng Del hi
areas) shall have prior approval of
the Central Pollution Control Board
and the Haryana Pollution Contro
Boar d.




