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War Profits Tax-Assessment of conpany’'s profits--Deduction
of managi ng agent’s renuneration-"lncluded in the profits of
the nmanaging agency business"-Gnalior War Profits Tax
Ordi nance, Sanvat 2001, ss.2(5), 2(10), 4(1), 5(1), Sch.1,
r.4(1), proviso (b).

HEADNOTE

Sub-rule (1) of r. 4 of Sch. 1 to the Gnalior. War Profits
Tax Ordinance, Sanmvat 2001, provided: "In conputing the
profits of a business carried on by a conpany, no deduction
shal | be made in respect of the remuneration’ paid to
directors if during any part of —the accounting /period
concer ned, they had controlling interest in the conpany;
provided that this sub-rule shall not apply (a)........ (b)

to the renuneration of any nanaging agent where such
remuneration is included in the profits of the nanaging
agents’ business for the purposes of the War Profits Tax™.
The respondent conpany was’' nanaged by a - managi ng agency
firmwhich had, by reason of its sharehol di ng exceeding 50%
of the issued share-capital, a controlling interest in the
conpany. The conpany was assessed to War Profits Tax under
the provisions of the Gmalior War Profits Tax . O dinance,
Sanvat 2001, for three chargeabl e accounting periods between
1944 and 1946. During each of these accounting periods the
conpany had paid remuneration to its managing ,agent and
cl ai med to deduct the renuneration so paid in t he
conputation of its business profits during these three
peri ods. The assessing officer disallowd the claimon the
ground that as the remuneration received by the managing
agency firm had not been factually assessed in the hands of
the managi ng agent, proviso (b) to r.4(1) of Sch. | was not
appl i cabl e. It was found that the managi ng agents had in
their statenent of their own Profit and Loss account for the
rel evant years disclosed the nmnaging agency conmi ssion
received by them but they clainmed before the assessing
authority that the sumwas not liable to be taxed and this
cl ai med was accept ed.

Held, that the remuneration paid to the managing agents,
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even though they had a controlling interest in the

206

conpany, was a pernissible deduction for the purpose of
conputing the profits of the conmpany under the War Profits
Tax Odi nance, Sanvat 2001, because by virtue of proviso
(b) to r.4(i) of Sch. 1 to the Odinance, the managing
agent was liable to include this renuneration in his
assessabl e profits.

The words "is included" in proviso (b) tor.4(1) refer to
the inclusion under the provisions of the Or di nance.
Neit her the default of the managi ng agent as an assessee nor
of the assessing authority to include the sumin the profits
of the managing agent could prejudice the rights of the
conpany in the matter of the conmputation of its incone.

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION: Givil Appeals Nos. 228 to 230
of 1960.
Appeal s from the judgment and decree dated February’' 4,
1957, of the Madhya Pradesh Hi gh Court (lndore Bench) at
Indore in Civil Reference No.15 of 1952.
B. Se??,, B. K ~B. Yaidu and 1. N.. Shroff, for the
appel | ants.
A V. Viswanat ha Sastri, K A Chitale, J. B. adachanji,
S. N Andley, Raneshwar Nath and P. L. Vohra for the
respondents.
1962. April 3. The Judgment of the Court was delivered by.
AYYANGAR, J.-Rule 4 (1)(b) of Sch. 1 headed ((Rules for the
conputation of profits for the purposes of War Profits Tax"
of the OGmalior War Profits Tax Odinance, Sanvat 2001
(hereinafter referred to as the O di nance), provided:
"4. In computing the profits of a business
carried on by a conpany, no deduction shall be
made in respect of-
(1) remuneration paid to directors i'f during
any part of the accounting period concerned
they had controlling . interest in the conpany;
207
Provided that this sub-rule shall not apply--

(8) . e T

(b) to the renuneration of any nanaging
agent where such renuneration is included  in
the profits of The managi ng agents’ busi ness
for the purposes of the War Profits Tax".
The respondent-Binod MIIs Co. Ltd. which had its business
at Ujain in the State of Gvalior was a conmpany whose
profits were liable to War Profits Tax under the O dinance.
The conpany was nanaged by a managing agency firmMs.
Bi nodi ram Bal chand whi ch had, by reason of its sharehol ding
exceeding 50% of the issued sharecapital, a controlling
i nterest in the conpany. The respondent - conpany was
assessed to War Profits Tax for three chargeabl e accounting,
periods-July 1, 1944, to Decenber 31, 1944 , January 1
1945, to Decenber 31, 1945, and January 1, 1946, to June 30,
1946. Duri ng each of these accounti ng- peri ods t he
respondent - conpany had paid renuneration to its managi ng-
agents and clained to deduct the remuneration so paid in the
conputation of its business profits during these three
peri ods. The assessingofficer disallowed the claimon the
ground that the remuneration received by the managi ng- agency
firm had not been factually assessed in the hands of the
managi ng- agent and that consequently the matter was covered
by the opening words of r. 4 and not saved by proviso (b) to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

the rule. An appeal against this order of assessnment was
di smssed by the appellate authority and thereafter by the
Comm ssioner of War Profits Tax in revision. But at the
request of the respondent the Conmnmi ssioner subrmitted a
reference under s. 46 (1) of the Ordinance to the
208
Hi gh Court of Madhya Pradesh of the follow ng question for
its decision:
"Whet her in conmputing the profits of a
busi ness carried on by a conmpany deduction
shall be made in respect of any remuneration
to any managi ng- agent where such remruneration
is included in the profits of the managing
agent’s business for the purposes of the War
Profits Tax ?"
There was a consolidated reference in respect of the three
chargeabl e accounting periods.. The |earned Judges of the
H gh Court answered the question in favour of the respondent
and held that the renuneration, even though paid to a
nmanagi ngagent who had a controlling.interest in the conpany,
was a perm ssible deduction for the purpose of computing the
profits of the conpany for the purposes of the War Profits
Tax. The Hi gh Court was thereafter noved by the appellant
for the grant of certificates of fitness for appeals to this
Court under s. 47 of ‘the Ordinance and the certificates
havi ng been granted these three appeal s, which relate to the
three chargeabl e accounting periods have been preferred to
this Court.
Bef ore proceeding further it mght be convenient to set out
certain facts to appreciate the form of the question which
m ght provoke some enquiry. There was not much-di spute, and
even if there was, it was abandoned fairly early, that Ms.
Bi nodi ram Bal chand were "directors" of the conpany wthin
the neaning of the Ordinance and bad a controlling interest

in the conpany. |In this connection we mght advert to the
definition of ,director’ in s. 2(10) of the O di nance:
"2. (10). "director’ includes any person

occupyi ng the position of a director by / what-
ever nane called and also includes any person

who-

(i) i s a manager of the conpany or

209

concerned in the managenent of the business;
and

(ii) is remunerated out of the funds of the

busi ness; and

(iii) is the beneficial owner of not |ess than

20 per cent of the ordinary share capital of

t he conpany".
The controlling interest being established, it was common
ground that the remuneration paid to the managing-agent
could not be deducted in conputing the profits ‘of the
conpany unless it fell within proviso (b) of r. 4(1).
Before the departmental authorities it was suggested on
behal f of the conpany that the expression ’included  in
proviso (b) nmeant ",disclosed in the return of the director”
and on this basis it was contended that as Ms Binodiram
Bal chand had., in the statenent of their own Profit & Loss
account for Samvat 2000, 2001 and 2002, disclosed the
managi ng agency conmi ssion received by themthe remuneration
had been "included" in their profits for the purposes of the
War Profits Tax, though for reasons which are unnecessary to
di scuss they claimed that the sumwas not liable to be
brought to tax and this claimwas accepted. This argunent
which was rejected by the departnental authorities is
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however responsible for the formof the question referred to
the Hi gh Court. This contention however was not apparently
repeated before the Hi gh Court and does not figure in the
judgrment as part of the reasoning of the | earned Judges in
the judgment now under appeal and has not been relied upon
before us. We shall therefore say no nore about it, but
proceed to deal with the substantial question raised.

The facts being as above stated the entire question in the
appeal s turns on the nmean of the

210

expression "is included in the profits of the managing
Agency business" in r.4(1) proviso (b) of Sch. 1 of the
Or di nance. Bef ore however entering on a discussion of the

wor ds underlined and of proviso (b) in particular, it would
be necessary to set out broadly the schene wunderlying the
levy of the tax under the Ordinance. Section 4(1) of the
Ordinance is the charging section and it enacts :

"4 (1) Subject to the provisions of this

Ordi nance, there shall, in respect of any
busi ness to which this O dinance applies, be
charged, levied and paid on the anmount by

whi ch the profits during any chargeabl e period
exceed the standard profits, an excess profit
tax (i'n thi's Ordinance referred to as the 'War
Profits ~Tax’) which shall be equal to 60 per
cent. of the aforesaid anmount.”
The "business" to which the Ordinance applies has to be
gathered fromthe terns of s. 2 (5) which defines the term
"business’. That clause reads :
" business’ includes any trade, conmerce or
manuf acture or any adventure in the nature of
trade, commer ce or manufacture or any
prof ession or vocation’ but does not include a
profession carried on by an individual or by
i ndividuals in partnership, if the profits of
the profession depend wholly or mainly on his
or their personal qualifications, unless such
profession consists wholly or nainly in the
maki ng of contracts on behal f of other persons
or the giving to other persons of advice of a
commercial nature in connection wth the
maki ng of contracts :
Provi ded that where the functions of a conpany
or of a society incorporated by or under —any
enactnment consist wholly or- mainly in the
hol ding of investnents or other property or
both, the hol ding thereof shall be
211
deened for the purpose of this definition to
be a business carried on by such conpany or
soci ety;
Provided further that all businesses to @ which
this Ordinance applies carried on by the sane
person shall be treated as one business for
the purposes of this O dinance".
The second proviso uses the term’ person’ which is defined
by s. 2 (13) to include "any conpany or body of individuals
or any other association of persons whether incorporated or
not and also includes a H ndu undivided famly". The
"Profits’ which is referred to in the charging section is,
by reason of the definition of the termins. 2 (16), to
nmean ,profits as determned in accordance with the provi-
sions of this Odinance and its First Schedule". The
provisions of the Odinance relating to the conputati on of
profits do not bear upon the point now in controversy, but
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what is of relevance are certain of the Rules for the
conputation of the profits in Sch. 1.

From the terns of the charging section read with the other
provisions of the Ordinance to which we have adverted it
woul d be seen that it is the profits accruing from business
that is brought to charge and that each person whet her he be
an i ndi vi dual or conmprehended within the i ncl usive
definition of the term’,person" is an independent unit of
assessment whose profits are conmputed by aggregation of al
of its sources of incone fromevery business which that unit
may carry on. How the profits of each wunit is to be
conputed for the purposes of tax has to be gathered, apart
from the provisions of the Odinance which, as stated
earlier, are not relevant to the present case, from Sch. 1
headed "Rules for the conputation of profits for the
purposes of War Profits Tax".. Rule 1 of these Rules which
generally follows the pattern of the Indian Incone-Tax Act
in setting out the |list of

212
perm ssi bl e deducti ons, provides as one of such deductions
inr. I. (1)’ (xi) ,,any expenditure (not being in the nature

of capital expenditure or personal expense of the person to
whose business this Ordinance applies) laid out or expanded
whol Iy and exclusively for the purposes of such business".
If this provision were applied for conputing the profits of
a conmpany as an unit of assessnent, there, could be no
di spute that generally speaking the remuneration paid to a
managi ng- agent woul.d be an admi ssi bl e deduction. It hardly
needs to be mentioned that the renuneration received by a
managi ng- agent woul d be profits from business on. which he
woul d be, liable to tax under the O dinance, being a profit
from business as defined in s. 2(5) subject only to the
condition that the anmount of the profit brought it " within
the taxable limt. To this prima facie rule as regards the
manner in which the profits derived by a conpany are to be
conputed r. 4 enacts an exception, in the case of t hose
conpani es in which the Directors have a controlling
i nterest. But the application of this special rule as
regards conpani es under the managenent of Directors wth
controlling interest is, however, subject, anpbng others, to
proviso (b) not applying to the case.  In other ~words, if
proviso (b) saved the case, the special rule as to
controll ed conpanies would cease to be applicable and the
remuneration paid woul d be deductible in the conputati on of

t he conpani es’ profits. This turns on whet her t he
remuneration paid to the managi ng-agent "is included in the
profits of the managi ng agent’s business". The words used
being "is included® there is no doubt that!/ an actua

inclusion is posited. But this, however, does not solve the
problem for the ,-"inclusion in the profits" mght refer to
three distinct "inclusions" : (1) the inclusion- by the
managi ng agents as an assessee for the purposes of his
i ndi vi dual assessment, i.e., in his return, (2) t he

i nclusion by the assessing authority in the order of

213

assessment nmade against the managing agent, (3) t he
i ncl usi on under the terns of the Odinance of t he
remunerati on as an ampbunt chargeable to the tax as part of
the profits of the managing agent. |In passing we mght
observe that r. 7 (2) (b) of Sch. 1 to the Excess Profits
Tax Act, 1940, on which the Ordinance is nodeled is in the
sanme ternms as the proviso (b) to r.4(1) of the Odinance but
the proper interpretation of the rule in the Excess Profits
Tax Act has never come up before the Courts for decision

The contention urged on behalf of the appellant, before the
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| earned Judges of the Hi gh Court was that the inclusion
referred to an inclusion by the "essnment officer of the
remuneration in the assessnent of the managi ng-agent and
that wunless the renuneration sought to be excluded in the
conputation of the profits of the conpany was actually
assessed in the hands of the managi ng, the conmpany coul d not
claim the benefit of proviso (b). The |earned Judges
repelled this subm ssion by holding that the proviso could
not be construed as to vest in the assessing authority an
absolute discretion to assess either the conpany or the
managi ng- agent . They read the words ",is included" as
equivalent to "is liable to be included” and that as it was
not contested before themthat if the assessnent-officer had
been so ninded he could have included this sum in the
profits of the nanaging-agent’s business, the ternms of
proviso (b) were satisfied.

M. Sen-I|earned Counsel for the appellant did not pursue the
same |ine of argunent as in the Court below. W should add
that we consider that M. Sen was right in not attenpting to
support. the argunent which was rejected by the |earned
Judges of the H gh Court. ~Though tax | aws occasionally nake
provision for the assessing-authority to proceed against a
particul ar unit of assessment on one or

214

nore alternative bases, it would require 'very explicit and
unanbi guous |anguage to permt an assessing-authority to
choose one of two units for assessnent, particularly in, the
context of there being no provision for ‘the inter se
adj ustnment of the rights and liabilities in the event of one
unit benefiting at the expense of the other by reason of the
exerci se of the option and when adnmittedl y the unit does not
receive the income as agent for the other unit. Besides, if
the conpany had been first assessed to tax-because |let us
say its return had been filed earlier, or the enquiry as
regards the correctness of the return was conpleted earlier
there is no provision /in the Odinance or in the Rules for
excluding the sumin the personal ‘assessnent of the managi ng
agent, so that it could not be urged that the assessing-
authority had any option in the matter to tax either the
conpany or the managi ng-agent. |f the managi ng-agent is ex
roncessis liable to have his remuneration included in his
assessment for the tax, unless the income or the business is
not within the Odinance, it would be npst anomalous to
suggest that in order that the benefit of proviso (b) should
be available to a company, the assessnment of the nanaging
agent should have been conmpleted first a matter not al ways
within the control of a company. W do not- think it
necessary to dilate further on this construction since. M.
Sen did not commend it for our acceptance.

H's subm ssion, on the other hand, was that this was a
speci al provision designed to neet the cases of conmpanies in
which the directors had a controlling interest. I'n such
cases it was these directors who had to submt and subnitted
the return on behal f of the company and who, of course, —had
to submt their own returns in their individual capacity  as

per sons in receipt of taxable profits. In t hese
ci rcunst ances

215

he wurged that the proviso should be read as conferring an
option upon the directors either to i ncl ude their

remuneration in their own returns, get themtaxed and pay
the tax thenselves or to include it in the conpany’s return
and have the anmpbunt taxed in the conpany’s assessnent. H s
further submission was that having regard to the nanner in
which the proviso was worded, where the managi ng-agent
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failed to include his remuneration in his own return and
have it assessed as part of his profits, the effect was the
same as if he had opted to have the sum taxed in the
conpany’s assessnment. The option, it was urged, was that of
the managi ng-agent who controlled the affairs of a conpany
and therefore in effect represented it and who in one
capacity acted for hinself and in another acted for the
conpany. In effect the submi ssion of |earned Counsel was
that the provision was designed to obviate double taxation
of the same income and for this purpose vested t he
controlling-Director with a discretion to render the conpany
i mune fromtax where the sumwas included in his own return
and was assessed in his hands.

The t heory propounded regardi ng the provision being one for
avoi dance of double taxation in the manner above indicated
by wvesting a discretion in the controlling-Director breaks
even on a cursory exam nation. Let us assune that the
managi ngagent opts to have the conpany taxed and submits a
return. on behalf of the conpany in which no deduction is
clainmed ‘inrespect of this itemand an assessnent is nmade
accepting that return. On the terns of the Ordinance this
would not afford any relief to the managing agent in his
personal assessnment, for admittedly there is, as pointed out
earlier, no provision in the Ordinance or in the Schedule
exenpting the nmanaging agent fromthe /inclusion of this
remuneration in his taxable profits, and this

216

must obviously be 'so, because for the purposes of the
charging section he would be an independent unit of
assessnment. He woul d have to-include in the conputation of
his personal incone for the purpose of the War Profits Tax
the remuneration received by him This mght be expressed
inaslightly different formby stating that proviso (b) to
r. 4(1) does not operate in the reversedirection, that is
by exenpting the managi ng-agent fromtax on the remuneration
derived by him nerely because the deduction of that @ item
has been denied to the conpany. Qoviously therefore r
4(1)(b) is not a rule designed for the avoidance of double
taxation in the sense in which learned Counsel for the
appel | ant suggests that it is.

There are al so other reasons why we find it unable to accept
the subm ssion of M. Sen that by the words is "included" is
nmeant the inclusion in the return by the managi ng-agent wth
the result that in cases where he does not so include, the
conpany woul d not be entitled to the deduction. ~The _option
suggested by M. Sen to the managi ng- agent was that he m ght
either elect to pay the tax hinself or get the conpany to
pay it. OQbviously it would always be in the interest of the
managi ng-agent to have the tax paid by the conpany if by
that neans, as is suggested by M. Sen, he could obtain
absolution fromthe obligation of paying the tax -hinself,
for if the tax is paid by the conpany the | oss involved in
the paynment of the tax would fall on himonly to the ' extent
of his sharehol ding, being for the rest shared by the other
share-holders of the conpany. It is really difficult to
understand the principle by which one could construe a rule
of this nature as enabling a nanagi ng-agent who holds, say
51% of the share-capital of the company to visit 49% of the
burden of tax which nornmally one would expect to be paid by
him to be paid by the other shareholders of the conpany
nerely because

217
he happens to be the managi ng-agent holding a controlling
interest by the extent of his share-hol ding. We consi der

that the construction suggested by M. Son which leads to
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such an unreasonable result and inflicts an unjust injury on
the other shareholders is not any proper interpretation of

the provision. Besi des, there are other grounds why the
nmeaning attributed to the words "is included" as referring
to "included’” by the managi ng-agent" cannot be accepted.

Suppose the nmanagi ng-agent includes it in his return but the
assessing authority does not include it in the conputation
of his return but prefers to disallow the deduction in the
case of a conpany. Wuld that be "inclusion in his pro-
fits?" Again, suppose the managi ng-agent does not include it
in his return but the assessing authority does, and tax is
paid by the managi ng-agent, would there be no exclusion?
These illustrations serve to bring out the anonalies that
would arise if it were held that the words ",is included"
meant "is included in hi's return by the nanagi ng-agent".
This | eaves for consideration the meaning that "is included"
refers to the inclusion under the provisions of t he
Or di nance. If ~this  meaning were accepted it would not
matter whether the managi ng agent has or has not included
the suminhis return or whether the assessing authorities
have or have not done their duty by having the remuneration
i ncluded- in the taxable profits of the managi ngagent. | f
t he managi ng- agent has not done so being under an obligation
i nposed by the law to include it, the return would be |iable
to be revised by the assessing officer and if the failure to
i nclude the sumwas due to any suppression, the managing-
agent would, besides having the sum included in hi s
assessable profits, be liable to appropriate penalties for
filing a wailfully  incorrect  return. Simlarly, t he
assessing officer being under a statutory duty to include
the sumin the assessnent of the managi ngagent would, if he
failed to do so, render the order
218

liable to be revised. The renmedy for the failure either of
the managi ng-agent or of ‘the assessing authorities to
conform to the requirenents of thelaw certainly cannot be
the disallowance of the sumin( the conputation of the

profits of the company. The entirety of this reasoning, it
woul d be noted, proceeds on the basis that the managi ng-
agent was liable to include his renmuneration .in hi s
assessable profits. In such a contingency it stands (to

reason that neither the default of the nanaging-agent as an
assessee or of the assessing authority to include the sumin
the profits of the nanagi ng-agent could prejudice the rights
of the <conmpany in the natter of the conputation of its
i ncone.

VWere the renuneration of the managi ngagent was ~not under
the Ordinance liable to be brought to tax the position would
be different and that is just what is indicated as /that
whi ch woul d render the proviso inapplicable. For instance,
S. 5(1) of the Ordinance enacts;

Provided further that this O di nance shall not
apply to-

(b) profit froma business carried on wholly
on behalf of a religious or charitable
institution and the profits of which are
appl i ed sol ely to the purpose of

the institution and enure for the benefit of
the public, and-

(i) the business is carried on in the course
of the carrying out of a primary purpose of
the institution, and

(ii) the work in, connection with the busi-
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ness is carried on by the beneficiaries of the
institution".
If for instance, the business of the nanaging-agency was
being carried on for or on behalf of a trust of
219
the character indicated by the provision just now read, the

remuneration of the managi ng-agent would not be liable to
tax for the reason that it is outside the anbit of the
O di nance and to such a case the ternms of proviso (b)

tor. 4(1) would not be attracted, with the result that the
managi ngagent not being liable to tax under the O di nance on
the reruneration derived by him the company, if it were a
controlled conpany. would not be entitled to the deduction
of that renuneration in the conputation of its profits.
Except in case where the renuneration received by a nanagi ng
agent is not liable to tax under the Ordinance, it is the
managi ng-agent that would be liable to pay tax on his
remuneration and notw thstanding that the conpany is a
controlled conpany the renuneration paid by it to the
managi ng ‘agent woul d be a perm ssi ble deduction by reason of
the exceptionto the opening words of r. 4(1) contained in
proviso (b). It is unnecessary for our present purpose to
consi der whether besides S 5(1)(b), already referred to,
there are other contingencies in which renuneration received
by a Director could be held not to be /,included” in the
latter’s profits wunder the Ordinance, since in the case
before wus it is adnmitted that the remuneration received by
t he managi ng-agent . was liable to be include in t he
conputation of his profits for the purposes of the War
Profits Tax and therefore neither the fact that the
managi ng- agent did not "include" the sumin his return, nor
the default of the assessing authority to correct this error
by ""including" the sumin his assessnment, iis any reason for
depriving the respondent conpany of the benefit of | proviso
(b) tor. 4(1).

We therefore consider that the | earned Judges of the  High
Court answered the question referred to themcorrectly. The
appeal s fail and are dismssed with costs.

Appeal s di sni ssed
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