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G P. MATHUR, J.

These appeal s by special | eave have been preferred by the
Conmi ssi oner of Central Excise, Jaipur I'l, against the judgnent and order
dat ed 20.8.2002 of Customs, Excise & Gold (Control) Appellate Tribunal
New Del hi (for short CEGAT) by whi ch the appeal preferred by the
appel | ant agai nst the order of Conmissioner (Appeals) allow ng CENVAT
Credit to the respondent. Ms. J.K Udai pur Udyog Ltd., on expl osives used
in mnes was di sm ssed.

The assessee carries on the business of manufacturing cement falling
under Chapter 25 of the Schedule to the Central Excise Tariff Act, 1985.
The assessee has been granted a m ning | ease by the Governnent of
Raj ast han and the |inmestone excavated fromthe mnes is used for
manuf acture of cenent. The mning area is at a distance of few kiloneters
fromthe plant where the cement is manufactured. Expl osives are used for
bl asting purpose in the mnes. During the period April to August 2000, the
assessee took CENVAT Credit under Rule 57AB of the Central Excise
Rul es (for short "Rules’) on the explosives used in mnes.  The Assistant
Conmi ssi oner, Central Excise, issued a notice to the assessee on 18.4.2001
on the ground, inter alia, that the expl osives used for blasting purpose in the
nm nes had not been used in the factory prenises for production or in relation
to the manufacture of final product i.e. cenent; that as per Rule 57AB, the
i nput nmust be used within the factory of production and, therefore, the
expl osives do not qualify to be inputs for the manufacture of excisabl e goods
interms of the aforesaid rule. The assessee was required to show cause why
the aforesaid credit taken by himin contravention of ‘Rule 57AB shoul d not
be di sal |l owed and recovered from hi munder the provisions of Rule 57AH
read with section 11A of Central Excise Act and further, why penal action
shoul d not be taken under Rule 173 (Q (1) (bb). The assessee gave a reply
to the notice on the ground, inter alia, that the mning area as well as the
cenent factory, are not only interdependent, but have a direct nexus with
each other; that the mning activity and the manufacturing activity cannot be
consi dered as isolated events as without nining linestone, the cement plant
cannot be run and that for all practical purposes the mning area is an
extension of the factory area. The Assistant Conmi ssioner, Central Excise,
by his order dated 29.8.2001 disall owed the CENVAT Credit taken by the
assessee, but did not inpose any penalty. The assessee preferred an appeal
whi ch was al |l owed by the Comm ssioner (Appeals) on the finding that the
expl osives are inputs in terns of Rule 57AB and CENVAT Credit was
al l owed. Feeling aggrieved by the order of the Comm ssioner (Appeals), the
Revenue preferred an appeal before the CEGAT, but the same was
di smi ssed.
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The main question to be considered is whether explosives used in the
m nes for blasting purpose can be held to be "inputs" so as to qualify for
taki ng CENVAT Credit under Rule 57AB. The relevant part of Rule 57AB
under whi ch CENVAT Credit can be taken reads as under
"57AB. CENVAT credit. \026 (1) A nanufacturer or producer of
final products shall be allowed to take credit (hereinafter
referred to as the CENVAT credit) of, -
(i) the duty of excise specified in the First Schedul e
to the Central Excise Tariff Act, 1985 (5 of 1986)
(hereinafter referred to as the said First Schedul e),
| evi abl e under the Act;
(ii) the duty of excise specified in the Second
Schedul e to the Central Excise Tariff Act, 1985, |eviable
under the Central Excise Act, 1944 in relation to the
goods fal l'i ng-under sub-headi ng Nos. 2401. 90, 2404. 99,
5402. 20, 5402. 32, 5402. 42, 5402. 43, 5402.52, 5402. 62,
8415. 00, 8702.10, 8703.90, 8706.21 and 8706.39 of the
said First Schedul e;
(i) the ‘addi ti onal duty of excise |eviable under
section 3 of the Additional Duties of Excise (Textile and
Textile Articles) Act, 1978 (40 of 1978);
(iv) the additional duty of exciseleviable under
section 3 of the Additional Duties of Excise (Goods of
Speci al | nportance) Act, 1957 (58 of 1957); and
(v) the additional duty |eviable under section 3 of the
Custons Tariff Act, 1975, equivalent to the duty of
exci se specified under clauses (i), (ii), (iii) and (iv)
above,
paid on any inputs or capital goods received in the factory on
or after the first day of April, 2000.
Expl anation . -- \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

\ 005

..\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

\ 005\ 005\ 005\ 005\ 005

\ 005\.005\ 005\ 005\'005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

\ 005\ 005\ 005\ 005\ 005"

Rul e 57AC of the Rules deals with Conditions for allow ng CENVAT
Credit and sub-rule (1) thereof reads as under

" (1). - The CENVAT credit in respect of inputs may be taken
i medi ately on receipt of the inputs in the factory of ‘the
manuf acturer™.

Rul e 57AA gives the definitions and sub-rule (d) thereof reads as
under :

(d) "input" nmeans all goods, except high speed diesel oil and
notor spirit, comronly known as petrol, used in or in relation
to the manufacture of final products whether directly or
indirectly and whether contained in the final product or not,
and includes accessories of the final products cleared al ong
with the final product, goods used as paint, or as packing
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material, or as fuel, or for generation of electricity or steam
used for manufacture of final products or for any other

purpose, within the factory of production, and al so incl udes
lubricating oils, greases, cutting oils and cool ants.

Expl anati on. \026 the high speed diesel oil or nmotor spirit,
commonly known as petrol, shall not be treated as an input for
any purpose what soever".

The expression "used for manufacture of final products or for any
ot her purpose, within the factory of production” in the definition of "input”
is important and it clearly indicates that in order to satisfy the requirenent of
this sub-rule, the article or goods nmust be used within the factory of
production. |If the article is not used within the factory of production, it wll
not be "input" within the nmeaning of sub-rule (d) of Rule 57AA and
CENVAT Credit will not be adm ssible under Rule 57AB. Rul e 57AC
deals with Conditions for allow ng CENVAT Credit and under sub-rule (1)
thereof such credit can be taken immedi ately on receipt of the inputs in the
factory of nmanufacture. This provision also shows that actual receipt and
use of the "input" within the factory of production is essential for availing
CENVAT Credit. It is the admitted case of the assessee that the expl osives
have been used for bl asting purpose in the mnes and not in the factory
where cenent is produced and consequently on the plain | anguage of sub-
rule (d) of Rule 57AA and Rule 57AC it will not qualify to be "input" for
whi ch CENVAT Credit nmay be taken under Rul e 57AB.

The CEGAT has relied upon a three judge bench decision of this
Court rendered in Jaypee Rewa Cenent vs. Conm ssioner of Central Excise,
Rai pur, (2001) 133 ELT 3 for holding that even if "inputs" are not used
within the factory of production, CENVAT Credit would be adni ssible.
Shri Lakshm kumaran, |earned counsel for the assessee has al so pl aced
strong reliance on the aforesaid decision and has subnmitted that it has been
clearly held therein that the Rul'e does not require that the "inputs" should be
used within the factory prem ses and, therefore, the assessee was fully
entitled to take CENVAT Credit for the explosives used in the mning area
In view of the contention raised, it becones necessary to exanine the said
decision in a little detail

The assessee in the said case (Jaypee Rewa Cenent) cl ai med
MODVAT Credit under Rule 57A of the Central Excise Rules. Rule 57A
under which MODVAT Credit coul d be taken read as under
"Rule 57A. Applicability. (1) The provisions of this section
shal | apply to such finished excisabl e goods (hereinafter
referred to as the "final products"), as the Central Government
may, by notification in the Oficial Gazette, specify in this
behal f, for the purpose of allowi ng credit of any duty of excise
or the additional duty under Section 3 of the Custons Tariff
Act, 1975 (51 of 1975), as nay be specified in the said
notification (hereinafter referred to as the "specified duty")
paid on the goods used in or in relation to the manufacture of
the said final products [whether directly or indirectly and
whet her contained in the final product or not] (hereinafter
referred to as the "inputs") and for utilizing the credit so
al  owed towards paynment of duty of excise |leviable on the fina
products, whether under the Act or under any other Act, as may
be specified in the said notification, subject to the provisions of
this section and the conditions and restrictions that may be
specified in the notification

Provi ded that Central Governnent may specify the
goods or classes of goods in respect of which the credit of
specified duty may be restricted.
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Expl anation :- For the purposes of this rule, "inputs" includes-

(a) i nputs which are manufactured and used within
the factory of production, in or in relation to the
manuf acture of final products,

(b) pai nts and packagi ng naterial s,
(c) i nputs used as fuel
(d) i nputs used for generation of electricity, used

within the factory of production for nanufacture
of final products or for any other purpose, and

(e) accessories of the final product cleared along with
such final product, the value of which is included

in the assessabl e value of the final product, but

does not include -

(1) .\ 005\ 005.. (omtted as not relevant)
(ii) \ 005\ 005. . (omtted as not rel evant)
(iii) \ 005\005. . (omtted as not rel evant)

(iv) \ 005\ 005\ 005 (onitted as not rel evant)

It will be seen that the definition of "input" as given in sub-rule (d) of Rule
57AA which is material for the present case, is entirely different fromthe
manner in which the said word has been expounded in explanation to Rule

57A reproduced above.” Under sub-rule (d) of Rule 57AA only such articles

or goods which are used for nanufacture of final product or for any other
purpose within the factory of production can qualify to be "input".

However, no such restriction or condition was inposed in the main part of
Rul e 57A. Explanation (a) no doubt provided-that for the purpose of Rule
57A, "input" would include inputs which are nanufactured and used wthin

the factory of production, or in relation to the manufacture of final products.
But this explanation could not in any manner curtail or restrict the scope of
the substantive provision contained in sub-rule (1). In fact, this view has
been expressed by the Bench also which will be clear from paragraph 10 of

the reports, which reads as under

"Readi ng of Rule 57A clearly shows that the notification is to

specify the goods used in or in relation to the nanufacture of

the final product whether directly or indirectly.” In/'the present

case, inputs, which are used in relation to the manufacture even

directly, would be regarded as an input for the purpose of Rule

57A. Sub-rule (1) of Rule 57A does not, in any way, specify

that the inputs have to be utilized within the factory prem ses.

The expl anation contained in Rule 57A is nerely neant to

enl arge the neaning of the word "input" and does not in any

way restrict the use of the input within the factory prenises nor

does the said Rule 57A require the inputs to be brought into the

factory premi ses at any point of time."

Further under the Schenme for MODVAT the rel evant portion of Rule 57F
provi ded as foll ows:

"57-F. Manner of utilization of the inputs and the credit
allowed in respect of duty paid thereon. V026 (1) The inputs in
respect of which a credit of duty has been all owed under Rule
57-A \ 026

(i) may be used in, or in relation to, the manufacture of
final products for which such inputs have been brought
into factory;
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However, Rule 57J of the MODVAT Schene read as foll ows:

"57-J. Credit of duty in respect of inputs used in an

i nternedi ate product. - Notw thstandi ng anything contai ned

in these Rules, the Central Governnent may, by notification in
the Oficial Gazette, specify the inputs used in the manufacture
of internedi ate products received by a manufacturer for use in

or inrelation to the manufacture of final products, in respect of
whi ch the specified duty paid on the said inputs shall, subject

to the conditions and restrictions that may be specified in the
notification, be allowed as credit under Rule 57-A."

The Bench then took note of the Notification issued under Rule 57A on 1st
March, 1994 and held as follows in paras 12 to 14 of the reports:

"12. As we have already noticed, the Tribunal has relied
upon Rule 57-F in coming to the conclusion that the inputs in
respect of which a credit of duty is clainmed nmust be those
whi ch are used in or brought into the factory prem ses. The
Tri bunal , however, has not referred to the provisions of Rule
57-J, the opening portion of which makes it clear that the said
Rule will be applicabl e notw thstanding anything contained in
the other Rules. According to Rule 57-J, when the Centra
CGovernment by notification specified the inputs used in the
manuf acture of internediate products received by the
manuf acturer for use'in or in relation to the nmanufacture of
final product, then all such products on which duty has been
paid credit will be allowed. Pursuant to this Rule 57-J,
notification was issued on 20.6.1986 whi ch was anended from
time to time. The relevant part of the notification is as follows:

S.
No.

Description of

| nputs

Description of inter-
medi at e products
Description of fina

Pr oduct s
(1)
(2)
(3)
(4)
1

Al'l goods falling within
the Schedule to the
Central Excise Tariff
Act, 1985 (5 of 1986),
ot her than the foll ow ng,
nanely, -

(i) goods classifiable
under any headi ng of
Chapter 24 of the
Schedul e to the said Act;

(ii) goods classifiable
under Headi ng 36.05 or
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37.06 of the Schedule to
the said Act;

(iii) goods classifiable
under Sub- Headi ng

2710. 11, 2710.12,

2710. 13, or 2710.19
(except natural gasoline
iquid) of the Schedule to
the said Act;

(iv) high-speed diesel oi
cl assi fi abl e under
Headi ng 27.10 of the
Schedul e to the said Act.
Al'l goods falling within
the Schedule to the
Central Excise Tariff
Act, 1985 (5 of 1986),

ot her than the foll ow ng,
nanely, -

(i) goods classifiable
under any headi ng of
Chapter 24 of the
Schedul e to the said Act;

(ii) goods classifiable
under Headi ng 36. 05 or
37.06 of the Schedule to
the said Act;

(iii) goods classifiable
under Sub- Headi ng

2710. 11, 2710.12,

2710. 13, 2710.19

(except natural gasoline
liquid) of the Schedul e
to the said Act;

(iv) high-speed diese

oil classifiable under
Headi ng 27.10 of the
Schedul e to the said Act.
Al'l goods falling within
the Schedule to the
Central Excise Tariff Act,
1985 (5 of 1986), other
than the foll ow ng
nanel y, -

(i) goods classifiable
under any headi ng of
Chapter 24 of the
Schedul e to the said Act;

(ii) goods classifiable
under Headi ng 36.05 or
37.06 of the Schedule to
the said Act;

(iii) woven fabrics

cl assi fi abl e under Chapter
52 or Chapter 54 or
Chapter 55 of the
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Schedul e to the said Act;

13. Expl osi ves would fall under colum (2) being a tariff itemin
Chapter 36; the internedi ate product, nanely, |inestone would fal
under columm (3) being covered by Chapter 25; and the final product,
nanely, cenent would also fall under Chapter 25 and woul d fal

under colum (4). The reading of Rule 57-J along with the aforesaid
notification can | eave no nanner of doubt that even in respect of

i nputs used in the manufacture of internediate product which product
is then used for the manufacture of a final product, the nanufacturer
woul d be allowed credit on the duty paid in respect of the input. On
the expl osives a duty had been paid and the appellants woul d be
entitled to claimcredit because the expl osives were used for the
manuf acture of the internedi ate product, nanely, |inmestone which, in
turn, was used for the manufacture of cenent.

14. We are, therefore, in agreement with the | earned counsel for the
appel lants that the w de | anguage used in Rule 57-A entitles the
appel l ants to claimthe benefit when the said Rule is read along with
Rul e 57-J."

It is to be noticed that under the CENVAT Scheme there is no
provision simlar to Rule 57 of the MODVAT Scherme.

The schenmes for MODVAT and CENVAT Credits being different and

in view of the definition of "input" given in sub-rule (d) of Rule 57AA of the
Rul es and the omi ssion of a Rule simlar to Rule 57J, the ratio of Jaypee

Rewa Cenent (supra) can have no application here.

Shri Lakshm kumar an, learned counsel for the assessee has submtted
that the linestone is brought fromthe mnes to the factory by a ropeway and,
therefore, the mining area is an extension of the factory area. It is difficult to
accept the subm ssion made. Ropeway is nerely a device or nechanismfor
transporting limestone. Merely because a ropeway connects the factory with
the mines, the mine itself will not beconme a part of the factory where cenent
is produced. On that logic, even if the mne is situate hundreds of mles
away but is connected with the factory by a railway |line for transporting
mneral or raw material, the said nine will becone'a part of the factory of
production. ’'Factory’' has been defined in section 2 (e) of the Central Excise
Act, 1944 and it reads as under

"factory" nmeans any prem ses, including the precincts thereof,
wherein or in any part of which excisable goods other than salt
are manufactured, or wherein or in any part of which any
manuf act uri ng process connected with the production of these
goods is being carried on or is ordinarily carried on."

In view of this definition, a mne fromwhere the rawmaterial is extracted
and is situate at sone distance, but no manufacturing process is carried on
cannot qualify to be a factory.

Learned counsel for the assessee has lastly subnmitted that CENVAT
schene was introduced on 1.4.2000, but Rule 57AB was amended on
29. 8. 2000 and was given retrospective effect from1.4.2000, and it is this
amended Rule which will govern the situation. This plea was not taken by
the assessee in reply to the show cause notice, nor was it raised before any
of the Excise authorities. A new plea cannot be allowed to be raised for the
first tine in this Court. However, even if the amended Rule is taken into
consi deration, the assessee can get no advantage. The amended Rul e 57AB
reads as under:
"(1) A nmanufacturer or producer of final products shall be
allowed to take credit (hereinafter referred to as the CENVAT
credit) of, --
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(i) the duty of excise specified in the First Schedul e
to the Central Excise Tariff Act, 1985 (5 of 1986)
(hereinafter referred to as the said First Schedul e),

| evi abl e under the Act;

(ii) the duty of excise specified in the Second
Schedule to the Central Excise Tariff Act, 1985,

| evi abl e under the Central Excise Act, 1944 in
relation to the goods falling under sub-heading
Nos. [2401.90, 2404.40, 2404.50, 2404.99]

5402. 20, 5402.32, 5402.42, 5402.43, 5402.52,

[ 5402. 62, 5703.90, 8415.00, 8702.10, 8703.90,

8706. 21, 8706.39 and 8711.20] of the said First
Schedul e;

(iii) the additional duty of excise |eviable under
section 3 of the Additional Duties of Excise
(Textile and Textile Articles) Act, 1978 (40 of
1978);

(iv) the additional duty of excise |eviable under
section 3 of the Additional Duties of Excise

(Goods of Special Inmportance) Act, 1957 (58 of
1957); and

(v) the additional duty |eviable under section 3 of the
Custonms Tariff Act, 1975, equivalent to the duty

of excise specified under clauses (i), (ii), (iii) and

(iv) above,

paid on any inputs or capital goods received inthe factory on

or after the first day of April, 2000, including, the said duties
paid on any inputs or capital goods used in the manufacture of

i nternedi ate products, by a job-worker availing the benefit of
exenption contained in the notification of the Governnent of
India in the Mnistry of Finance (Departnent of Revenue) No.

214/ 86 - Central Excise, dated 25th March, 1986 vide GSR No.
547(E), dated 25th March, 1986, and received by the

manuf acturer for use in or in relation to the manufacture of
final products, on or after the first day of April, 2000."

Thi s provision shows that a manufacturer or producer shall be allowed to
take CENVAT credit paid on any inputs used in the nanufacture of

i nternedi ate products by a job-worker availing the benefit of exenption
contained in the notification No. 214/86 dated 25th March, 1986 and
received by the manufacturer for use in or in.relation to the manufacture of
final products. Expl anation | of Notification No. 214/86 reads as under

" Explanation |I. \026 For the purposes of this notification, the
expression "job work" nmeans processing or working upon of

raw materials or sem -finished goods supplied to the job

worker, so as to conplete a part or whol e of the process
resulting in the manufacture or finishing of an article or any
operation which is essential for the aforesaid process."”

A manufacturer or producer hinself cannot be a job worker. Here the mines
are operated by the assessee itself. Therefore, in ternms of the amended Rul e
57AB al so, the assessee cannot take CENVAT Credit for the explosives

used for the blasting purposes in the mning area.

In view of the discussion nade above, the appeals are allowed with
costs. The orders passed by the CEGAT and al so the Conmi ssi oner
(Appeal s) are set aside.
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C.A. Nos. 7259-7261/2003

The issue involved in these appeals is exactly identical. The appeals
are accordingly allowed with costs and the orders passed by the CEGAT and
al so the Comm ssioner (Appeals) are set aside.




