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ACT:

Nature of revisional power-Narrower than appellate power-
Whet her evi dence can be re-appreciated-section 115 of G vi
Procedure Code-Section 26(c) of Hyderabad Houses (Rent
Eviction and Lease) Control Act. 1954.

HEADNOTE:

The respondent Landlords nade an application to ‘the Rent
Controller for eviction of the appellant-tenants. on the
ground of non-paynent of rent and personal requirement under
Hyderabad Houses (Rent. Eviction and Lease) Control @ Act,
1954. The Rent Controller. negatived the | andl or ds’
contention and disnissed the eviction application. An
appeal filed by the | andl ords before the Assistant Judge was
also dismissed. In a Revision Petition filed by the  Iand-
| ords before the High Court under section 26 of the Act the
H gh Court examined the reasons given by the Rent Controller
and the Assistant Judge and held that there was no cogent
reason to reject the testinony of the first petitioner on
the question of bona fide requirenent.--

On appeal to this Court by Special Leave it-was contended on
behal f of the appellant-tenants that the Hgh Court was
wong in reappreciating the evidence to come to a contrary
conclusion to the one arrived at by both the courts below in
Revi sion under section 26 of the Act. The scope of the
section 26 of the Act is narrower than section 115 of the
Cvil Procedure Code.

Al'l owi ng t he appeal

HELD : There is a 3 tier machinery provided in the Act. The
first court is that of Rent Controller which is to nmke a sunmm
ry enquiry. The second stage is of an appeal before

the District Judge which is a conplete re-hearing wth
additional power to make further enquiry if necessary. The
third stage is the revision to the High Court. It is well
known that the appellate power is different from revisiona
power. Usually in the absence of any clear provision in the
law power of revisionis narrower than that of appeal
There is no substantial difference between the powers
conferred by section 26 of the Act and section 115 of the
Cvil Procedure Code. 1In a series of decision-, starting
from Privy Council days it is firmy well established that
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section 115 of the Cvil Procedure Code applies to
jurisdiction alone, the irregular exercise or the non-
exercise of it or the illegal assunption of it. The section
is not directed agai nst conclusions of law or fact in which
the question of jurisdiction is not involved. [892E-893(C
Rajah Amr Hassen Khan v. Sheo Baksh Singh, 11 |Indian
Appeal s 237, Balakrishna Udayar v. Vasudeva Aiyar " 44
Indian Appeals 261, Keshardeo Chanria v. Radha Kissen
Chanriya and thers, [1953] S.C.R 136 and D.L.F. Housing &
Construction Conpany Private Ltd., New Del hi v. Sarup Singh
and Gthers, [1970] 2 S.C R 368.

Under section 26, the High Court has to see whether there is
any error of jurisdiction or whether there is any such
mani fest error of procedure conmitted by the courts as nay
affect the ultimate decision resulting in gross injustice.
The High Court in reappreciating the evidence in order to
differ fromthe conclusions of the two authorities bel ow has
clearly made an error of jurisdiction and acted in excess of
the power conferred on it under section 26 of the Act. The
Hi gh Court- cannot sit in appeal over the orders of the
original and the appellate authority. [893C E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1586 of
1974.

Appeal by Special Leave fromthe Judgnent & Order dated the
12th February, 1974 of the Bonbay H gh Court in Revision
Application No. 136 of 1968.

891

M N. Phadke and A. G Ratnaparkhi for the Appellants.

S. Bal akri shnan and NN M GChatate for the Respondents.

The Judgnent of the Court was delivered by

GOSWAM, J. The short question that arises for consideration
in this appeal is as to the, scope of section 26(c) of the
Hyderabad Houses (Rent, Eviction and Lease) Control Act,
1954 (No. XX of 1954) (briefly the Act). The facts may
briefly be stated

The landlords (respondents herein) nmade an application to
the Rent Controller for an order of eviction of the tenants
(appellants herein) on two grounds, nanely, default in
paynment of rent and secondly requirenent of the prem.ses for
their personal occupation to open a hardware shop at Latur

where the premises are situated. It is adnmitted that the
 andl ords have a hardware shop at Udgir where they have
their own residence as well. The Rent Controller as well as
the Assistant Judge, who heard the appeal, found that the
tenants were not in default in paynment of rent. Both' the

courts also concurrently held that the landlords failed to
establish the bona fide requirement for their own  use and
occupati on. Bei ng aggrieved by the decision of the courts
bel ow, the | andl ords preferred a Revision Application ‘under
section 26 of the Act to the High Court of Bonmbay. The Hi gh
Court exam ned the reasons given by the Rent Controller as
wel | those of the Assistant Judge and cane to the concl usion

that both the courts bel ow have acted illegally inasnuch as
"there was no cogent reason to reject the testinmony of the
1st petitioner in this respect”. Inits view, "therefore,

it has been sufficiently proved by the landlord that they
really want to start hardware business at Latur as well".
The High Court, therefore, ordered the appellants to deliver
possession of the suit premises to the respondents. Hence
this appeal by special |eave.

Secti on 25 provides for filing of appeals and runs as
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foll ows
"25. Appeal - (1) Not wi t hst andi ng anyt hi ng
contained in any law for the time being in
force, an appeal froman order made by the

Controller shall lie within 30 days from the
date of such order to the District Judge ....
(2) X X X

X
(3) The appellate authority shall send for
the records of the case from the Controller
and after giving the parties an opportunity of
being heard, and if necessary after making
such further inquiry as it thinks fit either
personally ~ or through the Controller, shal
deci de t he appeal

(4) Save as provided in section 26 the
deci si on of the appellate authority and
subj ect to only such decision, an order of the
Controller shall” be final and shall not be
liable to be called in question in any Court
of Law whether in -a suit or other proceedings
or by way of appeal

892

Section 26 which provides for revision reads
as under

" 26. Not wi t hst andi ng anything contained in
this Act or any other law for the tine being
in force, an application for revision shal
lie to the H gh Court fromany final order
passed on appeal by an appell ate authority on
the followi ng grounds : -

(a) that the original or appellate authority
exercised a jurisdiction not vested init by
| aw, or

(b) that the original or appellate authority
failed to exercise ajurisdiction so  vested,

or
(c) in follow ng the procedure or passing
the order, the original or appellate authority
act ed illegally or wi th mat eri al

irregularity"”.

M. Phadke, |earned counsel for the appellants, made only
one subnission before us. He subnmitted that the Hi gh~ Court
was clearly wong in re-appreciating the evidence to cone to
a contrary conclusion by interfering in. revision under
section 26(c) of the Act with the concurrent findings of
fact with regard to bona fide requirenent of the -1andl ords.
He further submitted that the scope of section 26(c) of the
Act is necessarily narrower than that of an appeal and is
simlar to section 115 of the Cvil Procedure Code. The
Hi gh Court, therefore, erred in jurisdiction in interfering
with the concurrent findings of fact of the courts bel ow and
in passing the decree for eviction.

There is a three tier machinery provided in the Act for
dealing with a landlord s application for eviction. The
first Court is that of the Rent Controller which is to nmake
a summary inquiry in the manner usually done by a Magistrate
exercising summary powers in trying a crimnal case. The
Controller is not required to record evidence exhaustively
and has only to record brief reasons for his finding
(section 24). The second stage is of an appeal before the
District Judge. The District Judge in deciding the appea
has power even to nmeke further inquiry if he thinks
necessary [section 25(3)]. This being the first appea
before himit is a conplete rehearing with additional power
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to nmmke further inquiry if necessary. The order which he
ultimately, passes is final and there is no further second
appeal against his order. In the third place, section 26
provides for an application for rev;-;on against the fina
appel l ate order of the District Judge to the H gh Court on
the grounds which we have already set out. The Hi gh Court
can exam ne under section 26-
(a) whet her the original or appel | ate
authority exercised jurisdiction not vested in
it by law, or
(b) whet her the original or appel | ate
authority failed to exercise a jurisdiction so
vested, or
(c) whether. in following the procedure or
passing the order, the original or appellate
authority acted illegally or with nateria
irregularity.
It is well-known that appellate power is different from
revisional power _usually, inthe absence of any clear
provi sion_in the 1aw,

893

power of revision is narrower than that of appeal. Havi ng
conpared section 26 with section 115 of the Code of Civi

Procedure, it is /difficult to hold that there is any
substanti al di fference in the contents of the two
provisions. |If there is sone verbal difference between the
above two sections, it is w thout any distinction. In a
series of decisions fromthe Privy Council ‘days starting
from year 1894, Rajah Amr Hassan Khan's case(l), 1917,
Bal akri shna Udayar’'s  case(2)  till recent ~tines, as for

exanpl e, in Keshardeo Chanria's case(3) and D.L.F. Housing &
Construction Conpany's case, (4 ) it is firmy well-estab-
lished that section 115, Civil Procedure Code, "applies to
jurisdiction alone, the irregular exercise., or the non-
exercise of it, or the illegal assunption of it". The
section is not directed agai nst conclusions of law or fact
in which the question of jurisdiction is not involved"

The Hi gh Court under section 26(c) has to see whether /'there
is any error of jurisdication commtted by the Controller or
by the appellate authority in passing the order or -~ whether
there is any such manifest error of procedure commtted by
the courts as may effect the ultimate decision resulting in

gross injustice. It is only in that context that under
section 26(c) the words "acted illegally" or "with materia
irregularity" have been used. In view of the scheme of the

Act that the inquiry contenplated before the origina
authority is of a summary nature (section 24), to be
di sposed of in an expeditious manner section 21) and the
order of the appellate authority, which is vested with' the
power to nmmke further inquiry, is nade final subject to
revision (section 25), it cannot be the intention- of the
| egi sl ature in making the power of revision under section 26
wider than it is under section 115 of the GCivil Procedure
Code. The revi sional power under section 26 is limted in
terns of the section itself and is necessarily narrow. The
High Court is, therefore, not correct inits viewthat the
power of revision under section 26 is of w der anplitude.

Inasmuch as the High Court sought to reappreciate the
evidence in order to differ fromthe conclusions of the two
authorities, it has clearly made an error of jurisdiction
and acted in excess of the power conferred on it wunder
section 26(c) of the Act. W are, therefore, clearly of
opi nion that the H gh Court cannot sit in appeal, as it has
done in this case, over the orders of the original and the
appel l ate authority in order to reappreciate the evidence in
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exercising its power of revision tinder section 26 of the
Act. We, therefore, accept the, sunbission of M. Phadke.
We nmay observe that although the appeal lies to the District
Judge wunder section 25 of the Act, it appears that the
Assi stant Judge heard the appeal. Since this point was not
canvassed at the Bar, we express no opinion on this aspect.

I Inthe result the appeal is allowed and the judgnent of

the Hi gh Court is set aside. The parties will bear their
own costs.

P. H. P. Appeal al | owed.
(1) 11 1.A 237. (2) 44 1.A 261

(3) [1953] S.C.R 136. (4) [1970] 2 S.C.R 368.
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