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ACT:

Punj ab Municipal Act, 1911, read with Election Rules,
1952 and Delimtationof Wards of Minicipalities Rules,
1972-State CGovernment’ notifies inclusion of certain |oca
areas within the linmts of Sunam Minicipality under sub-
section (3) of section 5 of +the ~Act-operation of the
notification stayed by the H gh Court and, therefore, the
State Governnent w thout reconstituting the Minicipality
into new wards held elections on the basis of the old
municipal limts in view of the obligatory proviso to sub-
section (3) of section 13 of the Actinserted by Punjab Act
10 of 1978 as anended by Punjab Act 2 of 1979-Propriety of
the action of the State to hold elections in the
muni ci pality without delimtation of wards and preparation
of fresh electoral rolls and validity of the elections.

HEADNOTE

In exercise of their powers under sub-section (3) of
section 5 of the Punjab Miunicipal Act, 1911, the State
CGovernment by its Notification dated August 2, 1976 directed
inclusion, in Sunam Minicipality, of eight Ilocal —areas
i ncludi ng Moranwali Gram Panchayat, which challenged the
validity of the said notification by a wit petition filed
before the Hi gh Court and obtained stay of operation

Under the Election Rules of 1952 and the Delimtation
of Wards of Municipalities Rules, 1972, whenever there is a
change in the limts of the nunicipality the State
CGovernment cannot proceed to hold election of councillors
without delimtation of the muni cipality into wards.
However, since proviso to subsection 3 of section 13 of the
Act, inserted by Punjab Act 18 of 1978 as anended by Punjab
Act 2 of 1979 made it obligatory for the state Governnent to
hold the election before June 30, 1979, along with those of
the 42 other municipalities the election of the councillors
of the Sunam Municipality was also held on June 10, 1979 on
the basis of the old municipal limts, that is, fromthe
exi sting 15 wards.

On June 23, 1979 the appellants who seek to represent
about 1,000 voters from the |local areas newy added to the
municipal limts, filed a wit petition in the H gh Court
chal l enging the election as null and void on the ground that
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there was no delimtation of wards and no fresh electora
rolls were prepared. The Hi gh Court by its order dated July
10, 1979 declined to set aside the elections held, but
directed that the local areas be given representati on under
sub-section(5)
341
of section 5 of the Act. Hence the appeal after obtaining
speci al | eave of the Court.

Di sm ssing the appeal, the Court
N

HELD: 1. The State CGovernnent wi thout reconstituting a
muni cipality into new wards cannot proceed to hold an
el ection of councillors, when there is an extension of the
nmunicipal limts. [346 C

2. The whole purpose of delimtation of nunicipality
into wards is to ensure that every citizen should get a fair
representation in ~themmunicipalities. Wen a municipality
in reconstituted by the inclusion of any local area within
the limts of a nunicipality under sub-section (3) of
section 5 or by the exclusion of any |ocal area fromthe
[imts of _a nunicipality ~under section 7, that 1is, when
there is an alteration of the limts of the nunicipality,
there nmust of necessity be a division of the reconstituted
municipality into newwards wthout which the elections
cannot be held. There  can be no di senfranchi senent of part
of the electorate of a nunicipality. [345 C D

3. But, in the instant case, the said principle could
not be applied due to the stay order passed by single Judge
of the Punjab H gh  Court whichwas in force from August 2,
1978 to October 23, 1978 and thereafter till April 1, 1980
consequent to the order of stay of dispossession by the
Di vi si on Bench, dated Decenmber 19, 1978 in the Letters
Pat ent Appeal preferred by the G am Panchayat, Moranwali.
Wen a |ocal area sought to be brought within the lints of
the municipality by the issue of a notification under sub-
section (3) of section 5 was kept out of such limits by
reason of the stay order passed by the Division Bench there
could, obviously, be no delimtation of the nunicipality
into new wards. [346 C, D, 347 B, A

4. To contend that with the dismssal —of the wit
petition on Cctober 23, 1978, the inpugned notification was
brought into effect and therefore, the State Governnent
could not proceed with election wthout delimtation of
war ds and preparation of fresh electoral rolls is incorrect.
It is equally incorrect to say that with the vacation of the
stay by the disnissal of the Letters Patent Appeal on Apri
1, 1980 the whole el ection would be invalidated. [346 F, 347

5. The Election held on June 10, 1979 were valid and
the councillors elected are entitled to run their full term
of five years as provided in section 13. The State
CGovernment acted with the best of intentions in deciding to
hold the elections. The State Governnent had no other
alternative but to hold the election of the councillors on
the basis of the existing limts of the nunicipality, that
is, from the existing 15 wards due to the anendnent of
proviso to subsection (3) of section 13 of the Act by Punjab
Act 2 of 1979 which wmade it obligatory for the State
CGovernment to hold the elections before June 30 1979. [ 347
E, D]

Bhai chandbhai Maganl al Shah v. The State of Gujarat and
Os., 8 Guj L.R 210, approved.

6. In view of the fact that a l|arge nunber of
i nhabitants of the |local areas brought within the rmunicipa
[imts under sub-section (3) of section 5 of the Act,
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who were otherwise eligible to be enrolled as voters but for
the stay by the High Court, have thereby been deprived not
only of their valuable right to vote at the election but
also the right to contest as a candidate for election as a
councillor from any of the wards of the municipality or to
the office of the President or the Vice-President, the Court
directed; (1) that the local areas included in the
muni ci pality should be formed into a ward or wards and
representation given to them wunder sub-section (5) of
section 5 of the Act; (ii) that the termof the councillors
so elected fromsuch 1ocal areas shall be co-terminus with
the term of the councillors already elected from the
existing 15 wards and (iii) that this shall be a purely
interimarrangenent necessitated by the somewhat unfortunate
stay order passed by the Hgh Court and that obviously it
cannot extend beyond the termof the present council. [347
G 348 B

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 1958 of
1980.

Appeal by Special Leave fromthe Judgnent and Order
dated 20th July 1979 of the Punjab and Haryana Hi gh Court in
Cvil Wit Petition No. 2135/79.

P. P. Rao and C. M Nayar for the Appellants.

O P. Sharma and MM Dhillon for Respondents Nos. 1-5

S. M Ashri & G K Bansal for the other  appearing
Respondent s.

The Judgrment of the Court was delivered by

SEN, J. This appeal by special leave froma judgnent of
the Punjab & Haryana High Court, raises a question of some
conplexity. The question is when there is a notification
i ssued under sub-s. (3) of s. 5 of the Punjab Minicipal Act,
1911, for inclusion of certain local areas within the limts
of a municipality, whether it is permssible for the State
CGovernment to hold elections in the nmunicipality without
delimtation of wards and preparation of fresh electora
rolls. It arises under the follow ng circunstances.

In exercise of their powers under sub-s. (3) of s. 5 of
the Punjab Muinicipal Act, 1911 (hereinafter referred to as
"the Act’), the State Government of Punjab by notification
dat ed August 2, 1976, directed inclusion ~of certain’loca
areas. The local areas so included are: (1) Mranwal
Panchayat Area, (2) Gain Market Area, (3) CGuja Peer Basti,
(4) Jakhal Road, (5) |ITI Area, (6) BDO Block, (7) Tehsi
Court Area and (8) Thei Area. The G am Panchayat, Mranwal
chall enged the validity of the said notification by a wit
petition filed before the Hi gh Court. A learned Single
343
Judge granted an ad interimstay staying the operation of
the inmpugned notification. The wit petition was dism ssed
by the |I|earned Single Judge on Cctober 23, 1978. Thereupon
the Gram Panchayat preferred a Letters Patent Appeal and
prayed for grant of stay of operation of the inpugned
notification. On Decenber 19, 1978, a Division Bench passed
the follow ng order:

Admitted. Stay dispossession ad interim Notice
regardi ng stay.
It is common ground that eventually the stay was confirned
by the Division Bench and renained operative till April 1
1980 when the Letters Patent Appeal was di smissed.
In the neanwhile, the State Governnent decided to hold
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the elections of councillors of the Sunam Municipality on
the basis of the old nunicipal linmts, i.e. from the
existing 15 wards, along wth those of the 42 other
muni ci palities, since proviso to sub-s. (3) of s. 13 of the
Act, inserted by Punjab Act 18 of 1978 as anmended by Punjab
Act 2 of 1979 made it obligatory for the State Governnent to
hol d such elections before June 30, 1979. Accordingly, the
Deputy Comm ssioner issued a notification on April 6, 1979
under r. 3 of the Election Rules, 1952, specifying that the
elections in the municipality shall be held on June 10,
1979. On June 23, 1979, i.e. after the whole process of
el ection was over, the _appellants, who seek to represent
about 1000 voters from the local areas newy added to the
municipal limts, filed a wit petition in the H gh Court
chal l enging the election as null and void on the ground that
there was no delimtation  of wards and no fresh electora
rolls were prepared. The Hi gh Court, by its order dated July
20, 1979, declined to set aside the elections held, but
directed that ~the local areas be given representati on under
sub-s. (5) of s. 5 of the Act.

In support of the appeal , > there is a two-fold
contention advanced. In the first place, the submission is
that when a local area is included within a nunicipality,
el ections cannot be held w thout delimtation of wards and
preparation of fresh electoral rolls; 'and secondly, the
submission is that, in any event, with the vacation of stay,
the election was invalidated. The first of these subm ssions
i s unexceptionable, ‘but it does not- arise, ‘and the second
appears to us to be wholly devoid of substance.

Sub-s. (5) of s. 5 of the Punjab Minicipal Act, 1911
which is relevant for our purposes, reads as follows:

344
(5) When any |l ocal area included-in a nunicipality
under sub-section (3) is a Sabha area, or 'a part

thereof under the Punjab G am Panchayat Act, 1952,

representation to the inhabitants of the | ocal area so

i ncluded on the conmmttee of (the municipality, /in which

| ocal area is included, shall be given in the

prescri bed manner.

The Act does not prescribe the manner of gi ving
representation to the inhabitants when any local area
included in a nunicipality wunder sub-s. (3) of s. 5is a
Sabha area, wunlike that in the case of a nunicipality or a
notified area for which an express provision is made in sub-
s. (6) thereof. The natter, therefore, falls tobe governed
by the Election Rules, 1952 and the Delimitation of Wards of
Municipalities Rules, 1972, framed by the State Government
in exercise of their powers under s. 240 (1) (b) and (c) and
s. 258 of the Act.

Whenever there is a change in the linmts /of a
muni ci pality, the State Government cannot proceed- to hold
el ection of councillors wthout delimtation of t he
municipality into wards. The delimtation of wards, a
delicate and inportant task. is entrusted to a Delimtation
Board constituted under r. 3 of the Delimtation of Wards of
Muni cipalities Rules, 1972 and under r. 4 thereof it is the
duty of the Delimtation Board to effect a re-division of a
muni ci pality. That rul e reads thus:

4. Functions of the Board-it shall be the duty of the
Boar d: -

(i) to divide the Municipality into such nunber of
wards as may be necessary, having regard to the
nunber of elected nmenbers prescribed by the State
Governnent, for the Conmittee, and the nunber of
seats reserved for nmenbers of the Schedul ed
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Cast es; and
(ii) to re-adjust the wards as and when the limts of

the Municipality are altered or there is increase
in population of the Mnicipality or there is
abnormal variation in population or voting figures
of some of the wards of the Municipality, which
requires, such re-adjustnent.

In the delimtation of wards, the Board nust observe the

principles laid down in r. 6, nanely, (1) all wards shall

as far as practicable, be geographically compact areas, and

in delimting themdue regard shall be had to physica
features, existing boundaries of admnistra-

345

tive units, if any, facilities of communication and public

conveni ence; (2) wardsin which seats are reserved for the
Schedul ed Castes shall be located, as far as practicable, in
those areas where the proporticon of their population to the
total popul ation of the nunicipality is the largest; and (3)
each muni ci pality shall be divided into wards in such nmanner
that the ' popul ati on of each ward, as far as practicable, is
the sane throughout the nmunicipality, with a variation upto
10 per cent above or bel ow the average popul ation figures.
VWhile making a re-division, it my not be possible to
achi eve mat hemati cal’ perfection, but there nust definitely
be a substantial conpliance with the requirenent that every
person shoul d have an equal vote.

The whol e purpose of delimtation of - nmunicipalities
into wards is to ensure that every citizen should get a fair
representation in the municipalities. Wen a nmunicipality is
re-constituted by the inclusion of any | ocal ‘area within the
limts of a nunicipality under sub-s. (3) of s. 5 or by the
excl usion of any | ocal area from the linits of a
nmuni ci pality under s. 7, i.e. when there is an alteration of
the limts of the nunicipality, there nmust of necessity be a
division of the re-constituted nunicipality into new wards
wi thout which the elections cannot ‘be held. There can be no
di senfranchi sement of a part (of the electorate of a
nmuni ci pality. The question was dealt with at sone | ength by
the Gujarat Hi gh Court in Bhaichandbhai Maganl al Shah'v. The
State of Gujarat & Ors. and it was observed:

It nust followlogically and inevitably fromthis
proposition that the constitution of wards dividing the
whol e of the municipal district is a sine qua non of a
valid election. |If no wards at all are constituted in
the nunicipal district, the nachinery of election
cannot go through and equally the machinery of el ection
cannot go through if wards are constituted in respect
of a part of the municipal district and the other part
is not divided into any ward or wards. In such a case
there would be lists of voters for the wards which are
constituted out of a part of the nunicipal district but
there would be no lists of voters so far as the other
part of the nunicipal district is concerned and no one
fromthat part would be qualified to vote or to stand
as a candidate for the election and no Councillors
bei ng el ected by

346

that part, there would be no representation of that

part on the nunicipality. Were such a situation

arises, it is difficult to see how the Minicipality can
be said to be a Minicipality for the whole of the

nmuni ci pal district within the nmeaning of s. 9.

We approve of the view taken by the Gujarat Hi gh Court.

There can be no dispute with the principle that the
State CGovernnent without re-constituting a municipality into
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new wards, cannot proceed to hold an election of
councillors, when there is an extension of the nunicipa
l[imts, but the difficulty is about the applicability of
that principle to the facts of the present case. There is no
denying the fact that the effect of the stay order passed by
the learned Single Judge staying the operation of the
notification issued under sub-s. (3) of s. 5 was to put the
said notification in abeyance, wth the result that the
local areas to which it related were not brought within the
municipal limts. It is also an wundisputed fact that the
stay order passed by the |earned Single Judge was in force
from August 2, 1978 to Cctober 23, 1978. It is, however,
urged that with the dismissal of the wit petition by the
| earned Single Judge on Cctober 23, 1978, the inpugned
notification was brought into effect and, therefore, the
State CGovernnent could not proceed with the el ection without
delimtation of wards and preparation of fresh electora
rolls. W are afraid, the contention cannot be accepted.

The case  presents a rather disturbing feature. There
were drastic changes brought” about in s. 13 of the Act
dealing wth - the term of councillors leading to the
supersession of all municipalities in the State and casting
an obligation on the State Government to hold fresh
el ections of councillors, before June 30, 1979. In these
circunst ances, the/ Division Bench should have acted wth
greater circunspection. On the contrary, the Division Bench
on Decenber 19, 1978 passed a stay order staying the
di spossession of ‘the Gam Panchayat although the G am
Panchayat had applied for staying the operation of the
i mpugned notification. It is sonmewhat unfortunate that the
stay order passed by the Division Bench was  couched in
rat her anbi guous terns, but it had virtually the sanme effect
as the one passed by the learned Single Judge. It is
difficult to conprehend the distinction between "stay of
di spossessi on of the G am Panchayat"” and "stay of operation
of the inpugned notification". Apparently, the D vision
Bench, without applying its mnd, passed an order staying
di spossessi on of the Gram Panchayat, failing
347
to realise that the effect of stay would dislocate the whol e
el ectoral process. Wwen a local area sought to-be brought
within the limts of the municipality by the issue of a
notification under sub-s. (3) of s. 5 was kept out of such
limts by reason of the stay order passed by the Division
Bench, there would obviously be no delimtation of the
muni ci pality into new wards

There was some doubt created about the purport and
effect of the stay order passed by the Division Bench. This
brought about an inevitable chain of events.  After’  the
Di vi sion Bench passed the order on Decenber 19, 1978, the
State Mnister for Transport who represented the Sabha Areas
inthe State Legislative Assenbly wote to the Mnister for
Local Sel f-CGovernment to postpone the elections scheduled to
be held for the nunicipality. Wen the exact nature of the
stay order was brought to the notice of the Mnister, he
agreed with the view of the Local Self-Government Departnent
that the elections to the municipality could not be held
without a delinmitation of the municipal area. Eventually,
the State Government had no other alternative but to hold
the el ection of the councillors on the basis of the existing
l[imts of the municipality, i.e. fromthe existing 15 wards,
due to the amendnent of Proviso to sub-s.(3) of s.13 of the
Act by Punjab Act 2 of 1979 which made it obligatory for the
State CGovernment to hold the election before June 30, 1979.
There can be no doubt that the State Government acted with
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the best of intentions in deciding to hold the el ections.
The election so held on June 10, 1979 was a valid el ection
and the councillors elected are entitled to run their ful

termof five years as provided by sub-s.(2) of s. 13. The
contention that with the vacation of the stay by the
di smssal of the Letters Patent Appeal on April 1, 1980, the
whol e el ection woul d be invalidated, nust, therefore, fail

W are distressed to find that due to the stay order
passed by the Division Bench a |large nunber of inhabitants
of the local areas brought within the nunicipal limts under
sub s.(3) of s.5 of the Act, who were otherwise eligible to
be enrolled as voters, _have thereby been deprived not only
of their valuable right to vote at the election but also of
the right to contest as a candidate for election as a
councillor from any of =~ the wards of the municipality or to
the office of the President or the Vice President. But there
is little that canbe done in the matter at this stage.

Driven to this situation \brought about by the stay
orders of / the High Court, there is no other alternative but
to direct that
348
the local areas included inthe nmunicipality under sub-s.
(3) of s. 5 should be forned into a ward or wards and
representation given to themunder sub-s. (5) of s. 5 of the
Act. The termof the councillors so elected fromsuch | oca
areas shall be co-terminus with the termof the councillors
already elected fromthe existing 15 wards. W are assured
by | earned counsel for the State that the State Government
shal | take imedi ate steps to conply wth this direction
This shall be a purely interimarrangenent necessitated by
the somewhat wunfortunate stay orders passed by ‘the Hgh
Court. The interim arrangenent cannot obviously extend
beyond the term of the present council.

We hope and trust that the State Government shall, in
the meanwhile, take steps to constitute a Delinmitati on Board
under r. 3 of the Delimtation of Wards of Municipalities
Rul es, 1972. After the delimtation of the municipality into
new wards, the State Governnent shall proceed to re-fix the
nunber of councillors of the re-constituted nmunicipality
under s. 11, prescribe the nunber of elected councillors
afresh as required under <cl. (a) of sub-s. (1) of s. 12 of
the Act and issue necessary directions for the preparation
of fresh electoral rolls as required under rr. 8 and 8A of
the El ection Rules. 1952.

In the result, the appeal fails and is dismssed. There
shall be no order as to costs.

S R Appeal di sm ssed.
349




