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ACT:

HEADNOTE

JUDGVENT:

ORDER

1. Leave granted in SLPs -No.8106 and 8264 of 1994.

2. These appeal s by special |eave arise fromthe judgnents

of the Division Bench of the H gh Court of Allahabad in

W P. No. 72(SB) /94 and 114(SB)/94 dated 18.3.93. The facts are

that the respondents were tenporarily appointed on adhoc

basis as Assistant Engineers.in UP. Local Self Govt.

Engi neering Departnent. On an earlier occasion, when wit

petition was filed, the Hi gh Court adjudicated the dispute

and had observed in its order dated January 14, 1993, in

W P. No. 8504/ 87 at paragraphs 17 and 18 thereof thus :
"It follows fromthe conclusions arrived at
above that the Jal Nigam nust publish the
nerit list prepared by the Sel ection Conmi ttee
and take necessary action - for ~determ ning
seniority according to that list. The nerit
list could not be produced by the ~Jal N gam

bef ore the Tri bunal . "Mere are three
alternatives. First that the original nerit
list is traced out by the Jal NNgam and is
acted upon after considering objections, if
any, which may be jade agai nst the same by the
concerned Assistant Engineers. The ' second

alternative is that if the original merit list
is not traceable, an attenpt is nmade to
reconstruct and publish the same and after
inviting objections thereto fromthe concerned
Assistant Engineers and disposing of t he
objections action is taken according to |aw
The third alternative is that the copy of the
nerit |ist reduced by the claimnts before the
Tribunal is taken into account for determ ning
seniority provided the genuineness of the
nmerit list 1is accepted by all the persons
affected by it after opportunity for the sane
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is given to themby the Jal N gam in this
behal f. 1In case none of these alternatives is

feasible, there can no other court left open
for the Jal N gam except to constitute a fresh
selection committee under the relevant rules
for the purposes of drawing a fresh nmerit |ist
of the parties concerned on the basis
349
of their performance as indicated by the
avai | abl e records upto Decenber 26, 1977. The
whol e exercise must be conpleted within a
peri od of two nonths.
After hearing the learned counsel for the
parties at great length, | have come to the
conclusion that the wit petition deserves to
be all owed. ~The wit petition is accordingly
al  owed and the inpugned judgnment and order of
the U P.Public Services Tribunal dated 1.7.87
is hereby quashed. The inpugned seniority
list dated 26.12.1977 is also quashed. It s
directed that the U P.Jal Nigamshall draw a
fresh seniority list in accordance with, the
rel evant service rules which were in force on
26.12.1977. The fresh seniority list shall be
drawmm within a period of two nonths from the
date on which a copy of this  order/judgrnent
is produced before the  conpetent authority.
In drawing the seniority list, the UWP. Ja
Ni gam shal |l take into account the nmerit |[|ist
al | eged to have been prepared by the clainent
before the aforesaid Tribunal provided the
genui neness of the nerit list i's accepted by
all the persons affected by it after opportu-
nity for the sane is givento themby the Ja
Nigam in this behalf In case the genuineness
of the nerit list is not accepted by the
parties then it will be open to the Jai N gam
to constitute a fresh Selection Conmittee as
required under the relevant rules for the
pur poses. O determning the nerit ~of the
parties concerned, the fresh seniority Ilist
shall be finally prepared after giving an
opportunity to the parties concerned to show
cause agai nst the sane. In any case the whole
exerci se nust be conpleted within a period of
two nonths as already indicated. Parties to
bear their own cost. Reasons wll follow
3. Since the record has not been traced out and the
officers who dealt with the matter at the rel evant point of
time though were contacted, could not assist the U P/, Ja
Nigamin tracing the record, they lodged the F.I.R-wth the
police to investigate into the persons responsible for the
destruction of the record. Consequently, the Ilast option
given by the High Court in the said order viz. constitution
of the fresh Selection Committee was resorted to and a
Conmittee was accordingly constituted. The legality of the
constitution of the commttee, when cane to be challenged in
the wit petitions, by the inpugned order of the Division
Bench made in them it is observed:
"W do not intend to go into detail as to
whet her the three alternatives as provided in
the directions contained in paragraph 17 of
the judgnent were strictly followed and if not
followed then for valid reasons or not; we
proceed to exam ne the scope of the present
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sel ection conmmttee which has been ultimtely
constituted by the U P. Jal N gam W are
doing so specially for the reason that the
matter relating to determination of seniority
of the Assistant Engi neers has been hanging
fire for about tw decade now and the
pronmotion of certain Assistant Engineers on
the basis of the inpugned seniority list of
Decenber, 1977 are al so in jeopardy.
Therefore, assuming that the authorities could
neither trace the previous nmerit list nor was
consensus on the genui neness of the seniority
list produced by some of the Assi st ant
Engi neers before the Public Service Tribunal

the only way out left for the authorities was
to constitute a fresh selection comittee
under the rel evant rules which they have done
but then it appears that the authorities have
ignored the rider that this nerit 1list has
only to be reconstituted on the basis of their
performance as indicated by the available
record upto Decenber 1977 and no new materia

could be added. It has nowhere been stated by
the Jal Ni gameither in the
350

counter affidavit or during the course of the
argunents that since records of the concerned
Assi stant Engi neers who had participated in
the selection comittee of March 1976 as
produced before the selection committee are
not available today. |In these circunstances,
the authorities have clearly acted contrary to
t he directions issued by this Court by
attenpting to hold fresh interview and ‘assess
the Assistant Engineers on the basis of 'their
present performance.
4, Accordingly, a nmandanus has been issued directing the
appellant to re-do the nerit list of only of such ~Assistant
Engi neers whose services were regularised by the selection
comm ttee constituted in March, 1986, on the basis of their
performance as indicated by the available records upto
Decenber 26, 1977. This order is now under chall enge.
5. The facts stated, would clearly indicate t hat t he
record relating to the rel evant peri od has been destroyed
and the adm ssion in the affidavit filed by the respondent
in an interimapplication itself clearly indicates that the
fresh selection list was only a tentative |list not made even
by the Departnent but by some others. In . the interim
application, the actual avernent has been made at page 37
t hus: -
"That only by a notice dated 23.8.1993, the
UP. Jal Ngamhad circulated the partia
merit list filed by the claimants in the U P.

Public Servi ces Tri bunal and i nvi-ted
obj ecti ons.
6. It is clear that a nerit list filed, had obviously been

nmade by sone of the parties and produced before the Tribuna
and when it was circulated the adversely affected persons
had objected to that a nerit list, as well as its
genui neness. In consequence, the list was ignored and a
conmittee canme to be appointed. The appellants have also
specifically stated in the counter affidavit filed in the
Hi gh Court that after investigation to dig out the record,
they could not trace out the record and so they |odged an
F.I1.R for investigation as to the persons responsible for
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destruction of the record and the nmatter is under in-
vesti gation. Under these circunstances, the appellants
obvi ously had chosen the | ast option given by the Hi gh Court
in the earlier order and constituted a fresh selection
conmttee to consider the clains of the candidates for
preparation of the inter se seniority in the order of nerit.
Under these circunstances, the H gh Court was not right in
issuing the wit of mandarmus pointed above.

7. The appeal is accordingly allowed. It is needless to
mention that the conmittee would go into the question of
inter-se seniority and prepare the list according to nerit
and give the report within a period of two nonths from the
date of the receipt of this order. It is again needless to
nention that the police would make a thorough investigation
into the persons responsible for destruction of the record
and take appropriate action according to |aw The writ
petitions stand di sm ssed.

S.L. P. NO 9364/94 :- The petition is dism ssed as wi thdrawn.
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