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ACT:
HEADNOTE:
JUDGVENT:
1. Leave granted.

2. The award given by the Special~ Arbitration ' Tribuna

(hereinafter referred to as 'the Special Tribunal’) has been
set aside by the High Court and the proceeding has been
remtted to the Arbitration Tribunal for fresh adjudication

That order is under challenge in the present appeal

3.0n 16.7.1979, tenders were invited by the respondents for
construction work of concrete cumnasonary dam of  Upper
Kol ab, Multi Purpose River Project, in the State of ~Oissa.
The tender of the appellant having been accepted, an agree-
ment was executed between the appellant and the respondent-
State for the execution of the said project. The work order
issued to the appellant on 2.1.1981. The work was to be
conpl et ed by 30.9.1982. 1In terns of t he agr eenent,
escal ation charges were to be paid to the contractor. The
respondents granted extension for the conpletion of the
project by end of the Decenber, 1985. There is no dispute
t hat work was conpleted before that date. However,
escal ation charges were paid by the Executive Engineer in
the running bills only till 31.3.1985 after which no paynent
in this respect was nade. Some other anmopunts al so renained
to be paid including the refund of security deposits, which
led to the reference of the dispute to the Arbitration
Tribunal, constituted under Section 4 1 A of the Arbitration
Act, as introduced by Arbitration (Orissa Anendrment) Act,
1982. A counter claimwas also filed before the Arbitration
Tri bunal , on behalf of the State. The Arbitration Tribuna

havi ng found that the dispute involved a claimfor nore than
Rs.one crore directed the State Government to exerci se power
under proviso to Section 41A (1) of the Arbitration Act
(hereinafter referred to as 'the Act’) as anended by the
Arbitration (Oissa Arendnment) Act, 1982 and to refer the
di spute to the Special Tribunal. W do not express any view
on the question whether the initial jurisdiction exercisable
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by the Arbitration Tribunal got |lost on the opposite party

laying a counterclaimexceeding Rs. one crore. That nmay

have to be answered in an appropriate case. -Me State

CGovernment referred the dispute

563

aforesaid by a Notification dated 6.5.1988 to the Specia
Tri bunal , which had been constituted with a refired Judge of
the Hi gh Court. The Special Tribunal issued notices to the
parties on 14.5.1988 and had its first sitting on 28.5.1988.
No party raised any dispute on the question whether or not
the Special Tribunal had any jurisdiction. On  28.8.1988,
the Special Tribunal extended the time for making the award
by four nonths fromthe date of expiry of tine i.e. from
27.9.1988, pursuant to a nenorandum put in by both sides for
such extension. On 27.9.1988, the four nonths statutory
time calculated from?28.5.1988 expired. But in view of the
af oresai d extension on 28.8.1988 on basis of the menmorandum
put in by both sides for such extension, the Specia
Tri bunal ~proceeded with the di spute. However, the award
could not be given. On 18.1.1988, another joint menorandum
was filed on behalf of both the parties before the Specia
Tribunal for extension of tine for subm ssion of the award
by four nonths from27.1.1989. Wth the consent of both the
parties, the period for making the award was extended. On
10. 2. 1989, the Special Tribunal made and signed its award.
ojection was filed on behalf of the respondents to the
award. On 26.9.1989 the Subordi nate Judge rejected the said
obj ection and nade the award Rul e of ‘the Court granting 6%
pendente lite interest and 4% future interest An appeal was
filed on behalf of the respondent-State before the High
Court. That appeal has been all owed by the H gh Court -and
the award of the Special Tribunal has been set aside. A
direction has been given to the Arbitration Tribunal to
proceed with the adjudication of the disputes afresh,
4. From the Order of the H gh Court, it appears that the
award aforesai d has been set-aside primarily on the |/ grounds
(1) The constitution of the Speciial Tribunal under Section
41A of the Act and the reference of the dispute by the
State, Governnent which was al ready pending before the Ar-
bitration Tribunal for adjudication was w thout jurisdiction
(2) The Special Tribunal had no jurisdiction to enlarge the
time for making of the award and (3) The award was ot herw se
invalid due to nonconsideration of relevant material s avail-
able on the record in respect of a question which was  at
i ssue.
5. The rel evant part of Section 41 A’ which was
introduced by the Arbitration (Oissa Arendnent)  Act 1982
aforesaid is as follows: -
"41- A Constitution of and reference to the
Arbitration Tribunal -
(1) Notwi t hstandi ng anything contained in
the Act or in any contract or any | other
instrument, but wthout prejudice to t he
provisions contained in Section 47, in -all
cases where the State Governnment, a |ocal  or
ot her authority controlled by the State
Governnent, a statutory corporation or a
CGovernment comnpany is a party to the dispute,
all references to arbitration shall be nmade to
the Arbitration Tribunal
Provided that reference to arbitration of the
di sputes speci fied in sub-section (1)
i nvol ving cl ai ns of rupees one crore or above
may be made by the State Government to a
Special Arbitration Tribunal conprising of one
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or nore retired H gh Court Judges, as may be
constituted by the State Governnent from tine
to tine.

(2) to (6) XXX XXX XXX

(7) Al arbitration proceedings relating to

a dispute of the nature specified in

564
sub- section (1) which are pendi ng before any
arbitrator on the date of commencenent of the
Arbitration (Oissa Anendnent) Act, 1982, and
in which no award has been nade by the said
date. shall transferred to and di sposed of by
the Arbitration Tribunal
Provided that the State Governnent my by order
in witing direct that t he arbitration
proceedings relating to disputes and clains
i nvol'ving ~rupees one crore or above, pending
before any Arbitrator or Board of Arbitrators
on the date of° the comencenent of t he
Arbitration (Oissa Amendnment) Act. 1982,
(Orissa Act 3 of 1983) shall be transferred to
any special arbitration tribunal constituted
under the proviso to sub-section (1) for
di sposal in accordance w th | aw'
In view of sub-section (1) of Section 41 A in all cases
where the State Governnent a local ~or other authority
controlled by the State Governnent, a statutory corporation
or a government ‘company is a -party to ‘the di sput e,
references shall be made for arbitration to the Arbitration
Tri bunal . Proviso to the said sub-section says that where
the dispute involves a claimof Rs.one crore or above, the
reference for arbitration shall be nade by the State Gov-
ernment to the Special Tribunal conprising of one ‘or nore
retired judges of the H gh Court as may be constituted by
the State Governnment fromtime to time. Because of @ sub-
section (7) of Section 41A, any arbitration proceeding
pending before any Arbitrator on the date of the com
nmencenent of the Arbitration (Oissa Anendrment) Act, /1982,
in which no award has been nmade by the said date, shal
stand transferred, to be disposed of by the Arbitration

Tri bunal . Proviso to the said subsection (7) says that if
in the dispute so pending, the claimis in respect of Rs.one
crore or above, it shall be transferred to any Specia

Tri bunal constituted under the proviso to sub-section (1)
for disposal in accordance with law. It appears that the
aforesaid Arbitration Act, 1982 (Orissa Act™ 3 of 1983)
received the assent of the President on 21.3.1983 and was
published in the extra-ordinary issue of the Oissa GGazette
on 26.3.1983. According to the Hi gh Court, as the dispute in
guestion arose in the year 198586, there was no question of
exerci se of power by the State Governnent under subsection
(7) of Section 4 1 A aforesaid, which was applicable only to
such di sputes which were pending on 26.3.1983, when the Ar-
bitration (Orissa Amendment) Act, 1982 came in force. The
Hi gh Court was of the view that even proviso to subsection
(7), of Section 41 A shall be applicable to only such
di sputes which were pending when the Arbitration (Orissa
Amendnment) Act 1982 cane in force and the State Governnent
could have transferred only such disputes to the Specia
Tri bunal

6. The |learned counsel appearing for the appel | ant,
pointed out that froma bare reference to the Notification
dated 6.5.1988 issued by the State Governnment, it shall
appear that the State Governnent had not transferred the
di spute pending before Arbitration Tribunal to Specia
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Tribunal in exercise of power under proviso to subsection
(7) of Section 41A but the dispute was referred to the
Speci al Tribunal in exercise of power under proviso to sub-
section (1) of Section 41A of the Act. The H gh Court was
in error in proceeding on the assunption that the State
CGovernment had exercised the power of transfer from the
Arbitration Tribunal to the Special Tribunal in exercise of
the power under proviso to sub-section (7) of Section 41A of
565

the Act. |In the Notification dated 6.5.1988, it has been
clearly stated that a dispute had arisen between the
appel lant and the State Governnent involving rupees nore
than one crore and the Arbitration Tribunal has al so given a
direction to appoint Special Tribunal; because of which "in
exercise of the powers conferred by the proviso to sub-
section (1) of Section 41A of the Arbitration Act, 1948 (X
of 1948) as anended by the Arbitration (Orissa Anendnent)
Act, 1984, (Orissa Act 17 of 1984), the State CGovernnent do
hereby ' constituted Special Arbitration Tribunal conprising
M .Justice B.Behra, retired Justice Orissa Hgh Court to
settle the said disputes....... ...... It may be nmentioned
that the Arbitration Act was further amended by Arbitration
(Orissa Amendnent) Act, 1984 (Orissa Act 17 of 1984) which
has been referred to inthe aforesaid Notification of the
State Governnment. / But we are not concerned in the present
appeal in respect of the said amendnent and as such details
t hereof need not be nentioned.

7. According to us, the Notification dated 6.5.1988
constituting the Special Tribunal® and referring the dispute
to such Special Tribunal cannot be held ‘to be one in
exerci se of power under proviso to subsection (7) of Section
41A. The said notification of reference to Special Tribuna
is within the scope of proviso to subsection (1) of  Section
41 A The State Government exercised the said power taking
into consideration all the facts and circunmstances of the
case including the direction of the Arbitration Tribuna
because it involved a claimof Rs.one crore and above. It
is an admtted position that the State Governnment had not at
any stage questioned before the Special Tribunal the ju-
risdiction thereof to adjudicate the said dispute. The
State Governnent itself by a statutory notification having
constituted the Special Tribunal and referred the dispute to
said Special Tribunal, we fail to appreciate as to how for
the first tinme this stand was taken before the Hi gh Court by
the State GCovernment & the Special Tribunal had no
jurisdiction to adjudicate the dispute or to nmake the award.
According to us, in the facts and circunstances of the case,
the Hgh Court ought not to have permtted the State
Government to raise such a contention after it had subnitted
to the jurisdiction of the Special Tribunal nerely because
the award went against it. It hardly behaves the State
CGovernment to question the jurisdiction of the Special Tri-
bunal at such a bel ated stage nerely because the award was
not toits liking. The State CGovernnent cannot be permtted
to behave like an ordinary dishonest litigant who takes an
of f chance hoping to succeed and if the outcone is not to
his liking to turn back and question the Special Tribunal’s
jurisdiction. The H gh Court should not have permtted such

a somersault. We, therefore, set-aside the H gh Court’s
finding on this issue for the above reasons.

8. So far the question of extension of tine for making the
award is concerned, it is an admtted position that a

menor andum was fil ed on behalf of both the parties including
the State GCovernment on 28.8.1988 for extension of the
period for making the award by four nonths fromthe date of
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the expiry of the time on 27,9.1988. In the order dated
28.8.1988 the Special Tribunal said:
"Whil e receiving t he notification t he
Irrigation and Power Departnment, Oissa, has
given a direction for subm ssion of
566
the Award wthin 120 days fromthe date of
first sitting. The first sitting of the
Special Arbitration Tribunal had taken place
on 28th May, 1988. The learned Counsel for
both the sides have put in a nenmrorandum
stating that time for submission of the Award
may be enlarged by a period of four nonths
from the date of expiry of tine. Time is
enl arged as subnmitted by | earned counsel for
both the sides.”
Again on 18. 1.-1989, a joint nmenmorandum signed by the
Advocates  for the appellant and the respondent-State was
filed, saying that both parties agree for extension of tine
for submi'ssion of the Award by a period of four nonths with
effect fromthe due date i.e. 27.1.1989. On the said joint
menor andum t he Speci al Tribunal passed an order the sane day
saying that the | earned counsel for both the sides on behalf
of the parties had fileda joint nmenorandum for extension of
time for subm ssion of the award by a period of four nonths
"with the consent of both the parties tine is extended for
submi ssion of the Award by a period of four nonths wth
effect from 27.1.1989 keeping in nmind the legal principle
laid down by the Suprenme Court in 1987 (4) SCC 93.” Wthin
the extended period as al ready nentioned above the award was
made on 10. 2. 1989.
9. The first schedule to the Arbitration Act specifies the
inmplied conditions of the arbitration agreenents. Because
of condition No.3, the arbitrator has to nake award within
four nmonths of his entering on the reference or after having
been call ed upon to act by notice in witing fromany party
to the arbitration agreenent or wthin such extended tinme
as the Court may allow. In other words, the power to extend
the time of four nonths has been vested in the 'Court,
otherwise the award after expiry may becone -invalid. But
that condition has to be read along with Section 28 of the
Act .
"28. Power to Court only to enlarge time for
nmaki ng award.-(1) Court may if it thinks fit,
whether the tine for making the  award has
expired or not and whether the award has been
made or not, enlarge fromtime to tine the
time for making the award
(2) any provi si ons in an arbitration
agreenment whereby the arbitrators or  unpire

may, except with the consent of all

to the agreenment, the tine for the award,

shal |l be void and of no effect.
Sub-section (1) of Section 28 vests power in the Court to
enlarge the tinme for making the award fromtine to tine.
Subsection (2) of Section 28 says in clear and unanbi guous
terns that any provision in an arbitrati on agreenent whereby
the arbitrators or unpire can enlarge the tine for rmaking
the award shall be void and of no effect 'except with the
consent of all the parties to the agreenent’. Sub- section
(2) of Section 28 has been the subject matter of
controversy, as to whether even if the tine is extended with
the consent of both the parties, the restrictions prescribed
in sub-section (1) of Section 28 and under condition No.3 of

the partie
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the first schedule arc contravened. |In the case of Hari
Krishan Wattal v. Vatkunth Nath Pandya, (1974) 1 SCR 259, it
was pointed out that under clause 3 of the Schedule to the
Arbitration Act, the Arbitrator is expected to make his
award within four nmonths fromhis entering on the reference
or on his being called upon to act or within such extended
time as the court may allow. But then it was said:-
567
" Sub-section 2 of section 28, however ,
i ndi cates one exception to the above rul e that
the Arbitrator cannot enlarge the time, and
that is when the parties agree to such an
enl ar grent . The occasion for the Arbitrator
to enlarge the tinme occurs only after he is
call ed upon to proceed with the arbitration or
he enters upon the reference. Hence, it is
clear that if +the parties agree to t he
enl'argenent of tine after the Arbitrator has
entered on the reference, the Arbitrator has
the power to enlarge it in accordance with the
mut ual agreement or consent of the parties.
That such a consent rmust be a post-reference

consent, is also clear from section 28(2)
whi ch renders null and void a provision in the
original ‘agreement to that effect. 1In a sense

where /a provision is made in the origina
agreenment that the Arbitrator may enlarge the
time,. such a provision always inplies nutual
consent for enlargenent but & such mut ua
consent  intially “expressed in the origina
agreenment — does - not save the provision from
being void It is, therefore clear ‘that the
Arbitrator gets the jurisdiction to enlarge
the time for making the award only in a case
where after entering onthe arbitration the
parties to the arbitration agreenent  consent
to such enl argenent ‘of tine."

Again in the case of State of Punjab v. Sri Hardayal, (1985)

3 SCR 649, it was said:
"Sub-section (1) of s.28 is very wde and
confers full discretion on the -court to
enlarge tinme for making the award at any tinme.
The direction under sub-s.(1) of s.28 should,
however, be exercised judiciously. Sub-

section (2) of s.28 also nmakes it evident

the court alone has the power to extend tinme.
It further provides that a clause in_ the
arbitration agreement giving the  arbitrator
power to enlarge tine shall be void and of no
ef fect except when all the parties consent to
567
such enl argenent . It is not open to ‘arbi-
trators at their own pleasure wthout consent
of the parties to the agreenent to enlarge
time for making the award."

In the case of Hindustan Steel Wrks Construction Ltd. .

C. Raj asekhar Rao, (1987) 4 SCC 93, this Court said:
"In this connection reference may be made to
H K Wwattal v. VN Pandya, where this Court
reiterated that sub-section (2) of Section 28
i ndi cated one exception to the above rule that
the arbitrator could not enlarge the tine, and
that was when the parties agreed to such an
enl ar genent . It is clear this Court reiter-

t ha
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ated that the arbitrator gets the jurisdic
tion to enlarge the time for naking the award
only in a case where after entering on the
arbitration the parties to the arbitration
agreement consent to such enl argenent of tinme.
In this case precisely it so happened".
According to us, the Hi gh Court overl ooked the provision of
sub-section (2) of Section 28. After the Special Tribuna
had entered into reference, by consent of the parties, the
time for nmaking the award could have been extended. In the
present case it is not in dispute that the appellant and the
respondent-State both had for extension of the period for
nmaki ng the award, after the Special Tribunal had entered into
ref erence. As such the award cannot be held to be invalid
on that ground
10. The third ground for declaring the award invalid by the
High Court is that the Special Tribunal had not considered
i mportant . docunents which were on the record of the
arbitration proceeding. |In this connection our attention
was drawn to a letter dated 28.8.1982 ad by the appellant
conpany to the Executive
568
Engi neer saying that they were applying for extension of
time for conpletion of works upto 30.6.1984 because of valid
reasons given in the prescribed profornma. In that letter,
it was also nentioned that during the discussi on between the
Dy. General Manager of the conpany with the Governnent
Oficials at Bhubaneshwar on 20.2.1982, it had been agreed

to consider the extension of tine upto 30.6.1984. In the
proforma attached to the said |letter, againthe same thing
was reiterated. It was said in the said proforma on behalf

of the appellant conpany that they had undertaken that they
shal | not claimany conpensation or extra rate for executing
the work beyond the stipulated date except whatever was

perm ssible as per the contract. It was urged that the
letter and the proforma aforesaid was not considered by the
Speci al Tri bunal while making order in respect of
escal ati ons. According to the respondent-State as the

extension was given at the request of the appellant, they
were not entitled for any escal ati on charges. — Reference was
al so made on behalf of the respondents to the supplenentary
agreement, especially clauses VI and VII thereof In Cause

VI, it has been stated that any extra arrangenent if re-
quired to be made by the conmpany to conplete the work as per
the above agreed schedule "shall, be done -~ by them wthout

l[iability to the Governnent of Orissa".In Clause VII- of the
sai d suppl enentary agreenent, it has been said that Govern-

ment of Oissa shall consider to extend the date of
conpl etion of the work upto 30.6.1984 "without liability to
the both contracting parties". On basis of the aforesaid

clause it was urged on behalf of the respondents which has
been accepted by the High Court, that the State Governnent
was not bound to pay any charges under t he head
‘escal ation’. On behal f of the appellant, it was
denonstrated that the aforesaid no liability clause in the
suppl enentary agreenment related to clause- 13 of t he
original agreenent under the heading ' Conpensation for del ay
in wrks'. It says that the contractor’s rates are based on
the assunption that the contract will be conpleted by 30th
Septenber, 1982 and the contractor shall not claim "any
conpensation or revision of rates if the work gets del ayed
upto 6 nonths beyond the contract conpletion tine i.e.
30.9.1982". It further says that if the contract conpletion
date gets delayed beyond 31.3.1983 for the reasons not
attributable to the contractor, the rates shall be revised




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

for the wunfinished work as on 31.3.1983 by Engineer in-
charge in consultation with the contractor, subject to the
approval of the Governnent. Wen in the supplenentary
agreement in clauses VI and VIl it was said that extra
arrangenent for conpletion of the work as per the agreed
schedul e shall be done by the Contractor without Iliability
to the Government of Orissa or without liability to both
contracting,, parties, it was wth reference to t he
af oresai d clause 13 which stipul ated conpensation for del ay
in wrks. According to the appellant, the Special Tribuna
has awarded extra amount in respect of escal ations of | abour
charges which had been stipulated in para 12.1 of the
agreenment saying that for the increase in the cost of |abour
the Contractor shall be paid extra as per the formula given
in the said clause. In-other words, the escal ation charges
allowed to the appellant by the Special Tribunal 1is in
respect of escal ation of the labour charges and that, was
not regulated by clauses VI and VIl of the supplenmentary
agr eenent . The Learned counsel for the appellant pointed
out fromthe award that the Special Tribunal was

569

conscious of Cause 13 relating to 'conmpensation for delay
in works’ and ’'| abour “escalations’ under clause 12.1 of the
agreement . It has been said in the award that the
conpetent authority by a letter dated 16.10. 1984, addressed
to the appellant, had categorically assured that the
appel | ant shall be paid the escal ati on charges under cl auses
12.1, 12.2 and 12.3 of the special conditions. = The Tribuna
has al so held that the said authority was conpetent to give
such assurance on behalf of the State apart from the fact
that wunder <clauses 12.1 ,12.2 and 12.3 of the specia
conditions, the appellant was entitled to the escalation

char ges. In this background, it cannot be said that there
is any error apparent on the face of the award ' which
required an inter ference by the Hi gh Court. It is well

known that the Court while considering the question whether
the award should be set aside, does not exanmne that
guestion as an Appellate Court. \Wile exercising 'the said
power the Court cannot reappreciate all the naterials on the
record for the purpose of recording a finding whether in the
facts and circunstances of a particular case the award .in
question could have been nade. Such award can be set aside
on any of the grounds specified in "Section 30 of the Act.
According to us, no ground has been nade out on behalf ~ of
respondents to set aside the award holding it to-be invalid.
11. In the result, the appeal is allowed and the order of
the Hi gh Court is set aside. The order nmaking the award the
Rule of the Court,by the I|earned Subordinate Judge is
uphel d. However, in the facts and circunstances of the case,
there shall be no order as to costs.

570




