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In the present group of matters, common questions of fact and
| aw have been raised by the parties.” It is, therefore, appropriate to
decide all the natters by a common judgnent.

To appreciate the controversy raised and questions agitated in

these matters, fewrelevant facts in the first matter, i.e., Cvil Appea
No. 5327 of 2002 may be stated. The appeal arises out of a judgnent

and order dated May 14, 2002 passed by the Hgh Court of Madhya

Pradesh at Jabal pur in Wit Petition No. 3531 of 200L1.

The said petition was filed by the Madhya Pradesh H gh Court

Bar Association and anot her against the Union of India, State of

Madhya Pradesh, State of Chhattisgarh and the Chief M nisters of

both the States. The case of the petitioners is that the petitioner No. 1
is an Association of Advocates practising at the H gh Court of

Madhya Pradesh, Madhya Pradesh State Adm nistrative Tribunal at

Jabal pur as al so Central Admi nistrative Tribunal (Jabal pur Bench).

The Association was constituted to | ook after and protect the interests

of its nenbers. One of the prinme duties of the Association, asserted

the petitioners, is to ensure that |legal systemin the Stateis not
attacked by an outside agency. Its aimis also to advance the cause of
justice by speedy trial. 1t has, therefore, locus standi to file a petition
Petitioner No.2 is the President of the Madhya Pradesh Bar

Association. He is a practising lawer at the H gh Court as well as at
two Tribunals. He is a citizen of India.

The petitioners have stated that Parlianent anmended the

Constitution by the Constitution (42nd Arendnment) Act, 1976 by

whi ch several changes had been made. As a consequence thereof,
Article 323A canme to be inserted in the Constitution with effect from
January 3, 1977. The said Article provided for constitution and
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establishment of Administrative Tribunals. Those Tribunals were
enpowered to adjudi cate and deci de di sputes and conplaints relating

to recruitment and conditions of service of persons appointed to public
services and posts in connection with the affairs of the Union or of

any State or of any local or other authority within the territory of India
or under the control of the Government of India or of any corporation
owned or controlled by the Governnent. It al so declared that the

provi sions of the said Article would have effect notw thstanding
anything in any other provision of the Constitution or in any other |aw
for the time being in force. The Article further provided for exclusion
of jurisdiction of all courts, "except the jurisdiction of the Supreme
Court under Article 136", with respect to disputes or conplaints to be
dealt with by such tribunals. Article 323A, however, is not self-
executory inasmuch as it did not take away the jurisdiction of courts.

It nerely enabled Parlianent or appropriate |legislature to nmake | aws,

to set up such tribunals and to exclude jurisdiction of all courts except
the Supreme Court.

In exercise of the power conferred by Article 323A of the
Constitution, Parliament enacted an Act, called the Administrative

Tri bunal s Act, 1985 (hereinafter referred to as "the Act"). In the
Statement of bjects and Reasons, it was stated that with a viewto
give effect to the constitutional provision by providing for the

est abl i shnent of an ‘Adm ni strative Tribunal, the Act has been

enacted. The Preanbl e of the Act also recites that with a viewto
provide for the adjudication or trials by Adm nistrative Tribunals of
di sputes and conplaints with respect to recruitnment and conditions of
service of persons appointed to public services and posts in
connection with the affairs of the Union or of any State or of any |oca
or other authority, the Act has been enacted. Wuereas Section 4

provi des for establishnment of Adm nistrative Tribunals, Section 5
deals with conposition of Tribunals and Benches. Provisions relating
to qualifications for appointnent as Chairnan, Vice-Chairmn and

ot her Menbers as also their ternms of office, salaries and all owances,
etc. have been nmade in Sections 6 to 13. Sections 14 to 18 deal wth
jurisdiction, power and authority of Tribunals. Sections 19 to 27 |ay
down the procedure to be followed by such Tribunals. Section 28
excludes jurisdiction of all courts except the Suprene Court-

Sub-section (2) of Section 4 of the Act enabled the Centra

Covernment, on receipt of a request fromthe State Governnent to
establish by a notification an Adm nistrative Tribunal for the State to
exercise the jurisdiction, powers and authority conferred on the

Admi ni strative Tribunal for the State. According to the petitioners, a
request was made by the State of Madhya Pradesh for the

establishment of an Administrative Tribunal for the State. The

Central CGovernnment, in exercise of power under sub-section (2) of
Section 4 of the Act, therefore, issued a notification on June 29, 1988
for establishnent of a Tribunal known as the Madhya Pradesh

Admi ni strative Tribunal with effect from August 2, 1988. The
petitioner stated that in pursuance of the notification, the State

Admi ni strative Tribunal had been established. It was having a

Princi pal seat at Jabal pur and four Benches at Gwalior, Indore, Bhopa
and Rai pur.

The petitioners further stated that Parlianent enacted an Act

call ed the Madhya Pradesh Re-organi sation Act, 2000, (Act 28 of

2000) (hereinafter referred to as "the Act of 2000"). The said Act has
been enacted with a view "to provide for the re-organi sation of the

exi sting State of Madhya Pradesh and for nmatters connected

therewith". Part Il deals with re-organisation of the State of Madhya
Pradesh into two States to be known as the State of Madhya Pradesh

and the State of Chhattisgarh and their territorial divisions. Part |11
provides for representation in the Legislatures. Part IV relates to
adm ni stration of justice. Part VIII deals with services. |t provides
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for All-India services, services in Madhya Pradesh and Chhattisgarh

and other services as also power of the Central Governnent to issue

directions. Section 74 of the Act touches jurisdiction of Comm ssions,

Aut horities, Tribunals, Universities, Boards and other statutory

bodi es, constitutional validity and vires whereof has been chal |l enged.

It is, therefore, appropriate to re-produce the said section in extenso.
"74. Jurisdiction of the Conm ssions,

Aut horities and Tribunal s.\027(1) Notwi t hstandi ng

anything contained in any law for the time being in force,

every Commi ssion, Authority, Tribunal, University,

Board or any other body constituted under a Central Act,

State Act or Provincial Act and having jurisdiction over

the existing State of Madhya Pradesh shall on and from

the appointed day continue to function in the successor

State of Madhya Pradesh-and al so exercise jurisdiction as

exi sted before the appointed day over the State of

Chhattisgarh for a maxi mum peri.od of two years from

the appointed day or till such period as is decided by

nmut ual ' agreenment between the successor States:

(i) to _continue such body as a joint body for the
successor State or
(ii) to abolish it, on the expiry of that period, for either

of the successor States; or

(iii) to constitute a separate Conmm ssion, Authority,
Tri bunal, University, Board or any other body, as

the case may be, for the State of Chhattisgarh.

(2) No suit or other |egal proceeding shall be
instituted, in case such body is abolished under clause (ii)
of sub-section (1), by any enployee of such body agai nst

the termination of his appointnent or for the enforcenent

of any service conditions or for securing absorption in
alternative public enploynent against the Centra

Governnment or any of the successor States.

(3) Not wi t hst andi ng anything contained in any | aw for
the time being in force or in any judgnent, decree or

order of any court or Tribunal or contract or agreenent,
any Chai rman or nenber of any body abolished under

clause (ii) of sub-section (1) shall not be entitled to any
conpensation for the unexpired period of his tenure.

(4) Notwi thstandi ng anything contained in this section or
any law for the time being in force, the Centra

CGovernment shall, in accordance with any nutual

agreement between the successor States or if there is no
such agreenent, after consultation with the Governnent

of the successor States, issue directions for the resolution
of any natter relating to any body referred to in sub-
section (1) and falling within the jurisdiction of “any of
the successor State within any period referred to in sub-
section (1).

Section 85 declares that the provisions of the Act shall have
overriding effect "notwi thstanding anything inconsistent therewith
contained in any other law"

Bare readi ng of sub-section (1) of Section 74 makes it clear that
it declares that all Comm ssions, Authorities, Tribunals, Universities,
Boards or other bodies constituted under an Act of Parliament wll
continue to function in the State of Madhya Pradesh as also in the
State of Chhattisgarh. [It, however, states that they will continue to
function for a maxi mum period of two years or "till such period as is
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deci ded by mutual agreenent between the successor States". Sub-

sections (2) and (3) enunerate circunstances pursuant to the abolition

of such Tribunal. Sub-section (4) allows the Central Governnent to

i ssue directions.

The petitioners stated in the petition that in purported exercise

of the powers under sub-section (1) of Section 74 of the Act, a

deci sion was taken by the State of Madhya Pradesh as well as the

State of Chhattisgarh to abolish State Adnministrative Tribunal. A
notification was issued on 25th July, 2001 by the State of Mdhya
Pradesh by which the Madhya Pradesh State Adm nistrative Tribuna

had been abolished. By a circular of even date issued by the State, it
had been ordered that existing Chairnman, Vice-Chairmn and

Menbers of the Tribunal would cease to function with inmredi ate

ef fect irrespective of unexpired period of their tenure, if any. By an
order of even date, the State Covernment termi nated the services of al
of ficers and enpl oyees other than those on deputation with inmedi ate
effect as their services were "no | onger required"

Being aggrieved by the said actions, the petitioner-Association
approached the Hi gh Court of Madhya Pradesh by invoking Articles
226 and 227 of the Constitution. A wit of Mandanus was sought to
decl are Section 74 of the Act of 2000 unconstitutional and ultra vires.
In the alternative, ‘a prayer was nmade to issue a wit of Mandanus to
hold that Section 74 would not apply to State Admi nistrative Tribunal
A further prayer was nade to quash and set aside a notification, a
circular and an order dated July 25, 2001 by which the State
Admi ni strative Tribunal was sought to be abolished and consequentia
actions were taken.

Simlar petitions were filed being WP. No. 3529 of 2001 by

A K Shrivastava, a Menber of the Admi nistrative Tribunal, WP
No. 3525 of 2001 by Sanjay Kumar M sra, WP. No. 3551 of 2001 by
Kamal Joshi, WP. No.3554 of 2001 by Neni® Chand, all enpl oyees of
the State Administrative Tribunal, WP, No. 3597 of 2001 and WP.
No. 4129 of 2001 by Madhya Pradesh Class Il Governnent

Enpl oyees Associ ati on.

Notices were issued to the State of Madhya Pradesh and ot her
respondents. The respondents appeared. An affidavit-in-reply was
filed by the State of Madhya Pradesh supporting the actions taken by
the Government. It was asserted in the counter that establishment. of
State Administrative Tribunal was not obligatory. The State
Governnment was not bound to constitute the Tribunal. It was,
therefore, open to the State Governnment to create, continue or abolish
such Tribunal. Since the power exclusively vested in the State
Government to create, continue or abolish the Tribunal, the Centra
Government had no voice in the matter. It was also stated that the
Council of Mnisters of the State of Madhya Pradesh took a deci sion
on Novenber 21, 1985 for the establishnment of State Administrative
Tribunal in the State of Madhya Pradesh. A request was, therefore,
made to the Central CGovernnent to constitute State Administrative

Tri bunal and, accordingly, a notification was issued on June 29, 1988

and the Tribunal was constituted on August 2, 1988. Initially there
was only a Principal seat at Jabal pur. Later on, three Benches were
established at Gmalior, Indore and Bhopal. 1In 1997, even the fourth

Bench was established at Rai pur. The deponent stated that over and
above State of Madhya Pradesh, seven other States had established
State Administrative Tribunals. In the affidavit inreply, it was the
case of the respondent-State that despite very | audabl e object behind
the establishnent of Administrative Tribunals, the performance of the
Tri bunal s al ways renmained "far fromsatisfactory and the Tribunals
failed to achieve the objects and goals for which they were
established". Reference was made to the report of the Arrears
Conmittee (1989-90), known as "Malimath Committee" which
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el aborately dealt with the functioning of Tribunals in the country.
Citing extensively the working of the Tribunals in the report of
Malimath Committee, it was asserted by the State that the State

Admini strative Tribunal failed to fulfill the object for which it was
established. Moreover, after the | andmark decision of the Suprene
Court in L. Chandra Kumar v. Union of India (1997) 3 SCC 261

AR 1997 SC 1125, wherein it has been held by the Apex Court that

the decisions rendered by the Tribunals constituted under Articles
323A and 323B of the Constitution of India would be subject to the
writ/supervisory jurisdiction of the H gh Courts under Article 226/227
of the Constitution within whose territorial jurisdiction the particul ar
Tribunal is functioning, there was virtually no need to continue such
Tribunal. It was the case of the respondent-State that in the |ight of
declaration of lawin L. Chandra Kumar, Administrative tribunals
becarme "i nternedi at e/ addi ti onal adjudi catory stratum', "leading to
substantial increase in nunber of pending cases at the |level of High
Court". Several matters decided by such Tribunals were chall enged

bef ore Hi gh Courts.

Q her problens had al so been highlighted by the respondent -

State in the counter-affidavit which necessitated the State to take a
decision to abolish it. ~It included steep increase in pendency of cases,
construction of infrastructure, huge finance, naintenance of recurring
expenses, etc. The policy makers of the State had been conti nuously
nonitoring the Tribunal’s progress and perfornmance as di spensation

of justice was an inmportant priority of the State

Par| i ament meanwhi | e passed the Act of 2000 on 18th

Sept enmber, 2000 providing re-organi-sation of the erstwhile State of
Madhya Pradesh into two States. ~Sub-section (1) of Section 74 of the
Act allowed both the States to continue functioning of the Tribunal in
the successor States. It, however, authorized themto take a decision to
abolish State Administrative Tribunal by nutual agreement. Thus, the
power had been conferred by Parlianent on States of Madhya Pradesh

and Chhattisgarh to take an appropriate decision with regard to
continuation or abolition of State Adm nistrative Tribunal. Such
action, therefore, cannot be saidto be illegal or contrary to law. The
Act of 2000 has been enacted by Parlianent in exercise of powers

under Articles 2 to 4 of the Constitution of India. The Act, therefore,
cannot be said to be unconstitutional or ultra vires:

Respondent No.1 Governnent of India also filed a counter-

affidavit confirmng that the State of Madhya Pradesh was "free to
recomend abolition of the Madhya Pradesh Adm nistrative

Tribunal". It was stated that the Central Governnent woul d examnine
the proposal of the State Governnent to abolish State Administrative
Tri bunal keeping in view several factors, such as, alternative forum
proposed by the State CGovernnent for disposal of pending cases,
conpensation/rehabilitation of various functionaries of the Tribunal
etc. On interpretation of Section 74 of the Act of 2000, the Centra
Covernment stated that the State of Madhya Pradesh cannot of its own
abolish State Administrative Tribunal which was set up by the Centra
CGovernment under Section 4(2) of the Administrative Tribunals Act,
1985. According to the deponent, Section 74(1) of the Act of 2000
was "only an enabling provision to facilitate the State Governnent to
take a deci sion about the continuance or otherw se of the Madhya
Pradesh Administrative Tribunal"

Further affidavit was also filed by the State of Madhya Pradesh
wherein a reference was nade to an order of Council of Mnisters
dated 8th March, 2001 to abolish the Madhya Pradesh Adm nistrative
Tri bunal

The Division Bench of the High Court of Madhya Pradesh,
after hearing the parties, held that the provisions of sub-section (1) of
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Section 74 of the Act of 2000 are intra vires the Constitution and the
State of Madhya Pradesh possessed power to abolish the State

Admi ni strative Tribunal. No direction fromthe Central Governnent

as envi saged by sub-section (4) of Section 74 was required.

According to the Court, Section 74(1) conferred unfettered power on
both successor States to take a decision in regard to the abolition of
Tribunal. It was thus in the exclusive discretion of the successor
States and no power or authority had been given to the Centra
CGovernment in the said process. The Court also indicated that
Parl i ament appeared to have granted "an opportunity of re-
deternmination to both the successor States in view of substantia
changed circumnst ances necessitating review of all existing bodies
keepi ng the experience of the old State".

Regar di ng sub-sections (2) and (3) of Section 74 of the Act of

2000, however, after considering Articles 309 and 310 of the
Constitution of India and Sectioons 8, 9 and 10 of the Adm nistrative
Tri bunal's Act, 1985, the Hi gh Court held that the State could not have
i gnored statutory and constitutional provisions. Sub-sections (2) and
(3) of Section 74 were thus ultra vires Articles 14, 16 and 21 of the
Constitution. ~The Hi gh Court, however, recorded the statement of the
| earned Advocate Ceneral of the State of Madhya Pradesh that the

State Covernment shal l” abide by the decision of the court with regard
to officers and enployees of the CGovernnent.

The High Court also held that after taking a decision to abolish

t he Madhya Pradesh State Adninistrative Tribunal, the State
Government had to request the Central CGovernment for issuance of
necessary notification for abolition of such Tribunal since it has been
establ i shed by the Central CGovernnent. According to the Court,
however, the Central Governnent had no option but to accept the
request of the State Government. In the light of the said decision
notification, circular and order dated 25th July, 2001 were quashed by
the Court.

In the operative part of the judgment, the H gh Court issued
followi ng directions:-

(i) The State Governnent of Madhya Pradesh is

enmpower ed under Section 74(1) of the MP. Re-

organi sation Act to abolish the State

Admi ni strative Tribunal.

(ii) No directions fromthe Central Government as

envi saged under sub-section 4 of Section 74 of the

Act of 2000 are necessary to take the above

decision to abolish the Tribunal

(iii) After taking decision to abolish the State

Admi nistrative Tribunal, the State Governnent

will have to make request to the Centra

Covernment to issue notification for abolish of the

State Adm nistrative Tribunal

(iv) The Central Governnment has no option but to

accept the request received fromthe state

Governnment to abolish the State Administrative

Tri bunal and accordingly issue a notification

rescinding the earlier Notification establishing the

sane.
(v) The sub-sections (2) and (3) of Section 74 of the
M P. Reorgani sation Act are declared ultra vires.

(vi) Since the notification (Annexure P-1) abolishing

the State Administrative Tribunal has been issued
by the State Government itself, and not by the
Central Governnent, the notification (Annexure P-
1) shall stand quashed.

(vii) Consequent to quashnent of the Notification
(Annexure P-1), the Circul ar Annexure P-2) and

the Order (Annexure P-3) al so stand quashed.
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(viii) Since the Madhya Pradesh Ordi nance No. 3 of
2001 has | apsed, no order is necessary to quash the
sane.

(ix) On abolition of the Tribunal, the Chairman, Vice
Chai rman and Menbers shall be entitled to have
conpensation for unexpired termof their services
fromthe State Governnent. The details shall be

wor ked out as per principles of natural justice.

(x) On abolition of the Tribunal, the officers and
enpl oyees thereof shall be dealt with by the State
CGovernment as per their service conditions,

i ncluding their absorption in other Departments of

the State Governnent.

Bei ng aggrieved by the order passed by the Hi gh Court, the Bar
Association instituted Special Leave Petition (Civil) No.16108 of
2002 on July 11, 2002. It may be stated that in other matters al so,

| eave was sought by the petitioners to approach this Court by filing
Speci al Leave Petitions. |In Special Leave Petition Nos.23615 and
23616 of 2002, the decision upholding constitutional validity of sub-
section (1) of Section 74 of the Act of 2000 is challenged. W may
al so observe at this stage that Wit Petition No. 374 of 2003 was filed
by one Chhadani Lal and Wit Petition No. 369 of 2003 by the

CGover nent Enpl oyees Class |11 Association. Union of India has

al so chal l enged the decision of the H gh Court of Madhya Pradesh in
Cvil Appeal Nos.8292-95 of 2002 agai nst certain directions of the

H gh Court.

On August 26, 2002, |eave was granted by this Court and

hearing was ordered to be expedited. Oher matters which were
subsequently filed were also ordered to be heard along with G vi
Appeal No. 5327 of 2002.

We have heard the | earned counsel for all the parties.

M. Prashant Bhushan, |earned counsel for the appell ant

contended that the action of abolishing Madhya Pradesh State

Adm ni strative Tribunal is illegal, inproper and unlawful. According
to him the State Administrative Tribunal had been established under
the Administrative Tribunals Act, 1985 enacted by Parlianment in
exerci se of power under Article 323A of the Constitution. Such

Tri bunal, therefore, cannot be abolished by a State. It was further
submitted that Section 74 of the Act of 2000 by which Parlianment

aut horized the State Governnent to discontinue or abolish State

Admi nistrative Tribunal is ultra vires the Constitution as no such
power could have been delegated to the State. It was also urged-that
the del egation of power to abolish State Adm nistrative Tribunal
conferred on the State Government by Parliament under the Act of

2000 is in the nature of "excessive del egation™ and woul d be

i nconsi stent with the provisions of the Constitution as also contrary to
several decisions rendered by this Court wherein it has been observed
that a conpetent |egislature cannot del egate essential |egislative
function or legislative policy. The H gh Court, in the circunstances,
ought to have decl ared sub-section (1) of Section 74 ultra vires.

Alternatively, it was submitted that even if this Court holds that
Parliament was conpetent to delegate its power to the State
Governnment to discontinue the State Administrative Tribunal, the

i mpugned action of the State of Madhya Pradesh is illegal, unlawfu
and mala fide. It was contended that the Tribunal has been aboli shed
as, according to the Government, in many matters it had passed orders
agai nst the Government and granted interimrelief in "transfer"
matters. It was, therefore, contended that what weighed with the State
Government for abolishing the State Administrative Tribunal was
"judicial orders" passed by a conmpetent Tribunal in exercise of its
undoubt ed jurisdiction thereby taking into account irrel evant
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consi deration and such a deci sion cannot be said to be a decision in
the eye of law and the action deserves to be set aside.

It was al so urged that fromthe affidavit in reply filed on behal f

of the State, it was clear that it had al so considered the criticism
agai nst working of Tribunals by Malimath Conmittee. The report of

the said Conmittee, however, has been conmmented upon by this

Court in L. Chandra Kumar and the criticismby the said Commttee

agai nst the working of the Tribunals was not approved. It was,
therefore, submitted that if on the basis of such criticisman action is
taken, the sane deserves to be quashed.

On nerits, counsel contended that there was no need for

abol i shing the Tribunal. No reasons for such abolition have been
nmentioned anywhere. No study was conducted regardi ng functioning

of the Tribunal. Statistics had shown that several cases had been

adj udi cated and deci ded by the Tribunal and even after the decision of
this Court in L. Chandra Kumar, only few matters had reached the

Hi gh Court and in the rest of the matters, the decisions of the Tribuna
had not been challenged. Thus, it was not right, as stated by the State
of Madhya Pradesh, that after the decision in L. Chandra Kunmar, the

Tri bunal remained as "additional tier" in the adm nistration of justice.
If that was the basi s and foundation on which the State had taken a
deci sion, the sanme being-incorrect in fact and untenable at |law, the
order of abolishing the Tribunal deserves to be set aside. 1In this
connection, the counsel submitted that ambit and scope of jurisdiction
of Admi nistrative Tribunals exercising power under the Act and of the
Hi gh Court under Articles 226 and 227 of the Constitution is totally

di fferent and distinct. Even if the decision rendered by the Tribuna
can be nade subject matter of w.it jurisdiction/supervisory
jurisdiction of a H gh Court under Article 226/227 of the Constitution
the later exercises the power of "judicial review' and neither origina
nor appellate power. The sweep and extent of two jurisdictions

cannot be compared. The |earned counsel subnmitted that all these
poi nt s have not been appreciated in their proper perspective by the

H gh Court and the decision of the H gh Court suffers from non-
application of mnd and non-consideration of rel evant aspects and

needs interference.

O her counsel appearing in the remaining matters supported M.
Prashant Bhushan and adopted the arguments put forward by him

They al so submitted that an attenpt has been made by the State of
Madhya Pradesh to interfere with judicial functioning of the Tribuna
which is violative of the "basic feature of the Constitution" which
protects and saf eguards the i ndependence of judiciary and such action
deserves to be quashed and set aside by this Court.

M. B. Datta, |earned Additional Solicitor CGeneral for the

Uni on of India has voiced grievance agai nst sonme of the concl usions
reached by the High Court, particularly, that the State of Mudhya
Pradesh has the authority to abolish the State Adnministrative Tribuna
and if a request is nade by the State Governnent to the Central
Governnment to abolish the Tribunal, the latter has no option but to
accept such request.

The | earned counsel appearing for the State of Madhya Pradesh,

on the other hand, supported the order passed by the Hi gh Court.
According to him the State Admi nistrative Tribunal was constituted

and established in the State only at the request of the State of Mdhya
Pradesh. It was, therefore, clear that the State of Madhya Pradesh

want ed establishnent of such Tribunal. Ooviously, therefore, it was
open to the State if it felt that continuance of such Tribunal woul d not
be in the larger interest. It was also urged by the counsel that the State

Covernment realised the need and necessity of such Tribunal in the
light of the provisions of Article 323A of the Constitution as anmended
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by the Constitution (42nd Anendnent) Act, 1976 and after 1985 Act

by Parliament. The counsel also submtted that the validity of 1985
Act came up for consideration before this Court in S.P. Sanpath

Kurmar v. Union of India (1987) 1 SCC 124 : AIR 1987 SC 386 and

the constitutional validity of the Act had been upheld. Virtually
therefore, after the decision in S.P. Sanpath Kumar, the

Adm ni strative Tribunal was held "substitute" of the H gh Court. The
State of Madhya Pradesh, therefore, thought it proper to have such

Tribunal. Accordingly, a request was nade and the Tribunal was
established in 1988. But the position was substantially altered after
the decision in L.Chandra Kurmar. |In the said case, this Court held

that the power of "judicial review' conferred on all Hi gh Courts by

the Constitution is a basic feature of the Constitution. Such power
cannot be taken away even by an anendnent in the Constitution

Clause (d) of Article 323A(2) and C ause (d) of Article 323B(3) of the
Constitution were, therefore, held ultra vires. The consequence of the
decision in L. Chandra Kumar was that after a decision by the State

Adm nistrative Tribunal, an aggrieved party can approach the H gh

Court within the territorial jurisdiction of which a decision has been
render ed by such Tri bunal and such decision could be nade subject
matter of judicial reviewbefore the H gh Court. Considering the

above fact, the Council of Mnisters thought that it would not be
appropriate to have such Tribunal in view of the decision in L.

Chandra Kumar. According to the counsel; such a decision could

never be ternmed as arbitrary, unreasonable or mala fide. Therefore,
even if it is assunmed that all the matters which had been deci ded by an
Admi ni strative Tribunal nay not be taken to Hi gh Court, it cannot
prevent the Council of Mnisters to take an appropriate decision as to

conti nuance or otherwise of the State Administrative Tribunal. It was
a policy decision. The question s not of advisability or propriety of
such decision, but legality and constitutionality thereof. [If the

decision is otherwise legal, valid and in accordance with law, it cannot
be set aside. A court of law can interfere with such decision only if it
is unconstitutional or without authority of law. It was submtted that
even Parliament considered the fact that the Tribunal was established

for adjudication of service disputes in the State of Madhya Pradesh

and at the request of the State, such Tribunal was constituted. Hence,

a provision was nmade in Section 74 of the Act enabling the State
Governnments to continue or not to continue such Tribunal. Such a
provi si on cannot be terned arbitrary or unreasonable. There is no

del egation of |egislative power by Parlianment on the State. Since, the
State Government had requested the Central Governnment to constitute

a Tribunal and a Tribunal had been constituted, Parlianent thought it
appropriate to authorize the State Governnent to deci de as to whether
such Tribunal should be continued or abolished. ~Thereis, thus, no
"excessive del egation" in such matters and the H gh Court was fully
justified in repelling the contention of the petitioners-appellants and in
di sm ssing the petition

Regardi ng nal a fide exercise of power, it was submtted that

there was no material to show that the action was not bona fide or has
been taken in col ourable exercise of power. There is nothing to
substantiate such bald allegations. Though it was asserted that the
Tri bunal has been abol i shed because it had passed certain "judicia
orders", it is nerely ipse dixit and based on newspaper reports. From
the record, it is clear that the State considered the decision in L.
Chandra Kumar and a satisfaction had been reached by the Council of

M nisters that there would be "one nore tier" if Administrative

Tri bunal woul d be continued. Accordingly, it was resolved to abolish
the Tribunal. Such a decision cannot be said malicious or mala fide.
It was, therefore, submtted that the appeal deserves to be disnm ssed

So far as constitutional validity and vires of sub-section (1) of
Section 74 of the Act is concerned, in Mikesh Kumar M sra and
Anot her v. Union of India and O hers (WP. No.2398 of 2001 deci ded
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on 3rd July, 2001), the Division Bench of the H gh Court of Madhya
Pradesh upheld the validity thereof. Considering the provisions of the
Constitution including Article 323A and the rel evant provisions of the
Act, the Court held that Parlianent was conpetent to enact the Act of
2000 and it was open to Parlianent to confer power on the States of
Madhya Pradesh and Chhattisgarh to take an appropriate decision as

to continuance or otherw se of any Conm ssion, Authority, Tribunal

Uni versity, Board or any other body constituted under the Central Act,
State Act or Provincial Act "having jurisdiction over the existing State
of Madhya Pradesh". The Court also held that discretion had been
conferred on both the State Governments to abolish the Tribunal if

they wished to do so. The Court noted that Article 323A of the
Constitution was nerely an enabling provision and it was not

i ncunbent on State Governments to constitute a Tribunal under the

Act of 1985. In the opinion of the Court, there was no inconsistency
or conflict between Section 74(1) of the Act of 2000 and Article 323A
of the Constitution or Section 4 of the Administrative Tribunals Act,
1985. It was also observed that sub-section (1) of Section 74 of the
Act of 12000 opens with non obstante clause ("Notw thstandi ng

anyt hi ng ‘contained in any other law for the tine being in force") and
allows the States of Madhya Pradesh and Chhattisgarh to continue or

to abolish Tribunals in the respective States. 1In this connection, it is
al so profitable to refer to Section 85 which declares that the
provisions of "this Act shall have effect notw thstandi ng anythi ng

i nconsi stent therewith contained in any other |aw'. Conj oi nt readi ng
of Article 323A of the Constitution, Section 4 of the Administrative
Tribunal s Act 1985 and Sections 74(1) and 85 of the Act of 2000, in

our consi dered opinion, |eaves no room of doubt that Parlianent

aut hori zed the State of Madhya Pradesh as well as the new State of
Chhattisgarh to take an appropriate decisionwith regard to State

Adm ni strative Tribunals having jurisdiction over those States.
Parl i ament enmpowered both the successor States to take an

appropriate decision to continue such Tribunals, to abolish themor to
constitute separate Tribunals. |t cannot be said that by enacting such
a provision, Parlianent had violated any nmandate or the Act of 2000
isultra vires Article 323A or any other part of the Constitution

It was then contended that once the power to constitute a

Tri bunal had been exercised, Parlianent was denuded of any power to
make any | egislation providing for abolition of such Tribunal. " The
Di vi si on Bench negatived the contention and observed :

"It is difficult to swallow that Parliament after

enacting law on a particul ar subject shall have no power

to anmend, nodify or repeal the sane. The power of the

Parliament, in our opinion, does not exhaust by

enactment of any law and we are of the considered

opi nion that Parliament can nake law in relation to a

subject for which it has the |egislative conpetence,
notw t hstanding the fact that |law on a particul ar. subject

was enacted by the Parlianent earlier. The theory of

exhaustation is unknown so far as the | egislative powers

are concerned. What Parlianent has done, Parliament

can undo."

The above observations, in our view, are in consonance wth

law and | ay down correct proposition of |aw

We are also not inpressed by the argunent of the |earned

counsel for the appellants that in the light of the ratio laid down by
this Court in L. Chandra Kumar, an Adm nistrative Tribuna

constituted under the 1985 Act cannot be abolished. Wat has been
held by this Court in L. Chandra Kumar was that the jurisdiction
conferred on this Court under Articles 32 and 136 of the Constitution
as also of the H gh Courts under Articles 226 and 227 of the
Constitution is a part of the "basic structure" of our Constitution.
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That jurisdiction cannot be ousted by making any provision in the
Constitution also. So far as Tribunals are concerned, they may
performa "supplemental role" in the discharge of power conferred

upon the Supreme Court as well as upon H gh Courts. Fromthat,

however, it cannot be said that once a Tribunal is constituted, created
or established, there is no power either in the Central Governnment or
State CGovernments to abolish it. There is no constitutional or
statutory prohibition agai nst exercise of such power. To us, it is clear
that Parlianent which allowed the State Government to request the
Central Governnent for establishment of an Administrative Tribuna

under the 1985 Act has authority, power and jurisdiction to enable the
State CGovernnent to take an appropriate decision to continue or not

to continue such Tribunal ‘and a provision by Parlianment authorizing

the State Governnent to abolish such Tribunal, by no stretch of

i magi nation, can be held ultra vires the Constitution or inconsistent
with the law laid down by this Court in L. Chandra Kunar.

Under the Constitution of India, the power to legislate is with
the Legislature. The said power of making | aws, therefore, cannot be
del egated by the Legislature to the Executive. In other words, a
Legi sl ature can neither create a parallel |egislature nor destroy its
| egi sl ati ve power. The essential |egislative function nmust be retained
by the Legislature itself. ~Such function consists of the determ nation
of legislative policy and its fornulation as a binding rule of conduct.
But it is also equally well-settled that once the essential |egislative
function is perforned by the Legislature and the policy has been laid
down, it is always open to the Legislature to delegate to the Executive
authority ancillary and subordi nat e powers necessary for carrying out
the policy and purposes of the Act as may be necessary to nmmke the
| egi sl ation conplete, effective and useful.

M. Bhushan, |earned counsel for the appellants invited our
attention to the | eading case of In re: The Del hi Laws Act, 1912 (1951
SCR 747). The question which arose before this Court in that case
was of "great public inmportance”" and was "first of its kind". The
Central Covernment was authorized by Section 2 of Part C States
(Laws) Act, 1950 to extend to any Part C State with such
nodi fications and restrictions as it thinks fit, any enactnment in force in
Part A State. While doing so, the Governnent was al so authorized to
repeal or amend any correspondi ng | aw (ot her than a Central Act)
which might be in force in Part C State. Wile dealing with the
Ref erence under Article 143 of the Constitution of India, this Court
opi ned that keeping the exigencies of the nodern Governnent in
view, Parlianment and State Legislatures in India needed to del egate
| egi slative power, if they were to be able to face the multitudinous
probl ems facing the country, as it was neither practicable nor feasible
to expect each of the legislative bodies to enact conplete and
conprehensi ve legislation on all subjects sought to be |egislated upon
It was al so observed that since the legislatures. in India derive their
powers fromwitten Constitution, they could not be allowed the sane
freedomas the British Parlianent has in the matter of del egation

Rel yi ng on sone of the observations, the | earned counse
submitted that the provisions of sub-section (1) of Section 74 of the
Act of 2000 nust be held ultra vires. The counsel referred to the
foll owi ng observations of Kania, C J.:

"A fair and cl ose reading and anal ysis of all these
deci sions of the Privy Council, the judgnments of the
Supreme Courts of Canada and Australia w thout
stretching and straining the words and expressi ons used
therein lead ne to the conclusion that while a | egislature,
as a part of its legislative functions, can confer powers to
make rul es and regul ations for carrying the enactnent
into operation and effect, and while a | egislature has
power to lay down the policy and principles providing
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the rule of conduct, and while it may further provide that
on certain date or facts being found and ascertai ned by an
executive authority, the operation of the Act can be
extended to certain areas or may be brought into force on
such determ nati on which is described as conditiona

| egi sl ation the power to del egate |egislative functions
generally is not warranted under the Constitution of India
at any stage. In cases of energency, |ike war where a
large latitude has to be necessarily left in the matter of
enforcing regulations to the executive, the scope of the
power to make regulations is very wi de, but even in those
case the suggestion that there was del egati on of

"l egislative functions" has been repudiated. Simlarly,
varyi ng according to the necessities of the case and the
nature of the legislation, the doctrine of conditiona

| egi slation or subsidiary legislation or ancillary

| egislation is equally upheld under all the Constitutions.
In my opinion, therefore, the contention urged by the

| earned Attorney General that legislative power carries
with it a general power to delegate |egislative functions,
so that the legislature may not define its policy at all and
may |ay down no rule of conduct but that whol e thing

may be left either tothe executive authority or

adm ni strative or other body, is unsound and not

supported by the authorities on which he relies. | do not
think that apart fromthe sovereign character of the
British Parlianment which is established as a matter of
convention and whose powers are al so therefore absolute
and unlimted in any legislature of any other country
such general powers of del egation as clained by the
Attorney-General for a legislature have been recogni zed

or permitted.” (enphasis supplied)

Keeping in view the Parlianentary position in India in

juxtaposition of British system H s Lordship proceeded to state:

"Having regard to the position of the British
Parlianment, the question whether it can validly delegate
its legislative functions cannot be raised in the court of
law. Therefore fromthe fact that the British Parlianment
has del egated | egislative powers it does not follow that
the power of delegation is recognized in law as
necessarily include din the power of |egislation
Al though in the Constitution of India there is no express
separation of powers, it is clear that a | egislature is
created by the Constitution and detail ed provisions are
made for making that |egislature pass laws. 1|s it then too
much to say that under the Constitution the duty to nake
| aws, the duty to exercise its own wi sdom judgnent and
patriotismin making laws is primarily cast on the
| egi slatures? Does it not inply that unless it can be
gat hered from ot her provisions of the Constitution, other
bodi es, executive or judicial, are not intended to
di scharge legislative functions? | amunable to read the
deci sions to which our attention has been drawn as | aying
down that once a | egislature observes the procedure
prescribed for passing a bill into an Act, it becones a
valid law, unless it is outside the Legislative Lists in the
Seventh Schedul e prescribing its respective powers. | do
not read articles 245 and 246 as covering the question of
del egation of legislative powers. In ny opinion, on a
true construction of articles 245 and 246 and the Lists in
the Seventh Schedul e, construed in the light of the
judicial decisions mentioned above, |egislation
del egating | egislative powers on sonme ot her bodies is not
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a law on any of the subjects or entries nmentioned in the
Legislative Lists. It ampunts to a | aw which states that

i nstead of the |egislature passing |laws on any subject
covered by the entries, it confers on the body nentioned
in the legislation the power to |lay down the policy of the
| aw and nmake a rule of conduct binding on the persons
covered by the law. "

Qur attention has also been invited to sinilar observations of
Fazl Ali, J., who said:

"There can be no doubt that if the legislature
conpl etely abdicates its functions and sets up a paralle
| egi slature transferring all its power to it, that would
undoubtedly be a real instance of delegation of its power.
In other words, there will be delegation in the strict sense
if legislative power with all its attributes is transferred to
anot her-aut hority. But the Privy Council have repeatedly
poi nted out that when the legislature retains its donm nant
power intact and can whenever it pl eases destroy the
agency it -has created and set up another or take the
matter directly into its own hands, it has not parted with
its own |egislative power. ~They have al so pointed out
that the act of the subordinate authority does not possess
the true legislative attribute, if the efficacy of the act
done by it is not derived fromthe subordinate authority
but fromthe | egislature by which the subordinate
authority was entrusted with the power to do the act. In
some of the cases to which reference has been nade, the
Privy Council have referred to the nature and principles
of legislation and pointed out the conditional legislation
sinply ampbunts to entrusting a limted discretionary
authority to others, and that to seek the aid of subordinate
agencies in carrying out the object of the legislation is
ancillary to legislation and properly lies within the scope
of the powers which every | egislature nust possess to
function effectively." (enphasi s suppli ed)

Ref erence was al so made to the foll owing concl usi ons reached
by H s Lordshi p:

"The concl usions at which | have arrived so far
may now be sunmed up:\027

(1) The |l egislature nust normally discharge its

primary | egislative function itself and not through

ot hers.

(2) Once it is established that it has soverei gn powers

within a certain sphere, it nust follow as a
corollary that it is free to legislate within that
sphere in any way which appears to it to be the

best way to give effect to its intention and policy in
maki ng, a particular law, and that it may utilize
any outside agency to any extent it finds necessary
for doing things which it is unable to do itself or
finds it inconvenience to do. |In other words it can
do everything which is ancillary to and necessary
for the full and effective exercise of its power of

| egi sl ati on.

(3) It cannot abdicate its legislative functions, and
therefore while entrusting power to an outside
agency it must see that such agency, acts as a
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subordi nate authority and does not becone a
paral |l el |egislature.

(4) The doctrine of separation of powers and the
judicial interpretation it has received in Anerica
ever since the American Constitution was framed,
enabl es the American courts to check undue and
excessi ve del egation but the courts of this country
are not conmmtted to that doctrine and cannot

apply it in the same way as it has been applied in
America. Therefore, there are only two main

checks in this country on the power of |egislature
to del egate, these being its good sense and the
principal that it should not cross the |ine beyond
whi ch del egati on ambunts to "abdication and self-
ef facement . "

On the basis of the above observations, it was submtted by M.
Prashant Bhushan that by the inmpugned |egislation, Parlianent has
del egated essential |egislative functions in favour of the State
CGovernment. Such del egation is blanket and unchartered and is of
essential legislative function and | egislative policy which could not
have been done. The High Court has committed an error of law in
uphol di ng such del egati on which was in substance and reality
"excessive del egation". The order passed by the Hi gh Court to that
extent suffers fromlegal infirmty and deserves to be interfered with
by hol di ng sub-section (1) of Section 74 of the Act of 2000 ultra
vires.

The Hi gh Court, however, was not inpressed by the argunent.
In the opinion of the High Court, sub-section (1) of Section 74 of the
Act of 2000 was not in the nature of "del egated | egislation" but was
"“conditional legislation". Taking note of distinction between
del egated | egislation and conditional |egislation, the H gh Court held
that the power conferred by Parlianent on the State Governnent to
abolish Tribunal on fulfillnment of conditions specified in sub-section
(1) of Section 74 of the Act of 2000 could not be objected.

We find no infirmity in the approach of the H'gh Court. In
Handar d Dawakhana v. Union of India, (1960) 2 SCR 671, speaki'ng
for the Constitution Bench, Kapur, J., said;
"The distinction between conditional |egislation
and del egated legislation is that in the former the
del egate’s power is that of determ ning when a |egislative
decl ared rul e of conduct shall becone effective;
Hampton & Co. v. U S, 276 US 394 : 72 L Ed 624
(1928) and the latter involves del egati on of rul e-making
power which constitutionally may be exercised by the
adm nistrative agent. This neans that the |egislature
having laid down the broad principles of its policy in'the
| egi slation can then | eave the details to be supplied by the
admi ni strative authority. In other words by del egated
| egi sl ati on the del egate conpletes the |egislation by
supplying details within the limts prescribed by the
statute and in the case of conditional legislation the
power of delegation is exercised by the |egislature
conditionally leaving to the discretion of an externa
authority the time and manner of carrying its |egislation
into effect as also the determ nation of the area to which
it isto extend; (R v. Burah [(1878) 3 AC 889, P(C;
Russell v. R [(1882) 7 AC 829 at p.835 : 51 LJPC 77,
PC]; King Enperor v. Benoari Lal Sarma [(1944) 72 IA
57 : AIR 1945 PC 48]; Sardar |Inder Singh v. State of
Raj asthan [AIR 1957 SC 510 : 1857 SCR 605]. Thus
when the del egate is given the power of making rules and
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regul ations in order to fill in the details to carry out and
subserve the purposes of the |legislation the nmanner in

which the requirenments of the statute are to be net and

the rights therein created to be enjoyed it is an exercise
of delegated legislation. But when the legislation is
conplete in itself and the legislature has itself made the
law and the only function left to the delegate is to apply
the law to an area or to determ ne the tinme and manner

of carrying it into effect, it is conditional |egislation."
(enphasi s suppli ed)

We nay also refer in this connection to a decision of this Court
in Sardar Inder Singh v. State of Rajasthan, (1957 SCR 605). There
the Rajasthan Tenants’ Protection O dinance was pronul gated for two
years. By Section 3, the Rajpranmukh was enpowered to extend the
life of the Ordinance by issuing a notification, if required. The
duration of the Ordinance was extended by issuing a notification
whi ch was challenged. This Court, however, upheld the provision
observing that it was a case of conditional |egislation

The Court said;

"I n the present case, the preanble to the O dinance
clearly recites the state of facts which necessitated the
enactment of the law in question, and s.3 fixed the
duration of the Act as 'two years, on an understandi ng of
the situation as it then existed. At the sane tine, it
conferred a power on the Rajpramukh to extend the life
of the Ordinance beyond that period, if the state of affairs
then should requireit. Wen such extension is decided
by the Raj pramukh and notified, the law that w || operate
is the | aw which was enacted by the | egislative authority
in respect of "place, person, |laws, powers", and it is
clearly conditional and not del egated | egislation as |laid
down in The Queen v. Burah [(1878)) 5 I.A 178], and
must, in consequence, be held to be valid."

Referring to Sardar Inder (Singh and reiterating the principle
| aid down therein, this Court in State of T.N. represented by Secretary,
Housi ng Departnent, Madras v. K. Sabanayagam & Anr., (1998) 1
SCC 318, speaking through S.B. Mjnudar, J., stated;

"It is thus obvious that in the case of conditiona
| egislation, the legislation is conplete initself but its
operation is nmade to depend on fulfillnent of certain
conditions and what is delegated to an outside authority,
is the power to deternine according to its own judgnent
whet her or not those conditions are fulfilled.  In case of
del egated | egi sl ati on proper, some portion of the
| egi sl ative power of the legislature is delegated to the
outside authority in that, the legislature, though
conpetent to performboth the essential and ancillary
| egi sl ative functions, perfornms only the forner and parts
with the latter, i.e., the ancillary function of |aying down
details in favour of another for executing the policy of
the statute enacted. The distinction between the two
exists in this that whereas conditional |egislation contains
no el enent of del egation of |egislative power and is,
therefore, not open to attack on the ground of excessive
del egation, del egated | egislation does confer sone
| egi sl ati ve power on sone outside authority and is
therefore open to attack on the ground of excessi ve
del egation."

In the case on hand al so, the Act of 2000 as enacted by
Parliament was full and conplete when it left |egislative chanber.
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There was, therefore, no question of delegation of |egislative power
by the legislature in favour of the executive. Wat was left to the
executive was nerely to deci de whether to continue the

Admi nistrative Tribunal or to abolish it. The State Governnent, after
considering the facts and circunstances decided not to continue the
Tri bunal which was within the power of the State CGovernnment and,

hence, no objection can be raised agai nst exercise of such power. The
contention of the appellants, therefore, cannot be uphel d.

The matter can be | ooked at from another angle also. As

already indicated in the earlier part of the judgnent, Article 323A is
not self-executory. The said provision did not create or establish

Adm nistrative Tribunals. It was nerely a permnissive or an enabling
provision allowing Parliament to make law to establish Adm nistrative
Tribunal if it wished to do so. Thus, there was no bindi ng requirenent
on the part of the Parlianent (or State Legislature) to create such a
forum as contenpl ated by Article 323A of the Constitution of India.

It al so cannot be overl ooked that the Adm nistrative Tribunal in
guestion was to be created for a particular State, i.e. State of Madhya
Pradesh. " Neither under Article 323A of the Constitution nor under the
Admi ni strative Tribunals Act, 1985, the Central CGovernnment could

have created such Tribunal except in accordance with the provisions

of sub-section (2) of Section 4 of the said Act. As already noted, the
Central Covernment coul d exercise the jurisdiction, power and

authority conferred on'the Admnistrative Tribunal for the State by or
under the said Act only "on receipt of a request in this behalf from any
State CGovernnent". Essentially therefore, it was on the request nade
by the State of Madhya Pradesh to the Central Governnent that the

power to create and establish Admi nistrative Tribunal in the State of
Madhya Pradesh was exercised by the Central Governnment and the

Tri bunal was established. W, therefore, see no objection in
conferring the power on the State Governnent to continue or to

aboli sh such Tribunal. In our considered opinion, there is no
excessi ve del egation by Parlianent to the State Governnent which

woul d be hit either by the provisions of the Constitution or the |aw
laid down in In re: The Del hi Laws Act, 1912 or other decisions of

this Court.

The | earned counsel for the appellants contended that for
abol i shing State Adm nistrative Tribunal, the State of Madhya
Pradesh took into account the report of the Arrears Conmittee
(Malimath Conmittee). Even in the affidavit in reply, reliance was
pl aced on the report of the said Commttee. It was urged that this
Court in L. Chandra Kumar did not fully endorse the views expressed
by the Malimath Conmittee. Quoting certain recommendations on
“"functioning of Tribunals", the Malimath Comrittee specifically
recommended that the theory of alternative institutional nechanisns
shoul d be abandoned. It also suggested that institutional changes
shoul d be carried out within the H gh Courts dividing theminto
separate divisions for different branches of |aw as has been done in
Engl and. According to the Committee, appointnment of nore Judges
woul d be a better way of renedying the probl em of pendency in High
Courts.

This Court, while dealing with the constitutional validity of
Article 323A of the Constitution and ouster of jurisdiction of Hi gh
Courts considered the report of the Comrittee and observed that "its
recomendation is not suited to our present context". The Court,
however, conceded that various Tribunals have not performed up to
the expectation was "sel f-evident and w dely acknow edged truth".
But, the Court proceeded to state that "to draw an inference that their
unsati sfactory perfornance points to their being founded on a
fundanental |y unsound principle would not be correct”. According to
the Court, "the reasons for which the Tribunals were constituted stil
persi st; indeed those reasons have becone even nore pronounced in
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our times".

The endeavor of the | earned counsel is to inpress upon the
Court that the reasons which weighed with the State Government in
taking a decision to abolish the State Administrative Tribunal were
illegal, non-existent, irrelevant and ill-founded. Once this Court has
hel d that existence of such Tribunals is a "need for the day" and the
observations of the Arrears Commttee could not be said to be well-
founded, no action of abolishing the State Adnministrative Tribuna
could be taken by the State Government.

The contention of the | earned counsel cannot be upheld. It is
true that the State of Madhya Pradesh had considered the report of the
Arrears Committee and the functioning of State Administrative
Tribunal in the State of Madhya Pradesh, but it is equally true that
when a request was nade by the State of Madhya Pradesh to the
Central Covernment for establishment of State Administrative
Tri bunal and the deci sion was taken by the Central Government to
create such Tribunal and a notification was issued in 1988 and the
Tri bunal ‘was established, the | aw governing the field was as laid
down in S.P. Sanpath Kumar. L. Chandra Kumar had not seen the
light of the day. It was after the order of Reference in RK Jain v.
Uni on of India (1993) 4 SCC 119 that a Division Bench of this Court
in L. Chandra Kumar 'v. Union of India (1995) 1 SCC 400 referred the
matter to a Bench of seven Judges concluding that "the decision
rendered by five-Judge Constitution Bench in S.P. Sanpath Kunar
needs to be conprehensively reconsidered”. It is also pertinent to
note that seven-Judge Bench overruled S. P. Sanpath Kumar and
unani mously held that power, authority and jurisdiction of High
Courts under Articles 226 and 227 cannot be taken away even by an
anmendnment in the Constitution.. Cause (d) of Article 323A (2) and
Clause (d) of Article 323B (3) of the Constitution, therefore, were
held ultra vires. The resultant effect of L. Chandra Kumar was that
after an order is passed by State Administrative Tribunal, an
aggrieved party coul d approach the H gh Court by invoking
writ/supervisory jurisdiction under ‘Article 226/227 of the Constitution
of India. So nuch so that after the decision by the Adm nistrative
Tri bunal, the aggrieved party was required to approach the H gh Court
bef ore approaching this Court under Article 136 of the Constitution

In this connection, it may be necessary to bear in mind the
foll owi ng observations in L. Chandra Kunar:--

"We may add here that under the existing system

di rect appeal s have been provided fromthe decisions of
all Tribunals to the Supreme Court under Article 136 of
the Constitution. |In view of our above-nentioned
observations, this situation will also stand nodified. In
the view that we have taken, no appeal fromthe decision
of a Tribunal will directly lie before the Supreme Court
under Article 136 of the Constitution; but instead, the
aggrieved party will be entitled to nove the Hi gh Court
under Articles 226/227 of the Constitution and fromthe
deci sion of the Division Bench of the Hi gh Court the
aggrieved party could nove this Court under Article 136
of the Constitution."

From t he di scussion hereinabove, it is clear that after the
Constitution (42nd Anendnent) Act, 1976, the Administrative
Tri bunal s Act, 1985 cane to be enacted by Parlianent. The position
prevailed at that tine was the law | aid down by the Constitution
Bench of this Court in S.P. Sanpath Kumar. Invoking sub-section (2)
of Section 4 of the Administrative Tribunals Act, 1985, the State of
Madhya Pradesh requested the Central CGovernment to constitute a
Tribunal for civil servants in the State. It was also on the basis of
pronouncerent of law in S.P. Sanpath Kumar. The notification was
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i ssued by the Central Governnent in 1988 and the State

Admi ni strative Tribunal was established for the State of Madhya
Pradesh. At that tine, as per well-settled | egal position, decisions
rendered by the Adm nistrative Tribunals constituted under the Act of
1985 were "final" subject to jurisdiction of this Court under Article
136 of the Constitution. No person aggrieved by a decision of State
Admi ni strative Tribunal could approach the H gh Court of Madhya
Pradesh in view of Clause (d) of Article 323A (2) of the Constitution
read with Section 28 of the Act of 1985 and the declaration of lawin
S.P. Sanpath Kumar. [If, in view of subsequent devel opnent of law in
L. Chandra Kumar, the State of Madhya Pradesh felt that continuation
of State Administrative Tribunal would be "one nmore tier” in the

adm ni stration of justice inasnmuch as after a decision is rendered by
the State Administrative Tribunal, an aggrieved party could approach
the Hi gh Court under Article 226/227 of the Constitution of India and,
hence, it felt that such tribunal should not be continued further, in our
opi nion, it cannot be said that-such a decision is arbitrary, irrational or
unr easonabl e. From the correspondence between the State of Mudhya
Pradesh and Central Governnment as well as fromthe affidavit in

reply, it is clear that the decision of this Court in L. Chandra Kumar
had been considered by the State of Madhya Pradesh in arriving at a

decision to abolish State Administrative Tribunal. Such a

consi deration, in our opinion, was relevant, germane and valid. |It,
therefore cannot be said that the decision was illegal, invalid or

i mpr oper .

It was al so contended that there is interference with judicia
functioning of the Tribunal by the Executive and such interference
woul d be violative of "basic structure of the Constitution" and woul d
result in death knell of Rule of Law. The counsel in this connection
pl aced reliance on a decisionof this Court in P. Sanbamurthy &

QO hers v. State of Andhra Pradesh and Another (1987) 1 SCC 362.

In that case, vires of Cause (5) of Article 371D of the Constitution
was chal | enged before this Court. Article 371D was inserted in the
Constitution by the Constitution (32nd Armendnment) Act, 1983.

The said clause read as under: -

"371D. Special provisions with respect to the
State of Andhra Pradesh\ 027

(5) The order of Administrative Tribunal finally
di sposi ng of any case shall become effective upon
its confirmation by the State CGovernnent or on the
expiry of three nonths fromthe date on which the
order is made, whichever is earlier

Provided that the State Governnment may, by

special order nade in witing and for reasons to be
specified therein, nodify or annul any order of the
Adm nistrative Tribunal before it becones

effective and in such a case, the order of the

Admi nistrative Tribunal shall have effect only in
such nodified formor be of no effect, as the case
may be." (enphasi s suppli ed)

The readi ng of above clause nmakes it clear that it enpowered
the State Governnent to decide whether it would confirmthe order, to
nodify it or even to annul it. Taking judicial notice of the fact that
"al nost invariably in every service dispute before the Adm nistrative
Tribunal " the State Government was a party, this Court noted with
concern that the said party was granted ultimate authority to uphold or
reject the determ nation of Administrative Tribunal. This Court, in
the circunstances, held the provision unconstitutional and ultra vires.

Speaki ng for the Court, Bhagwati, C.J. observed:
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“I't would be open to the State Governnent, after it
has | ost before the Administrative Tribunal, to set at
naught the decision given by the Administrative Tribuna
against it. Such a provision is, to say the |east, shocking
and is clearly subversive of the principles of justice.

How can a party to litigation be given the power to
override the decision given by the Tribunal in the
litigation, without violating the basic concept of justice?
It would make a nockery of the entire adjudicative

process. Not only is the power conferred on the State
CGovernment to nmodify or annul the decision of the

Admi ni strative Tribunal starling and wholly repugnant to
our notion of justice but it is also a power which can be
abused ni sused. " (enphasi s suppli ed)

Putting the problemon a high pedestal, the Court added,;

"This power of nodifying or annulling an order of

the Adm ni'strative Tribunal conferred on the State

CGover nment _under the proviso to clause (5) is violative

of the rule of Taw which is clearly a basic and essentia
feature of the Constitution. 1t is a basic principle of the
rule of Iaw that the exercise of power by the executive or
any other authority nust not only be conditioned by the
Constitution but nust also be in accordance with | aw and
the power of judicial reviewis conferred by the
Constitution with a viewto ensuring that the lawis
observed and there'is conpliance withthe requirenment of
law on the part of the executive and other authorities. It
is through the power of judicial review conferred on an

i ndependent institutional authority such as the High

Court that the rule of law is nmaintained and every organ
of the State is kept within the linmts of the law. Nowif
the exercise of the power of judicial review can be set at
naught by the State Governnent by overriding the

decision given against it, it woul d sound the death-knel
of the rule of law. The rule of l'aw woul d cease to have
any neani ng, because then it would be open to the State
CGovernment to defy the law and yet to get away with it.
The proviso to clause (5) of Article 371-D is therefore
clearly violative of the basic structure doctrine™.
(enphasi s suppli ed)

In our considered opinion, P. Sanbamurthy has no application
to the facts of the case. In that case, the Executive (CGovernment), a
party to the proceeding was authorized to interfere with a decision
rendered by a quasi-judicial authority (Tribunal). Such a course
cannot be allowed in a denocratic country and in a judicial system
governed by Rule of Law. It would totally destroy the i ndependence
of judiciary. It was in the light of the said fact that the provision/was
held ultra vires and unconstitutional

In the instant case, there is no interference with a "judicial

order" passed by a conpetent court or a Tribunal, but a "policy
deci si on" has been taken by the State Governnent to abolish State

Admi ni strative Tribunal allow ng aggrieved litigants to approach
appropriate authority/court for ventilating their grievances. The ratio
laid down in P. Sanbanmurthy, therefore, does not apply and the
contention cannot be uphel d.

It was al so contended that it is the Central Governnment which

can issue a notification under sub-section (4) of Section 74 of the Act
of 2000. Hence, even if it is assuned that the Tribunal can be
abol i shed, the power has been vested in the Central Government. It is
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the Central Government which is required to issue directions for

resol ution of any natter relating to any body referred to in sub-section
(1) of Section 74. Since no action has been taken by the Centra
Government, abolition of the Tribunal is illegal and unl awf ul

On behal f of the State of Madhya Pradesh, however, it was
submitted that the interpretation put forward by the appellants was not
correct and reliance on sub-section (4) of Section 74 was

m sconcei ved and ill-founded. Sub-section (4) of Section 74 of the
Act of 2000 has limited application and could be invoked in case there
is dispute between the successor States, but not otherw se. "Wen

both the States mutually agreed for a decision, the Centra
Government has neither any discretion nor any role has been given to
the Central CGovernment". ~ The contention, therefore, has no force.

Consi deri ng the provisions of sub-section (4) of Section 74, the
H gh Court st ated;

"A fair reading of the above sub-section (4) of

Section 74 of the Act of 2000 makes it clear that the
above contention raised by the | earned counsel appearing
for the petitioners is not based on proper and correct

i nterpretation of sub-section(4) of Section 74 of the Act
of 2000. If both the successor States deci de by nutua
agreement to abolish the Tribunal, as envisaged in sub-
section (1) of Section 74 of the Act of 2000, it is not
obligatory for the Central Governnent to issue directions
as envi saged i n above sub-section (4) of Section 74. This
sub-section does not contain any provision about the

i ssuance of notification by the Central CGovernnent for

the abolition of the Tribunal.~ An issuance of notification
is a nandatory requirenent as the Tribunal was

established by a notification issued by the Centra
CGovernment. The sub-section (4) of Section 74 of the

Act of 2000 begins with a non-obstante clause which

i ndi cates that the provisions of this sub-section are

i ndependent. The provisions of sub-section (1) of

Section 74 of the Act of 2000 are not subservient to the
provi si ons of sub-section (4) of Section 74 of the Act of
2000. If it had been so, the words "subject to the
provi si ons of sub-section (4)" woul d have been used  in
sub-section (1) of Section 74 of the Act of 2000.

Mor eover, above sub-section (4) provides that the

Central Governnment shall issue directions for the

resol ution of any nmatter relating to any body referred to
in sub-section (1) within any period referred toin sub-
section (1) in accordance with any nutual agreenent

bet ween the successor States or if there is no such
agreement (enphasis supplied) after consultation wth

the Governnments of successor States. oviously if on

any matter relating to any body referred to in sub-section
(1), there is no nutual agreenent then the directions
could also be issued by the Central Government after
consultation with the Governnents of both the successor
States. A fair reading of sub-section (1) of Section 74 of
the Act of 2000, however, makes it clear that the decision
to abolish any of the bodies referred to in that clause can
be taken only by mutual agreenent between the

successor States, therefore the issuance of "directions" by
the Central CGovernment under sub-section (4) does not

i nclude the issuance of "notification" for the abolition of
any of the body referred to in sub-section (1). The
abolition of the Tribunal does not require any "direction"
fromthe Central CGovernment under sub-section (4) of
Section 74 of the Act of 2000. Such direction can only

be issued for the "resolution" of any matter and the
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decision to abolish the Tribunal taken by the successor
States by mutual agreenent does not anount to a
“resolution" of any natter relating to the Tribunal. The
provi si ons of sub-section (4) is only in the nature of
further supplemental ancillary, or consequentia
provisions to further the ainms, objects and stopgap
arrangenent envi saged under sub-section (1) of Section
74 of the Act of 2000. The word "direction for

resol ution" means direction regarding sonme defect or
deadl ock persists requiring intervention of the Centra
CGovernment in relation to the functioning of that body
within a period referred to in sub-section (1)."

We fully agree with t he interpretation of the High

Court. In our judgrment, the Hi gh Court was right in

observing that Section 74(1) is not subservient to Section 74(4)

of the Act and once the provisions of sub-section (1) of Section 74 of
the Act are attracted and invoked, the provisions of sub-section (4) of
Section 74 has no application. ~The contention of the appellants,
therefore, has no force and has to be rejected.

It was al so argued that even if this Court cones to the

concl usi on that sub-section (1) of Section 74 of the Act of 2000 is
intra-vires and constitutional confirm ng the view taken by the High
Court, the inpugned action of abolishing State Adm nistrative

Tribunal is mala fide and nalicious. For this, |earned counsel referred
to certain press reports wherein it had been-all eged that a decision had
been taken at the Cabinet Meeting of the State Government to abolish
State Administrative Tribunal asthe Chief Mnister and all the

M nisters were of the view that State Adm nistrative Tribunal had
granted stay in many transfer matters. The attenpt on the part of the

| earned counsel for the appellants was that the action has been taken

by the State of Madhya Pradesh because of adverse verdicts by the

State Administrative Tribunal. |n-other words, according to the
appel l ants, action of abolishing State Adnministrative Tribunal was

taken because of "judicial orders" passed by the Tribunal which was

not liked by the State Governnent. Such an action, submitted the

| ear ned counsel, cannot be sustained in |aw.

Now, it may be stated that there is no concrete material on

record to show that the decision to abolish State Adm nistrative

Tri bunal was taken because of orders passed by the State

Adm ni strative Tribunal. Except bald assertions by the appellants and
Press cuttings, there is nothing to substantiate such al legations. On
the contrary, sufficient naterial is available on record to show what
wei ghed with the respondent-State in taking a decision to aboli'sh the
Tribunal. So far as allegations by the appellants are concerned, 'they
were enphatically denied by the State of Madhya Pradesh by filing a
counter-affidavit. Mreover, the Advocate General, appearing for the
State of Madhya Pradesh placed chronol ogi cal events in/detail before
the Hi gh Court which were as under;

(i) On 8. 3.2001 Cabinet took decision to abolish the
Tribunal. The decision was comruni cated to
Press as usual. To conmunicate the deci sion of

the Cabinet to the Press is no crine.

(ii) On 18.3.2001 a letter was sent to the CGovernment
of Chhattisgarh inform ng about the decision taken

by the Governnent of MP. to abolish Tribuna

w.e.f. 30.4.2001.

(iii) On 27.3.2001 a reply fromthe Governnment of
Chhattisgarh was received seeking further
information etc. as the Chhattisgarh Governnent
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had no power.

(iv) On 3.4.2001 second letter fromthe Governnent of
Chhatti sgarh was received rem nding that they

were waiting fro reply of the Governnent of

Madhya Pradesh.

(v) On 3.4.2001 i.e. the sane day the reply was sent
by the Governnent of Madhya Pradesh to the

Government of Chhattisgarh giving reasons for

abolition of the Tribunal and al so suggesting to
constitute own Tribunal, if so desired.

(vi) On 26.4.2001 both the State Governnent agreed to
abolish the Tribunal for both the States.

(vii) On 5.5.2001 a letter was witten by the
Gover nnent, of Madhya Pradesh to Centra
Governnent to-abolish the Tribunal we.f.
1.6.2001.

(viii) On 17.7.2001 order was passed by the Tribuna
which is alleged to be the ground for abolition of
the Tri bunal

(ix) On 23.7.2001 a letter was received by the
CGovernrent of Madhya Pradesh fromthe

CGovernment of Chhattisgarh again reiterating to
abolish the Tribunal."

Thus, fromthe correspondence between the State of Madhya

Pradesh and the Central Governnment and from various |letters and

comuni cations and al so fromthe decision which has been taken by

the Cabinet, it is clear that the State Government took into account a
vital consideration that after the decision of this Court in L. Chandra
Kumar, an aggrieved party coul d approach the H gh Court, the object

for establishnent of the Tribunal was defeated. |n our opinion, in the
light of the facts before the Court, it cannot be said that the decision to
abolish State Administrative Tribunal taken by the State of Madhya

Pradesh can be quashed and set aside as mmla fide.

It was finally submtted that even on nerits, the action of

abolition of State Administrative Tribunal was unwarranted and

uncal l ed for. For that, the counsel invited our attention to facts and
figures and stated that it is not that all the cases decided by the State
Admi ni strative Tribunal reached the Hi gh Court of Madhya Pradesh.

In nost of the cases dealt with by the State Admi nistrative Tribunal

the parties accepted the orders of the Tribunal. It is only in few cases
that the aggrieved party \026 public servant or governnent \026 approached
the H gh Court. It was also stated that no survey has been made by

the State. No reasons have been recorded why continuance of

Tri bunal was not necessary. There was non-application of mnd to

this very inportant aspect and on that ground al so, the action deserves
to be set aside at least with a limted direction to the State to
reconsi der the matter and take an appropriate deci sion afresh keeping

in mnd all relevant factors.

We are unable to uphold even this argument. In our judgment,

if a decision is illegal, unconstitutional or ultra vires, it has to be set
aside irrespective of |audable object behind it. But once we hold that

it was within the power of the State Government to continue or not to
continue State Adm nistrative Tribunal and it was open to the State
Governnment to take such a decision, it cannot be set aside nerely on

the ground that such a decision was not advisable in the facts of the
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case or that other decision could have been taken. Wile exercising

power of judicial review, this Court cannot substitute its own decision
for the decision of the Government. The Court, no doubt, can quash

and set aside the decision, if it is illegal, ultra vires, unreasonable or
ot herwi se objectionable. But that is not the situation here. To repeat,
fromthe record of the case, it is anply clear that rel evant, gernane,

val id and proper considerations weighed with the State Gover nnent

and keeping in view devel opnent of |aw and the decision of the |arger
Bench of this Court in L. Chandra Kumar, a policy decision has been

taken by the State Government to abolish State Administrative

Tribunal. Parlianment also empowered the State CGovernnent to take

an appropriate decision by enacting sub-section (1) of Section 74 of

the Act of 2000 and in exercise of such power, the State Governnent

had taken a decision. The decision, in our opinion, cannot be

regarded as illegal, unlawful or otherw se objectionable. The

contention, therefore, has no force and has to be negatived.

For the foregoing reasons, Civil Appeal No. 5327 of 2000
deserves to be dism'ssed and is, accordingly, dism ssed.

In view of the above, Civil Appeal Nos. 8292-8295 of 2002 and

Cvil Appeal arising out” of Special Leave Petition No.22648 of 2002
filed by the Union of 1ndia stand di sposed of and Civil Appeal No.
5328 of 2002, CGivil ‘Appeal arising out of Special Leave Petition Nos.
23615- 23616 of 2002, Wit Petition No. 369 of 2003, Wit Petition

No. 374 of 2003 stand dism ssed.

In the facts and circunstances of the case, however, there shal
be no order as to costs in all these matters.




