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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by the
Di vi si on Bench of the Punjab and Haryana High Court

dismssing the wit petition filed by the appellant guestioning
the correctness of the decision rendered by the Presiding
Oficer, Industrial Tribunal-cum Labour Court, Hi ssar

3. The reference nade to the Labour Court by the State
CGovernment of Haryana in terns of Section 10 (1) of the

I ndustrial Disputes Act, 1947 (in short the 'Act’) was answered
in favour of the respondent (hereinafter referred to as the
"Board’) holding that the clai mwas highly belated and
therefore dis-entitled the appellant fromany relief.

4, A brief reference to the factual aspects woul d suffice.

The appel | ant was appointed as DPL in August 1993 and
wor ked upto Cctober 1994. According to the appellant his
services were ternmi nated w thout any charge sheet or hol ding
any enquiry though he had worked for nmore than 240 days. In
that context it was contended that provisions of Section 25-F
of the Act were not conplied with. He had prayed for re-
instatement with full back wages alongwith all consequentia
benefits. The clai mant who was exam ned as WV 1 had
stated that he had joined the respondent-Board as DPL on
1.8.1993 and was getting Rs.1120/- p.m and had worked til
Cct ober 1994 continuously when his services were terni nated.
Gri evance was made that the workers junior to himhad been
regul ari zed and a departure was made in his case.

The respondent-Board took the stand that the services of
the clainmant were required as DPL as and when required and
he had really not conpleted 240 days. A stand was taken that
the claimwas highly belated. It is to be noted that in the cross
exam nati on appellant had adnmitted that he had no proof of
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havi ng worked from August 1993 to October 1994. The claim
petition was filed in the year 2000. The notice dated 6.6.2000
was the first one and on failure of conciliation, reference was
made on 8.2.2001. The appellant shoul d have expl ai ned

i naction on his part. Labour Court took the view that the claim
was highly belated. If the appellant felt that the order of
termnation was illegal wthout foll owing due procedure, he
shoul d have cone up with denmand notice within a reasonabl e
time. It was held that though no limtation is prescribed, but it
woul d be unequitable to re-open the closed chapter after a

long tinme. The appellant was therefore held not to be entitled
to any relief.

Wit petition filed by the appellant was dism ssed on the
ground that the demand notice had been raised after six years.

5. Learned counsel for the appellant has submtted that
there being no period of limtation prescribed and at the npst
the relief could have been noulded instead of rejecting the
claim

6. Learned counsel for the respondent supported the order
of the Hi gh Court.

7. In the appeal the main issue which arises for
determ nation is as foll ows:

"Whet her the reference of the
Petitioner/workman could be rejected on the
sol e ground of delay when CGovernnent itself
made reference for adjudication of the issue/
di spute.”

8. In the case of Managenent of Express Newspapers
(Private) Ltd. v. The Wirkers and Os. reported in (AIR 1963
SC 569) it has been held that the jurisdiction of the Tribuna
in dealing with industrial disputes is |limted to the points
mentioned in Section 10(4).

9. In the case of National Engineering Industries Ltd: v.
State of Rajasthan and Ors. (2000) 1 SCC 371) it has been

hel d vide para 24 that the H gh Court has jurisdiction to
entertain a wit petition when there is an allegation that there
is no industrial dispute which could be the subject-natter of
reference for adjudication to the Industrial Tribunal under
Section 10. This is because existence of the industrial dispute
is ajurisdictional fact. Absence of such jurisdictional fact
results in the invalidation of the reference. For exanple, even
under the I ncome Tax Act, 1961 as it stood earlier, the Incone
Tax O ficer must have reason to believe escapenent “of incone.
This "reason to believe" is a jurisdictional fact, therefore, wit
petitions were maintainable in cases where the H gh found
absence of basic facts for reopening the assessment. The

i ndustrial Tribunal under Section 10 gets its jurisdiction to
deci de an industrial dispute only upon a reference by the
appropriate government. The Industrial Tribunal cannot

i nvalidate the reference on the ground of delay. If the enployer
says that the workman has nmade a stale claimthen the

enpl oyer nust chall enge the reference by way of Wit petition
and say that since the claimis belated, there was no industria
di spute. The Industrial Tribunal cannot strike down the
reference on this ground. In the present case, the Industria

Tri bunal has held that the enpl oyer has violated Section 25F

If so, the order of termination is bad in law. It has to be struck
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down. In the present case, it has been struck down. However,
the Tribunal had refused to grant any relief on the ground of
del ay. The Tribunal has no authority to invalidate the
reference, particularly when it has found that the order of
term nation violates Section 25F of the Industrial D sputes
Act, 1947.

10. In Sapan Kunar Pandit v. U P. State Electricity Board
and Ors. (2001) 6 SCC 222), it has been held, vide para 15, as
fol | ows:

"There are cases in which | apse of time had
caused fading or even eclipse of the dispute. If
nobody had kept the dispute alive during the
long interval, it is reasonably possible to
conclude in a particular case that the dispute
ceased to exist after some time. But when the
di sput e remai ned al i ve t hough not gal vani zed

by the workmen or the Uni on on account of

ot her justified reasons, it does not cause the
di spute to wane into total ‘eclipse. I'n this case,
when the Governnment have chosen to refer the

di spute for adjudication under Section 4-K of
the U P. Act the H gh Court should not have
guashed the reference nerely on the ground of
delay. O course, the long delay for making the
adj udi cation coul d be considered by the

adj udi cating authorities while noulding its
reliefs. That is a different matter altogether
The Hi gh Court has obviously gone wong in
axi ng down the order of reference nade by the
CGovernment for adjudication. Let the

adj udi catory process reach its |l ega

cul mi nation."

11. So far as delay in seeking the reference is concerned,
formula of universal application can be laid down. I't would
depend on facts of each individual case.

12. However, certain observations made by this Court need
to be noted. In Nedungadi Bank Ltd. v. K P. Madhavankutty

and Ors. (2000 (2) SCC 455) it was noted at paragraph 6 as
fol | ows:

"6. Law does not prescribe any time-limt for
the appropriate CGovernment to exercise its
powers under Section 10 of the Act. It is not
that this power can be exercised at any point
of time and to revive matters which had since
been settled. Power is to be exercised
reasonably and in a rational manner. There
appears to us to be no rational basis on which
the Central CGovernnment has exercised powers

in this case after a | apse of about seven years
of the order dismissing the respondent from
service. At the tine reference was made no

i ndustrial dispute existed or could be even said
to have been apprehended. A dispute which is
stale could not be the subject-matter of

ref erence under Section 10 of the Act. As to
when a dispute can be said to be stale would
depend on the facts and circunstances of each
case. \Wen the matter has becone final, it
appears to us to be rather incongruous that

the reference be made under Section 10 of the

no
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Act in the circunstances |like the present one.
In fact it could be said that there was no

di spute pending at the tinme when the reference
in question was made. The only ground

advanced by the respondent was that two

ot her enpl oyees who were di sm ssed from
service were reinstated. Under what

ci rcunst ances they were di sm ssed and
subsequently reinstated i s nowhere

nmenti oned. Denand rai sed by the respondent

for raising an industrial dispute was ex-facie
bad and i nconpetent."”

13. In SSM N lajkar and Os. v. TelecomDistrict Manager
Kar nat aka (2003 (4) SCC27) the position was reiterated as
follows: (at para 17)

"17. It was subm tted on behal f of the
respondent that on account of delay in raising
the dispute by the appellants the H gh Court
was justified-in denying relief to the
appel l ants. W cannot agree. It is true, as held
in Ms. Shalimr Wrks Ltd. v. Their Worknen
(supra) (AR 1959 SC 1217), that nerely

because the Industrial D sputes Act does not
provide for a limtation for raising the dispute
it does not nean that the dispute canbe

rai sed at any tinme and without regardto the
del ay and reasons therefor. There is no
limtation prescribed for reference of disputes
to an industrial tribunal, even so it is only
reasonabl e that the disputes should be

referred as soon as possible after they have
arisen and after conciliation proceedi ngs have
failed particularly so when disputes relate to
di scharge of worknmen whol esal e. A delay of 4
years in raising the dispute after even

reenmpl oynent of the nost of the old worknen

was held to be fatal in Ms. Shalimar Wrks
Limted v. Their Worknmen (supra) (AI'R 1959

SC 1217), In Nedungadi Bank Ltd. v. K P.
Madhavankutty and others (supra) Al R 2000

SC 839, a delay of 7 years was held to be fata
and disentitled to worknen to any relief. In
Rat an Chandra Sanmmanta and ot hers v.

Uni on of India and others (supra) (1993 AR
SCW 2214, it was held that a casual | abourer
retrenched by the enpl oyer deprives hinmself of
renedy available in law by delay itself, |apse of
time results in losing the renedy and the right
as well. The delay would certainly be fatal if it
has resulted in material evidence relevant to
adj udi cati on being | ost and rendered not
avai |l abl e. However, we do not think that the
delay in the case at hand has been so cul pabl e
as to disentitle the appellants for any relief.
Al t hough the H gh Court has opined that there
was a delay of 7 to 9 years in raising the

di spute before the Tribunal but we find the

H gh Court factually not correct. The

enpl oyment of the appellants was tern nated
sonetine in 1985-86 or 1986-87. Pursuant to

the judgnent in Daily Rated Casual Enpl oyees
Under P&T Departnent v. Union of India

(supra) (AR 1987 SC 2342), the departnent
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was formul ating a scheme to acconmodat e

casual | abourers and the appellants were
justified in awaiting the outcone thereof. On
16-1- 1990 they were refused to be

accommodated in the scheme. On 28-12-1990

they initiated the proceedi ngs under the

I ndustrial Disputes Act followed by conciliation
proceedi ngs and then the dispute was referred
to the Industrial Tribunal cum Labour Court.
We do not think that the appellants deserve to
be non suited on the ground of delay."

14. The above position was highlighted recently in Enployers
inrelation to the Managenent of Sudandih Colliery of Ms

Bharat Coking Coal Ltd. v. Their Wrkmnmen represented by
Rashtriya Colliery Mazdoor Sangh (2006 (1) Suprene 282) and

Chi ef Engineer, Ranjit Sagar Dam & Anr. v. Sham Lal (2006(9)

SCC 124).

15. I'n the aforesai d background, we woul d have normal ly set
asi de the award of the Labour Court and the Hi gh Court. But
because of |ong passage of time, it would be inappropriate,
particul arly when appel | ant-has not even offered any

senbl ance of explanation for the del ay.

16. Accordingly we direct that the respondent-Board shal
pay a sum of Rs.60,000/- within a period of six weeks in ful
and final settlenment of appellant’s entitlenents.

17. The appeal is allowed tothe aforesaid extent. There will
be no order as to costs.




