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ACT:

UP. Inposition of Ceiling on Land Holdings Act,
1960/ U. P. Act No. 20 of 1976:

Ss. 3(7), 5(3), 10(2), 38-A, 38-B-Agricultural |I|ands-
Ceiling-Determnation of-Land held by wfe as separate
tenure-hol der, living separately wthout obtaining a decree
for judicial separation-Wether can be included in the |and
of husband while determ ning ceiling area:  Fam.ly-Wether
includes wife living separately wi thout obtaining judicia
separ ati on.

| ssuance of fresh notice under s.10(2) after
enforcenent of U P. Act No. 20 of 1976-Validity of-Wether
decision in earlier proceedings operates as res judicate.

Words and Phrases:

"Fam ly’, "judicial separation’, 'judicially separated
wi fe' - Meani ng of .

HEADNOTE:

A notice under s.10(2) of the UP. Inposition of
Ceiling on Land Hol di ngs Act, 1960, as anended by the U. P.
Act No. 20 of 1976, was issued to the appellant; and his
obj ections thereto were dismissed by the Prescri bed
Aut hority. Thereupon two appeals were filed before the
appel | ate authority-one by the appellant and another by. his
wife claimng herself to be the judicially separated  wife.
It was stated that she was living separately and the
appel | ant gave her certain |lands for mai ntenance in- respect
of which she obtained a decree of injunction restraining the
appel | ant - husband frominterfering with her possession; and
her ownership wth respect thereto was recognised in
consolidation proceeding as well as in the earlier ceiling
pr oceedi ngs.

Both the appeals were dismssed by the appellate
authority and the wit petitions thereupon filed by the
appel l ants were al so di smssed by the H gh Court.
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In appeal to this Court it was contended by the
appel lants that (1) the lands of the wife, who was |I|iving
separately, <could not be clubbed with the Ilands of the
husband even though a judicial separation may not have taken
pl ace; and (2) the notice issued under s.10(2) was illega
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and wi thout jurisdiction inasmuch as ceiling area in respect
of the appellants had been determ ned before conming into
force of Anendrment Act No. 20 of 1976 and the order passed
in the earlier ceiling proceedings would operate as res
j udi cat a.

Di sm ssing the appeals, this Court,

HELD : 1. In view of the provision of s.5(3) of the
U P. Inposition of Ceiling on Land Hol di ngs Act, 1960, while
determining ceiling area of the |land belonging to a person
the land even if owned or possessed by his wife in her own
right as a separate tenure-holder is not allowed to be
excluded and would have to be included in the land of the

husband treating the wife as a nenber of his famly. The
only exception has been nmade in the case of a judicially
separated wife. The term ’'judicially separated wife

occurring in s.3(7) of the Ceiling Act, 1960 cannot be given
a nmeaning to include a wife nmerely living separately from
her husband but having not obtained a decree for judicia
separation, which was necessary under the provisions of the
H ndu WMarriage Act, 1955. -After obtaining such a decree
alone it could be recognised as- judicial separation
[.pp. 270E-G 2718]

2.1 The provisions of s.38-A of the U P. Inposition of
Ceiling on Land Hol'di ngs Act, 1960 and s.30(3) of U P. Act
No.20 of 1976 authorise the Prescribed Authority to issue
fresh notice wunder s.10(2), within a period of two vyears
from the date of  any order passed in wearlier ceiling
proceedings requiring the tenure holder to furnish such
particulars by an affidavit in respect of the land held by
him and nenbers of his famly as nmay be prescribed and
consi dered necessary for enforcenent of the provisions of
the Ceiling Act. Section 38-B of Ceiling Act, 1960 ' clearly
provides that any finding or decision given before the
conmencement of these provisions will not operate as a bar
for the retrial of such proceeding or issue in accordance
with the provisions of the Act as amended fromtinme to tinme.
[ pp. 268F-G 269B]

2.2 The High Court was right in holding that if an
earlier judgment is said to operate as res-judicata in the
subsequent proceedings, then all.  the necessary facts
i ncl udi ng pl eadings of the earlier litigation, nust be
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placed in the subsequent proceeding; and that the earlier
noti ce under Section 10(2) issued to the tenure-holder along
with the statenment prepared in Form No.3 were neither placed
before the Ceiling authorities in subsequent proceedi ngs nor
such material was produced even before the High~ Court in
order to enable it to decide whether the second notice could
be said to be illegal. [pp. 268-GH, p.269A

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal Nos. 2838-
39 of 1980.

From t he Judgnent dated 11.5.1979 of the Allahabad Hi gh
Court in Wit Petition Nos. 2764 & 2856 of 1977.

B.R L. lyengar, B. Barua and R D. Upadhyay for the
Appel | ant s.

Ani | Kumar Gupta and A K Srivastava for the
respondents.

The Judgrment of the Court was delivered by

KASLIWAL , J. These two appeal by grant of Specia
Leave are directed against the judgnment of the Allahabad
H gh Court dated 11.5.1979. A notice under Section 10(2) of
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the U P. Inposition of Ceiling on Land Hol dings Act, 1960
(hereinafter referred to as the "Ceiling Act, 1960') as
amended by Act No. 20 of 1976 was issued to the appellant
Darshan Prashad. The appellant filed objections, but the
same were dismssed by the prescribed authority by order
dated 28.5.1976. Thereafter two appeals were filed one by
Darshan Prashad and the other by Snt. Saraswati Devi
claimng to be the judicially separated wife of Darshan
Prashad. Both appeals were disnissed by the Cvil Judge No.
1, Gorakhpur Darshan Prashad then filed Wit Petition
No. 2764 of 1977 and Smt. Saraswati Devi Wit petition No.
2856 of 1977 chal l enging the order of the G vil Judge. The
Hi gh Court dism ssed both the Wit Petitions by order dated
11.5.1979. Being aggrieved by the findings of the prescribed
authority and the Hi gh Court, the appellants have now filed
the present appeals.

The first contention raised by Learned Counsel for the
appel l ants was that notice issued under Section 10(2) wa
illegal and without jurisdiction. It was contended that in
the wearlier ceiling proceedings 0.87 acres of Iland was
decl ared surplus under the provisions of the Ceiling Act,
1960 before coming into force of the Arendnent Act, No.20 of
1976 and the order passed in the earlier ceiling proceedi ngs
woul d operate as res

268
judicata. It was submtted that there was no change in the
law to justify issuing of fresh notice

W do not find any force in this contention. The

Amendnment Act No. 20 of 1976 inserted two Sections 38-A and

38-B in the Principal Act of 1960. Sections 38-A and 38-B

are reproduced as under -
"38-A. Power to call for particulars of land from
tenure-hol ders. (1) Were the prescribed authority
or the appellate court considers it necessary for
the enforcement of the provisions of this Act, it
may, at any stage of the proceedings under this
Act, require any tenure-holder to furnish such
particulars by affidavit in respect of ‘the |and
held by himand nenbers of his fanmly as my be
prescri bed.
(2) The particulars of land fil ed under sub-section
(1) may be taken into considerationin determning
the surplus land of such tenure-hol der
38-B Bar against res judicata - No finding  or
decision given before the comencenent of  this
section in any proceeding or on any i ssue
(including any order, decree or judgment) by any
court, tribunal or authority in respect of. any
mater governed by this Act, shall bar the retria
such proceeding or issue wunder this Act, in
accordance with the provisions of this  Act as
amended fromtine to tine."

The above provisions clearly show that the prescribed
authority was given power to required any tenure-holder to
furnish such particulars, by affidavit in respect of the
land held by himand nenbers of his famly as nmay be
prescribed which nmay be considered necessary for t he
enforcenent of the provisions of the Ceiling Act. It is
clearly provided under Section 38-B inserted by the Amendi ng
Act as nentioned above that any finding or decision given
bef ore the conmencenent of this Section will not operate as
a bar for the retrial of such proceeding or issue in
accordance with the provisions of the Act as anended from
time to time. The appellants had raised a sinilar objection
before the High Court, but the same was rejected on the
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ground that if an earlier judgnent is said to operate as res
judicata in the subsequent proceedings, then all t he
necessary facts i ncluding pleadings of t he earlier

litigation must be placed in the subsequent
269

pr oceedi ngs. The High Court further observed that in the
instant case, the earlier notice under Section 10(2) which
was issued to the tenure-holder along with the statenent
prepared in Form No. 3 were not placed before the Ceiling
authorities in subsequent proceedings. It was further held
that even in the Wit Petition no such material was placed
in order to enable the Court to decide whether the second
notice could be said to be illegal. Section 30(3) of the
U P. Act No. 20 of 1976 clearly provided that the prescribed
authority was authorised to issue fresh notice wthin a
period of two years fromthe date of any order passed in
earlier ceiling proceedings. W are in agreenent with the
view taken by the Hgh Court. Learned counsel for the
appellants was unable to show that in the facts and
circunstances of the case, the notice issued under Section
10(2) of the present proceedings was in any manner illega
or without jurisdiction

It was next contended on behalf of the Learned Counse
for the Appellants that Snt Saraswati Devi had left the
conpany of the appellant Darshan Prashad and had started
living with her parents even before the year 1955. The
appel | ant (Darshan Prashad) had gi venher agricultural |ands
for her maintenance and thereafter ~married wth another
worman. It was submitted that Sm. Saraswati Devi had filed
a suit on 22nd February, 1956 for permanent - injunction to
restrain the appellant Darshan Prashad frominterfering with
her possession over the lands given to her in lieu of
mai ntenance. |n that suit arbitrators were appointed by the
Court and an award was given in favour of Snt Saraswati Devi
on 5.12.1956. The said award was made a rule of the Court
and a decree was passed on 21.1.1957 in favour of @ Snt
Saraswati Devi restraining the appellant by a decree of
permanent injunction frominterfering with the possessi on of
Smt. Saraswati Devi over the lands situated in village
Kar mahava Khurd, Tappa Lehara, Pargana Haveli, Gorakhpur
It was subnmitted that even in the proceedi ngs taken under
the provisions of Ceiling Act, 1960. Snt. Saraswati Devi  was
recogni sed as owner of land by virtue of the decree  dated
21.1.1957, and also in consolidation proceedi ngs which took
place after the conming into force of the Ceiling Act,1960.
Learned Counsel for the appellants also contended that Snt
Saraswati Devi was also entitled to separate residence and
mai nt enance from her husband under the provisions of. the
H ndu Mirried Wnan's Right to Separate Residence and

Mai nt enance Act, 1946. It was thus contended that even
though a judicial separation of Snt. Saraswati Devi -may not
have taken place, Snt. Saraswati Devi for all intents and

purposes was judicially separated wife
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and the agricultural lands in her ownership and possession
| ong before the conming into force of the Ceiling Act, 1960,
connot be clubbed in the |and of the appellant husband for
deternmining the ceiling area.

W do not find any force in the above contention in
view of the clear provisions of the ceiling Act, 1960.
Section 3(7) defines '"famly’ as under:-

"“*famly' in relation to a tenure-holder, neans
hi nsel f or herself and his wife or her husband, as
the case may be (other than a judicially separated
wi fe or husband), minor sons and minor daughters
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(other than nmarried daughters)”

It is clear fromthe above definition that the wife is
included in the fanmly of her husband other than a
judicially separated wife.

If is inportant to note that the Hindu Marriage Act,
1955 had cone into force on 18th May, 1955. Section 10 of
this Act provided for the judicial separation. Under
Section 10 of the H ndu Marriage Act either party to a
marriage was entitled to present a petition to the District
Court praying for a decree for judicial separation on any of
the grounds specified in sub-section (1) of Section 13 and
in the case of wife also on any of the grounds specified in
sub-section (2) thereof, ‘as grounds of which a petition for
di vorce mi ght have been presented. Thus, in order to get a
judicial separation, it was necessary to obtain a decree
under the above provision and then alone it could be
recogni sed as a judicial separation. The Ceiling Act, 1960
was enacted and brought into operation long after the Hi ndu
Marriage Act, and as such the legislature was fully aware of
the neaning of judicial separated wife or husband while
using this termin the definition of "famly’ under Section
3 (7) the Ceiling Act, 1960 It is further inportant to
note that sub-section (3) of Section 5 of the Ceiling Act,
1960, prescribes, while determning the ceiling area, the
l and of 'adult son/sons’ who were thenselves tenure-holders
bei ng excluded, but no such land is allowed to be excluded
in the case of the wife, even though she m ght be a separate
tenure-holder. Thus, it is abundantly clear froma perusa
of the above provisions that in the case of " deternining
ceiling area of the land belonging to a person, the |and
even if owned or possessed by his wife in her —own right
would have to be included in the land of the  husband
treating the wfe as a menber of his family. The only
exception has been nmade in the case of a judicially
separated wife. 1t was contended by the Learned Counsel for
the appellants that a w der meani ng-should be given to the
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term 'judicially separated’ wife to include a wife who may
be living separately from her husband and agricultural |and
owned or possessed in lieu of her right of rmaintenance
should be excluded fromthe ceiling limt of her husband.
It is difficult for us to accept this contention in view of
the clear provisions of the Ceiling Act, 1960 which apart
from being a beneficial act for the |andl ess has used the
term’judicially separated’ wife after the coning into force
of the H ndu Marriage Act, 1955. This cannot be -given a
nmeaning to include a wife nerely living separately from the
husband, but having not obtained a decree for judicia
separation wunder the provisions of the H ndu Marriage / Act,
1955.

In view of these circunstances, we find no ‘force in
these appeal s and the sane are dism ssed with no order as to
costs.

R P. Appeal s di sm ssed.

272




