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Thi s appeal has had a chequered career. Still it nmay not

be necessary for us to trace theentire history of this litigation

Suffice it to say that the appellant herein filed the present
original suit for partition of the suit schedul e properties as a
pauper in O P. No.91/78 on the file of the Principal Subordinate
Judge, Narasaraopet. Her application to sue in form pauperis
havi ng been di smi ssed, she paid the court fee and the suit came
to be re-registered as O S. No.221/79

The claimof the appellant in the suit was that the suit

schedul e property bel onged to her grandfather by nane

V. Subbai ah. He and his wife Ramamma had only 3 daughters.

He bequeathed the suit property by a registered WIll dated
19.3.1929 followed by a codicil dated 9.4.1929. According to

the appellant, in the said WII he nmade provisions for

mai nt enance of said Ramanmma and after so providing he

di vided the property in favour of the 3 daughters which

i ncl uded the appellants nother. Further the appellant states as
per this WIIl, the said Ramanma was to nmanage the property
allotted to her daughters during her life-tine and after her life-
time the properties identified as individual shares of the 3
daughters were to be inherited by the said daughters. It is stated
that when the appellant was an infant, she | ost her nother
sonetine in the year 1944 and thereafter her grandnother

Ramama brought her up till she was married. It is the further
case of the appellant that though Ramanma had only a right to
manage the suit property during her life-tine, she in collusion
with the other two daughters of hers entered into a Settl enent
dated 14.3.1952 and followed by a Partition Deed dated

24.9. 1955 whereby she, in accordance with the terns of the

WIIl, transferred the property in favour of the 2 daughters,
keepi ng the share belonging to the appellants nother with

herself with an intention of transferring the sane in favour of
the appellant later. But, as things would have it, at the
instigation of the third daughter of Ranamma, the grandnot her
transferred appellants nothers share by way of a gift deed

dated 11.1.1966 thereby depriving the appellant of all her rights
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in her nothers share of the property. It is also stated that
Ramanma di ed on 9.10. 1977.

The contesting defendants opposed the suit on the ground

that by the WIIl and the Codicil referred to herei nabove, V.
Subbai ah had put his wife Ramamma in possession of his entire
property in lieu of her mmintenance and the said Ramanma was

all along in enjoynment of all the properties so gifted to her
Though it is true that by the said WII the testator had conferred
only alife interest in the said property on Ramanma, in view of
certain prevailing circunmstances, the said Ramamma decided to
execute settlement and partition deeds (reference to which has

al ready been nmmde), and by virtue of the said deeds, she
partitioned certain properties between her two surviving
daughters in equal shares and she had kept one-third share for
herself. It is further contended that by virtue of the provisions
of Section 14(1) of the H ndu Succession Act, 1955 (for short

the Act), the right of Ramamma over the share retained by her
becanme her absol ute property and being the absol ute owner of

the said share she was entitled to deal with it in any nanner she
liked and-it is in this view of the matter that Ramanma deci ded
to gift the property retained by her to the third daughter, her
husband and two sons. 1t was further contended that the

appel | ant having | ost her mother during the life-tine of

Ramamma, was not entitled to a share in the property of

Subbai ah as al so the jappellant had no right to maintenance from
the estate of V. Subbaiah since it was the obligation of her
father to maintain her

The said suit cane to be tried by the Principa

Subor di nat e Judge, Narasaraopet, al ong w th another connected
suit being O S. No.233/81 and by a judgnent dated 31.12.1984

the said suit of the appellant canme to be disnissed holding that
by the WIl the testator had bequeathed the suit properties in
lieu of maintenance to Ramamma with a life-interest in the

same and whi ch right of maintenance got enlarged into an

absol ute estate under Section 14(1) of the Act. In view of the
sanme, in the year 1956 she havi ng becone the absol ute owner,

she was entitled to gift the suit properties, therefore, the
appel  ant coul d not claimany right over the said property. An
appeal against the said judgnment and decree of the trial court
having failed before a | earned Single Judge of the Hi gh Court

of Judicature at Andhra Pradesh in A S. No.711/85, the

appel | ant preferred LPA No.57/86 before a Division Bench of

the said H gh Court which agreed with the judgnments of the
courts bel ow and di snmi ssed the appeal. Wiile so dism ssing the
appeal , however, the Hi gh Court granted a certificate of fitness
to appeal to this Court solely on the ground that another
connected matter filed by the very sanme appel |l ant. was pendi ng

in acivil appeal before this Court, hence, this appeal cane to be
entertained by this Court. It is relevant to nmention here that the
connected C. A No.2055/1981 cane to be dism ssed as

wi t hdrawn as having been settled out of court, reserving liberty
to the appellant to pursue this appeal wi thout being affected by
the dismssal of the said civil appeal

We have heard the | earned counsel for the parties as al so

have perused the witten subnmission filed by them On behal f of
the appellant, it is strenuously contended by M. K R Nagaraj a,
| earned counsel, that by the WII of Subbaiah, his wife

Ramama was separately provided with sufficient neans for

her mai ntenance and in regard to other properties in the said
WIl, the testator had intended that the same shoul d be divided
equal |y between the three daughters of his, with a rider that
during the life-time of Ramanma she shoul d adm ni ster that
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estate for and on behal f of the three daughters. Therefore, he
contended that the property including the suit properties allotted
to the daughters in the WII was not property contenpl at ed
under Section 14(1) of the Act but was property left with the
appel l ant to administer the sane during her life-tine. He
contended that the judgnents relied by the courts bel ow are not
applicable to the facts of this case, hence, the suit of the
appel | ant ought to have been decreed since she was entitled to
inherit the share allotted to her nother. Elaborating the said
stand, he contended that by the settl enent deed Ramamma had
retai ned one-third of the property which was originally
earmarked in the WIl to be allotted to the appellants nother
therefore, Ramamma coul d not have gifted the said property to
anybody el se since the appellant was legitinmately entitled to
that share after the death of Ranamma as per the ternms of the
WI1l. He also contended that in view of the findings given in
certain earlier proceedings to the effect that the property
allotted by Subbai ah under the WIl was not property allotted to
Ramamma in |ieu of mmintenance and this finding having

attained finality, same woul d operate as res judicata in the
present proceedi ngs. Therefore, the courts bel ow could not have
given a finding contrary to the one given in the earlier suits.

Per contra, M. G Prabhakar, |earned counse

representing the contesting respondents, argued that it is clear
fromthe recitals in the WIIl that the property in question was
given to Ramanma for her maintenance and though an

arrangenent was made to allot particular shares in the said
property in favour of particul ar daughters the same was

intended to be after the Iife-tine of Ramamma and during the
life-tinme of Ramamma she was to enjoy the properties in |lieu of
her mai ntenance. He contended that the testator did not intend
to appoint Ramama either as a trustee of her daughters shares

or as an admini strator of the estate of the daughters. |In support
of this contention, he pointed out that all the daughters of
testator were living jointly at thetime when the WII was
executed and the first daughter was narried though other two
daughters were only nmnors and if, as a matter of fact,

Ramama was only a care-taker of the property then the

testator woul d have certainly given one-third share earnmarked

for the first daughter who was major and a married, wthout

all owi ng Ramamma to enjoy the said share during her life-tine.

He further contended that it is evidenced fromthe record that
Ramama i n accordance with the terns of the WII enjoyed the
entire property as having given to her for nmaintenance and from
the conduct of the parties at all relevant tinme it is indicated that
Ramamma was entitled to possess the said propertyas given to

her for maintenance. He pointedly referred to the various
recitals in the WIIl of the Codicil to support his contention that
Ramama was al lotted the suit property for enjoynment during

her life-time. He al so contended that after comi ng.into force of
the Act she becane the full owner of whatever property left

with her, hence, she was free to deal with such property held by
her in any manner she desired which she did by gifting the

sanme in favour of her third daughter, her husband and children
He opposed the argunent of M. Nagaraja in regard to the
application of the principle of res judicata by pointing out that
no i ssues have been franed in regard to this contention of M.
Nagaraj a by the courts bel ow nor was any required material |ike
the judgnent and pl eadi ngs on which the principle of res

j udi cata was based, ever produced, therefore, the said
contention of res judicata is not available to the appellant.

W have heard the parties in extenso and, in our opinion
the entire issue involved in this case depends upon the nature of
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bequeath made by the testator, to be gathered fromthe recitals

of the WIIl dated 19.3.1929 as also the Codicil referred to

her ei nabove. A perusal of the WII shows that the testator had
desired that after his death, Ramanma shoul d take possession

of all his novable and i movabl e properties and she shoul d be

the guardi an of her mnor daughters till they attain majority. It
is relevant to note at this stage that the testator has not desired
that the share in his property should be conveyed or transferred

to his daughters on their attaining majority. On the contrary, the
recital proceeds to say that Ramamma shall enjoy all the

novabl es and i rmovabl e properties till her death without
maki ng alienations, and after her death his el dest daughter shal
take two shares in Item No.1 of the schedule to the WII; her

husband woul d take one share therein and second itemin the
schedul e shoul d be taken by the second daughter (appellants

not her) and, simlarly, the third daughter was al so provided for.
The W1 also provided for the fam |y expenses to be incurred in
the marriages of the daughters and the ampunts to be paid to
themat the time of their marriage. The recitals in the said WI|I
al so show at nore than one place that the testator had desired
that Ramamma shoul d enj oy the property during her life-tine

and it is only after her death that he had desired that the
property be divided and handed over to the three daughters in
the manner stated therein. Thus, it is clear fromthe recitals that
though the testator has not used the words .in |lieu of

mai nt enance, he has certainly intended that the properties
settled under the WIIl were left for the enjoynment of Ranamm
during her life-tinme towards her nmintenance. The fact that
Ramama was made a guardi an of the mnors would not in any

manner deviate fromthe fact that the property under the WI|I

was given to Ramanma for her enjoynent in lieu of her

mai nt enance. The wording My wi fe, Ranmamma shall enjoy al

ny noveabl e and i moveabl e properties till -her death clearly
shows that no arrangerment was nade by the testator for vesting

of the properties in his daughters. It is only after the death of
said Ramama that he had desired that the property shoul d be

di vi ded equal |y anongst his three daughters but then, as things
woul d have it, before the property could be said to have vested
in the nother of the appellant, two circunstances intervened.
Firstly, in the year 1944 itself, the appellants nmother died, and
secondly by virtue of enactment of Section 14(1) of the Act in
the year 1956, the estate of Ramammma got enlarged naking her

as the absolute owner of the property. The fact that Ramamm
settled the properties alnost in simlar terns as those stated in
the WIl by the Settlement Deed of 1952 also, will notin any
manner affect the operation of Section 14(1) of the Act and that
part of the share retai ned by Ramanma whi ch havi ng conti nued

to be in her possession as the property given to her in |lieu of
mai nt enance enl arged into her absolute estate on the com ng

into force of the 1956 Act.

M. Nagaraja next contended that fromthe conduct of

Ramamma it is clear that she herself understood the intention of
her husband to be that he wanted his properties to be divided
anmongst his 3 daughters and she was only to nmanage the said
property for and on behalf of the said daughters till her life
time. In support of this contention, he relied on certain

ci rcunst ances which, according to him show the intention of

the testator as well as how Ramanma hersel f understood the

WIIl. Firstly, he submtted that the WII in question had

demar cat ed specific shares to be allotted to the three daughters
after the death of Ramanma. It is pursuant to this desire of the
testator that Ranamma entered into a settlenment in the year

1952 and thereafter a Partition Deed in the year 1955 according
to which Ramamma allotted the very sane properties to two of
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her daughters as was earmarked for themin the WII while

retai ning the share earmarked for appellants nother with

herself. He also relied upon an avernent made by Ramanma in

her witten statement filed in an earlier proceeding marked in

the present suit as Ex. A-6 wherein she had stated : This

defendant retained with her at the request of the plaintiff all the
itens as per the WIIl and the partitioned joint properties as per
the deed dated 24.9.1955 to which the plaintiff is entitled to
1/3rd share after the death of this defendant as per the above
document. Fromthe above circunstances, it is contended that

even Ramamma understood the WIIl to nean that she was only

to manage the property for and on behalf of her daughters.
Therefore, since the appellants nothers share was specifically
earmar ked by the testator, on the death of Ramamma the sane

woul d have reverted to the appellants nmother if she were to be
alive and since she is not alive, the appellant being the sole heir
she is entitled tothe said share.

We are unable to accept this argunent of M. Nagaraj a.

If the intention of the testator was to divide the property
anongst his three daughters then nothing prevented himfrom
doing so at the time the WII| ‘beconme operative. He need not

have postponed that date till after the death of Ramammua. It is
to be noted that the first daughter of the testator was nmmjor at
the time the WIIl was executed and was married. If really the
testator intended to give shares to the beneficiaries, he would
have done so without creating a life-interest for Ranamm to
enjoy the entire property. The very fact that the WII
specifically stated that Ramamua-is entitled to enjoy the entire
property during her life-time, in itself, is sufficient to hold that
the property in question was given to Ramanma in lieu of

mai nt enance during her life-tinme. It isonly after the death of
Ramama that right, if any, would devol ve on the daughters

under the WII.

The next circunstance relied upon by M. Nagaraja al so

does not support his case i.e. the manner in which Ramamma

dealt with the property during her life-tinme. It is to be noted that
till the year 1956, Ramanmma had no absol ute right over the
property in question because the same was given to her in lieu

of maintenance during her life-time only. In that situation, if
Ramamma had entered into a settlenent and a partition with

two of her daughters this act would not |ead to the conclusion
that Ramamma was acting in accordance with the intention of

the testator. It is possible knowing that she had no absol ute
right over the property and to buy peace in the famly, she

m ght have decided to divide the property and give the shares to
two of her daughters and retain with her one share with an

i ntention of subsequently transferring the same to the appell ant.
But then on coming into force of the 1956 Act, having realised
that she had becone the absol ute owner of the property at |east

to the extent of the share retained by her, she decided to act in a
manner she wanted and in this process she gifted the property to
her third daughter, her husband and their children. By the time
inlaw, there was no prohibition on her to gift the said property,
therefore, even this circunstance does not help the stand taken
by M. Nagaraja on behalf of the appellant.

The third circunmstance relied upon by M. Nagaraja was

an adm ssi on supposed to have been nmade by Ramammma in

witten statement Ex. A-6 filed in an earlier suit to which we
have nmade reference hereinabove. It is true that if we read this
part of the witten statement in isolation, it gives an inpression
that Ramanmma had retained one share in the Settlenent and
Partition Deed with herself as a share bel onging to her deceased
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daughter but then on comng into force of the 1956 Act, as

st ated above, she having becone an absol ute owner of this

share, had decided to exert her absolute right against the claim
of the appellant which is evident fromthe latter part of her
statenment in EX. A-6 which reads thus : It is true late

Subbai ah, husband of this defendant executed his will on
19.3.1929. Even under this WIIl the | ate Subbai ah created a

wi dows estate in favour of this defendant. After his death this
def endant took possession of the willed properties and she
acquired rights under 1956 Act. A reading of this part of the
witten statenent clearly shows that Ramama was aware of

her legal right over the property in question and was al so
contendi ng that the property in question was bequeathed to her
by her |ate husband by creating a wi dows estate in her favour
Fromthis it is clear that none of the above circunstances relied
upon on behal f of the appellant supports her case.

M. Nagaraja has also relied on Section 19 of the

Transfer of Property Act and Section 119 of the Indian
Succession Act. According tohim under Section 19 of the T.P
Act, the interest in the suit property created in favour of the
appel l ants nmother is a vested- interest and nerely because the

time of handi ng over of possession is postponed till the death of
the widow or the right to manage and enjoy the fruits of the
property are conferredon the widow till her death, the right

which is a vested interest in the property in favour of the

not her of the appellant, does not cease to be a vested interest.
This woul d have been'so if, as a matter of fact, under the WIIl, a
right had vested in the appellants nother. While discussing the
ot her contentions advanced on behal f of the appellant, we have
cone to the conclusion that under the WI Il no right had vested

in any of the daughters and the property in question was given

to Ramammma in |ieu of her maintenance during her life-tine

and it is only after the death of Ramanma that the surviving
right, if any, would have vested in the daughters. But befroe the
death of Ramamma in view of the intervening factor, nanely,

enact ment of Section 14 of the 1956 Act, deprived the

daughters of their legal right to claima share in'the property
because by virtue of the said enactnent, Ramanmmas right got
enlarged into an absol ute estate and she becane an absol ute

owner of the property, therefore, reliance on Section 19 of the
T.P. Act is msplaced

Simlarly, Section 119 of the Succession Act provides

where in a bequest a |legatee is not entitled to imediate
possessi on of the thing bequeathed, a right to receive it at the
proper time shall unless a contrary intention appears by WII,
beconme vested in the | egatee on the testators death. By this,

M. Nagaraja wanted us to cone to the conclusion that on the
death of the testator the right in the property bequeathed vested
in the three daughters. W are unable to accept this argunent

for the very sanme reason based on which we have turned down

his contenti on based on Section 19 of the T.P. Act.

We wi |l now consider one other argunment of M.
Nagaraja i.e. based on Section 11 of the H ndu Mnority &
Guar di anshi p Act, 1956 which puts an enbargo on the de facto
guardi an dealing with a minors property. Here again we mnust
point out that first of all the property in question cannot be
consi dered as a property belonging to the mnor because by the
time appellants nother died, the property had not vested in the
appel | ants nother. Since she pre-deceased Ramanma and by
the 1956 Act, Ramama became the absol ute owner, the
guesti on of appellants nother getting any vested right which
woul d become a minors property does not arise. That apart, we
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have serious doubts whet her Ramanma could be treated as a de
facto guardian of the appellant because when the appellants

not her died, her natural father was alive and there was no
material on record to show that he had abdicated his |ega
responsibility as a natural guardian of the mnor. Therefore, the
above contention of M. Nagaraja nust also fail

The | ast argurment which was originally sought to be

raised in this appeal, nanely, the applicability of the principle
of res judicata was not rightly pressed into service by M.
Nagaraj a for want of necessary material on record in support of
that contention, hence, the same is liable to be rejected.

For the reasons stated above, we are in agreenment with the
conclusion arrived at by the courts below and we find no reason to
differ fromthe sanme. Therefore, this appeal has to fail
Accordingly, the sanme is dismssed. No costs.

2.
(N. Sant osh Hegde)

o
Oct ober 9, 2001. (S.N. Vari ava)




