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ACT:

Mur der char ge- Convi'ction by H gh Court u/s. 302 Penal Code
on appeal by State /against acquittal under that section but
conviction u/s 326 |.P.C. by Session s- Non-production by
the Prosecution or non-summoning u/s. 311 Cr1.P.C., 1973 by
Court, of the doctor who perforned the operation is not
fatal when corroborated by dying declaration, autopsy report
and one of the eye- w tnesses-Evidence Act (Act 1), 1872,
ss. 32(1) and s. 45.

HEADNOTE

The appellant, though charged u/s. 302 of the Indian Pena
Code for intentionally causing the death of one K G Thomas
alias Thanpi, a well built male of 32 years on the night of
Decenber 16, 1972, by inflicting a stab 3X1 cm~ over his
left infrascapul ar area was, however, on a consideration of
the nmaterial adduced before him acquitted of “the said
charge and convicted u/s. 326 and sentenced to 7 years
rigorous inprisonnent by the Sessions Judge. Both the
appel lant and the State appeal ed against the said orders.
The High Court ,accepted the State’'s appeal, set aside the
conviction u/s. 326 and convicted himu/s 302 and sentenced
him to inprisonment for life. The H gh Court rested the
conviction on the dying declaration (Ex. p. 9) which
received anple corroboration fromthe testinony of; one of
the three eye-w tnesses, Pappan (P.W 5).

Di smissing the appeal to this court u/s. 2(a) of the Suprene
Court (Enlargenment of Crimnal Appellate Jurisdiction) (Act
28 of 1970), 1970, the court,

HELD : (1) Non-production by the prosecution of the doctor
who performed the operation on the deceased is of no avail
It is no doubt unfortunate that the prosecution has not
attenpted to exami ne the doctor who performed the operation
but this lapse is not sufficient to downgrade the enormty
of the offence conmtted by the accused. [583 C-D, H

Expl anation (2) to s. 299 of the Indian Penal Code which
provi des that where death is caused by an injury, the person
who causes it would be deened to have caused the death
although by resorting to proper renedies and skilfu
treatnent, the death m ght have been prevented. [583 H, 584
Al
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(3)(a) In the instant case, taking into consideration the
deadl y character of theweapon used, the dastardly assault
nmade by the accused and the vital organsof the body on
which the injury was caused as also the cat egori ca
statement of Dr. Jayapalan, P.W 4, who conducted the
aut opsy of the dead body of the deceased that the injury No.
1 was sufficient in the ordinary course to cause death of
the deceased, it is clear that the appellant deliberately
caused the fatal wound on the person of the deceased. The
conviction u/s 302 of the |Indian Penal Code nust be
mai nt ai ned. [ 584 B-(]

(b)It is true that the appellant inflicted only one stab
wound on the deceased but the facts established in the case,
nanely, that the appellant did not act wunder any sudden
i mpul se but pursued the deceased after arming hinself with a
dagger which 1is a dangerous weapon in execution of a
premeditated plan-motivated by ill feelings nurtured for a
nunber ~of days and inflicted a severe stab injury on the
vital 'region-of the body of the deceased which perforated
not only ‘his left lung but also penetrated into and i npaired
the left _centrical of his heart <clearly show that the
appel lant had the intention of causing the death of the
deceased and pursuant ‘thereto acted in a manner which brings
the of fence within the mschief of s. 302 of the Penal Code.
The offence committed by the accused squarely falls wthin
the purview of clause "thirdly" of s. 300 of the Indian
Penal Code according to which cul pable hom cide is rmurder if
t he act

13-930SsCl /77

578

by which the death is caused is done with the intention of
causing bodily injury to any person and the ~bodily. injury
intended to be caused is sufficient in the ordinary ' course
of nature to cause death of the deceased. [583 B-F]

Gudar Dusadh v. State of Bihar, A1.R 1972 S.C 952
fol | oned.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal

No. 342 of 1974.

Appeal under Section 2(a) of the Suprenme Court Enl argenent
of Crimnal Appellate Jurisdiction Act, 1970 from the
Judgnment and Order dated 2-7-74 of the Kerala High Court in
Crimnal Appeal No. 338 of 1973 and 87/ 74.

T. C. Raghavan and N. Sudhakaran for the Appellant.

K. R Nanbi ar for the Respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-Narayanan Satheesan alias Baboo, the
appel lant herein, was tried by the Additional ~ Sessions
Judge, Mavelikara, under section 302 of the Indian  Pena

Code for intentionally causing the death of one K G ' Thomas
alias Thanpi, a well built nale, aged about 32 years, who
was an inhabitant of Eruvallipra Muri in Thiruvala Village,
by inflicting an injury with a dagger (MO 1) on the back
of his chest at 7.30 P.M on Decenber 16, 1972 at a sandy
pl ace situate on the Western side of the village road which
goes to Veliyam Kadavu (Ghat Ferry) from Thirunmoola on the
eastern extremty of Purayidomknown as Kaval Purayi dom
belonging to Arya Community within the jurisdiction of
Thiruvalla Police Station. On a consideration of the
mat eri al adduced before him the | earned Judge acquitted the
appel l ant of the charge under section 302 of +the Indian
Penal Code but convicted hi munder section 326 of the Code
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and sentenced himto rigorous inprisonment for a term of
seven years wth the finding that he had, by neans of a
dangerous weapon like MO 1. caused grievous hurt on the
person of the deceased which had endangered his life.
Aggrieved by this judgment and order, both the State as well
as the appellant appealed to the H gh Court of Kerala at
Er nakul am The High Court set aside the conviction of the
appel l ant under section 326 of the Indian Penal Code and
instead convicted himunder section 302 of the Code and
sentenced himto inprisonment for life. Dissatisfied wth
this judgment, the appellant has come up in appeal to this
Court under section 2(a) of the Suprene Court (Enl argenent
of Crimnal Appellate Jurisdiction) Act, 1970 (Act 28 of
1970).

The case as put forth by the prosecution is that a couple
of weeks before the date of occurrence, there was an
altercati on between the appellant and the deceased over the
refusal” by the latter to relinquish possession of the
Purayi dom' before the expiry of the termof one year of the
| ease granted in his favour by the father of the accused on
a pattomof Rs. 550/- which entitled himto the usufruct of
the coconut trees standing on-the Puravidomthat during the
course of the aforesaid alternation the appellant threatened
to kill the deceased if he

579

di d not hand back possession of the property peaceably; that
irked at the refusal of the deceased to surrender possession
of the Purayi dom the appellant armed hinmself with a dagger
and followed the deceased on the evening of ' Decenber 16,
1972, Wiile the latter was passing al ong the above nenti oned
road and after thrusting the dagger in the back of the chest
of the deceased,took to his heels without even taking out
the weapon fromthe situs of the wound; that the deceased
pul led out the weapon fromhis back and threw it 'on the
ground hereafter blood gushed out of the wound and he fel
down; that on seeing this incident Gopala Kurup (P.W1), who
was going to have his bath at Veliyam Kadavu and Thomm
Mat hai (PW2) who was on his way to Thirunoola ‘which is
about five furlongs fromhis house to buy sonme provisions
rushed to the scene of occurrence; that Thonmi- Mathai (P. W
2) and Gopal a Kurup (P.W 1) renpved the deceased about 6 or
7 feet towards the East whereafter CGopala Kurup (P.W~ 1)
bandaged the wound of the deceased which was bleeding
profusely wth his thorough (bath towel); that while the
wound was bei ng bandaged by Gopal Kurup, Pappan~ (P.W 5),
the Ferryman enpl oyed by the Miunicipality at  Veliyath for
ferrying people across Manimala river, also hastened to the
scene of occurrence, saw the appellant running away. and
heard the deceased sayi ng "Mat hai chacha. Babu stabbed / nme";
than after bandaging the wound as aforesaid, Gopal / Kurup
(P.W 1) Thonm Mathai (P.W 2) and Pappan (P.W 5) - renoved
the deceased to the middle of the road, laid him ‘on the
| evel surface and started raising an alarm on hearing which
the brothers of the deceased including Ceevarghese GCeorge
(P.W 11 ) and some other persons arrived at the scene  of
occurrence, that in reply to the query nade by his elder
brother, Geevarghese CGeorge (P.W 1 1), the deceased said
"Achaya, Babu stabbed nme"; that the deceased was thereafter
renoved by his brothers in a taxi car to the Thiruvalla
Hospital where P.W 6, Dr. G K Pai, exam ned his person
and found a stab injury over his left infrascapular area, 3
Xl c.m, hori zontal in position, both edges sharp
penetrating into the pleural cavity (left side)-Direction of
the wound obliquely forward and to the right side(?)
Anenunpt horax on the left side; that the doctor made an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

entry of the injury noticed by himin the relevant register
of the Hospital and rendered first aid to the deceased; that
while the first aid was being given to him the deceased
told the doctor that the injury was caused to him by
stabbing at 8.00 P.M; that in view of the serious nature of
the wound, the doctor advised the relatives of the deceased
to take himto the Medical College Hospital, Kottayam for
expert nedical attention and treatnment; that thereafter the
doctor gave intimation of the incident on tel ephone and by
neans of a letter (Ext. p-4) to the Thiruvalla Police
Station whereupon P.W 15 \viz. Madhavan Pill ai Head
Constable attached to the said Police Station proceeded to
the Hospital but on learning on arrival at that place that
the injured had already been sent to the Medical College
Hospital, Kottayam he at once returned to the Police
Station and forthwi th contacted Arpookara Police Station on
tel ephone and inforned the person in charge thereof that
since the statement ~of the injured person by name K G
Thomas . who had been brought to Thiruvalla Hospital wth
serious .injuries could not be, taken as he had been renoved

to the Medical College Hospital. Kottayam for expert
medi cal treatnent, his
580

statement mght be taken and the needful be done in the
matter; that on /'being thus infornmed by Mdhavan Pilla
(P.W15), Govinda Pillai (P.W 13), Head Constable In charge
of the Police Station, Kottayam proceeded to the College
Hospital and after taking the permission of Dr. K M R
Mat hew, who was examining the deceased in the casualty room
recorded his statenent (Exh. p-9) at 9.30 P.M which was to,
the follow ng effect :-
"I know that it is a Head Constable who is
talking to me now | amcalled Thanpi.  Babu,
son of Ezharapra Narayanan stabbed, me with a
dagger. It was on ny back that he stabbed nme
frombehind. It was at Veliyankadavu / (ferry)
that he stabbed nme. It was | nyself who
pul | ed out the dagger with which | was stabbed
and threw it there. Ferryman ~Pappan and
others have seen him stabbing ne. It was
today at 7.30 p.m that the incident took
place. It was in order to kill me on account
of prior enmty that he stabbed ne. The  pl ace
of incident is within the limts of Thiruvalla
Station. It is 40 kms. south fromhere."”
The prosecution case further proceeds that it was not before
2 Oclock at night intervening between 16th~ and 17th
Decenber, 1972 that Govinda Pillai (P.W 13) could return to
his Police Station as he had to record statenents in four or
five other cases intimation regarding which was received by
himwhile he was at the Hospital; that on his return to the
Police Station, Govinda Pillai (P.W 12) prepared the ' First
Informati on Report (Exh. P-10) on the basis of Exbibit P-9
and sent the same to the Munsi f f - Magi strat es Court
Ettumanoor; that an hour after his return to the Police
Station, Govinda Pillai got intimation from the Hospita
vide Exhibit P-1 1 that the injured person, whose statenent
( Exh. P-9) he had recorded had died at 3.00 A M; that
about 8 Oclock in the norning, Govinda Pillai went to the
Medi cal College Hospital and prepared the Inquest Report
(Exh. P-8) whereafter he sent the dead body of the deceased
to the Police Surgeon for post nortem exam nation; that P.W
4, Dr. v. K Jayapal an, Professor of Forensic Medicine and
Police Surgeon, Medical College, Kottayam conducted the
aut opsy of the body of the deceased on Decenber 17, 1972 at
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2.00 P.M and noticed the foll owi ng appearances : -

"Ceneral -Body was that of a well built adult
mal e. Rigor nortis fully established and
retained all over. Dried blood stains were
seen on the front of right fore-armand front
of chest. [Injuries (antenorten)

(1) Sut ur ed i nci sed penetrating wound
hori zontal |l y placed on the back of chest 3 cm
to the left of mddle and 24 cm below the top
of shoul der. The wound was found entering
chest cavity cutting t hr ough t he 9th
intercostal space, perforated the |lower | obe
of left lung and penetrated the left ventricle
of the heart. The wounds on the 1lung and
heart neasured 2.8 cm in length and were

f ound sut ured. The wound was directed
forwards upwards and to the right.
581

(2) Sutured surgical thorocotony wound 26
cm- in length on the outer aspect and back of
I'eft chest 17 cm below the armpit.
(3) Surgical ~wound 1.3 X .5 cm obliquely
pl aced on the back of chest 3 cm below injury
No. 1.
(4) Mul'tiple small abrasions over an area
3.5 x/2 cm on the outer aspect of right
shoul der. Q her findings are; Left lung was
col l apsed. Left chest cavity contained 75 cc.
of blood clots. Pericardial cavity contained
50 cc. of blood clots. Stomach was enpty and
mucous was- normal . "
The doctor opined that injury No. 1 which could have been
caused with a weapon like MO 1 was sufficient in the
ordinary course to cause death. The doctor further ‘opined
that the cause of death of the deceased was bleeding and
shock follow ng stab injury sustained by himon the back
P.W 17, V. Rajasekharan Nair, Circle Inspector of Police,
Kayanmkul am took over investigation of the crime on receipt
of the express intimation regarding the registration of the
case under section 302 of the Indian Penal Code on Decenber
17, 1972. He repaired to the scene of occurrence w thout
any loss of tine, prepared the, scene mahazar, seized the
bl ood stained earth and questioned the wtnesses and
prepared notes of their statements on the sane evening. He
al so seized the dagger (MO 1) which was - produced before
him by Geevarghese George (P.W 11) on Decenber 30, 1972.
It was not, however, before January 1, 1973 that the Police
could arrest the appellant at Nedumbram
After conpletion of the investigation, the appellant’ was
pr oceeded agai nst in the Court of Sub- Magi strat e,
Thiruvalla, who committed himto the Court of Sessions to
stand his trial under section 302 of, the Indian Penal Code
with the result as stated above.
Al though in addition to the other w tnesses, the prosecution
exam ned Gopal Kurup (P.W 1), Thonm Mathai (P.W 2) -and
Pappan (P.W 5), who clainmed to be the eye witnesses of the
incident, both the Additional Sessions Judge and the High
Court while holding that their arrival on the spot was
proved, discarded the evidence of CGopal Kurup (P.W 1) and
Thommi  Mathai (P.W 2) on the )ground that their testinony
was not trustworthy and rested the conviction of the
appellant on the dying declaration (Exh. P-9) which
according to them received anple corroboration from the
testi nony of Pappan (P.W 5).
Appearing in support of the appeal, M. Raghavan has urged
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that the conviction of the appellant cannot be sustained
firstly because the evidence on the record is not sufficient
to bring hone the offence to the appellant. secondly because
the dying declaration (Exh. P-9) which
582
has been heavily relied upon by the trial court and the High
Court could not have been nmade by the deceased who was in a
critical condition and clearly appears to have been
fabricated after the death of the deceased and thirdly
because the testinmony of Pappan (P.W 5) and GCeevarghese
George (P.W 11) from which corroborati on has been minly
derived is not cogent and convincing.
We have carefully gone through the entire evidence on the
record. While we do not consider it safe to place reliance
on the eye witness account of the occurrence given by Gopa
Kurup (P.W 1) and Thonmi Mathai (P.W 2) which has been
rejected as untrustworthy by the trial court and the High
Court or on the statement of CGeevarghese George (P.W 11) in
view of his queen and unnatural conduct in wi ping away the
bl ood fromthe weapon of offence and not producing the sane
before the Police for nearly 14 days, we think that the
statements of’ CGovinda Pillai (P.W 13) and Pappan (P.W 5)
cannot easily be brushed aside. Pappan (P.W 5) who bel ongs
to the community of ‘the appellant and has no ani nus agai nst
hi m and whose testinony is natural and consistent and whose
credit has renmmined unshaken despite the lengthy cross-
exam nation to which he was subjected has unequivocally
stated that at about 7.30 on the evening of  Decenber 16,
1972 while he was sitting in his- boat which he had rowed to
the Northern ferry as there were no passengers to take
across the river, he heard the cry "Hei gho", "heigho" from
the shore; that on ascending five or six steps, be saw the
deceased standing in a bent position on the western side of
the road wth a dagger stuck on his back and the | accused
whom he knew from his chil dhood runni ng westwards from near
the deceased; that the deceased hinself pulled out the
dagger and threw it in the Purayidom that it was after
CGopal Kurup (P.W 1) and Thomm  Mathai (P.W 2) ‘had cone
running lo the spot fromthe North that the deceased fel
down on the right side; that Gopal Kurup (P.W 1) bandaged
the wound of the deceased with his bath towel and while his
wound was bei ng bandaged, the deceased was sayi ng
"Mat hai cha, abut stabbed me". The evidence of _Govinda
Pillai, Head Constable (P.W 13) has al so renai ned ~unshaken
in cross-exam nation. From his statenment- which receives
corroboration from the statements of not only Dr.. V. K
Jayapalan (P.W 4) and Dr. G K Pai (P.W  6)  who were
exam ned by the prosecution but also fromthe statement of
Dr. Mathew Varghese (P.W 5) who was exanmined by the
appellant, it is crystal clear that the deceased (whose
central nervous systemrenai ned nornmal and who neither | ost
his consciousness nor his power of speech) gave a coherent
account of the circunstances |leading to his injury which be
faithfully and accurately recorded in Exhibit P-9 -and
forthwith asked the deceased to append his signatures
thereon which he did with a steady hand. W are, therefore,
absolutely convinced that the incident took place in the
manner di scl osed by the prosecution
Thi s does not, however, conclude the matter. The inportant
guestion as to the nature of the offence conmtted by the
accused still remains to be determ ned by us. adopting the
reasoning of the trial court, it is enphasized by |earned
counsel for the appellant that since the appellant inflicted
only one stab injury on the person of the

583
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deceased and the deceased died during the perfornmance of
operation on his lung and heart and the prosecution has not
tried to establish either that the doctor who performed the
delicate operation was at specialist or a conpetent and
skil ful surgeon and took all reasonable; care and caution or
that the death was the inevitable result of the stab injury,
the appellant can at the utnost be held guilty of the
of fence, under section 326 of the Indian Penal Code. We
find it difficult to accede to this contention. It is true
that the appellant inflicted only ones stab wound on the
deceased but the facts established in the case viz. that the
appel l ant did not act under any sudden inpul se but pursued
the deceased after armng hinself with a dagger which is a
dangerous weapon in execution of a preneditated pl an
notivated by ill feelings nurtured for a nunber of days and
inflicted a servere stab injury on the vital region of the
body of the deceased which perforated not only his left |ung
but al so penetrated into and inpaired the left ventrical of
his heart 'clearly show that the appellant had the intention
of causing the death of the deceased and pursuant thereto
acted in-a -manner which'brings hi's offence wthin the
m schi ef of section 302 of the Penal Code. It is no doubt
unfortunate that the prosecution has not attenpted to
exam ne the doctor who performed the operation but this
|apse is, in our opinion, not sufficient to downgrade the
enormty of the offence committed by the accused. It cannot
be overlooked that Dr. V. K Jayapalan (P.W 4) who
conducted the autopsy has categorically stated that stab
infjury No. 1 was 'sufficient in the ordinary course to cause
death’ and that the cause of death of the deceased was
bl eedi ng and shock follow ng the said injury.

In Gudar Dusadh v. State of Bihar(1l) where the accused nmde
a pre-neditated assault and inflicted an injury with a lath
on the head of the deceased which was ~sufficient in the
ordinary course of nature, to cause death and actually
resulted in the death of the latter, it was held that the
nere fact that the accused gave only one blow on the head
would not nitigate the offence of the accused and nmake him
guilty of the offence of cul pabl e homi cide not ampunting to
mur der .

In the instant case, the prosecution having succeeded .in
establishing that the stab injury inflicted on the person of
the deceased was sufficient in the ordinary course of nature
to cause the death, the offence committed by the accused
squarely falls wthin the purview of clause ’thirdly’ of
section 300 of the Indian Penal Code according to which
cul pable homicide is murder if the act by which the death is
caused is done with the intention of causing bodily injury
to any person and the bodily injury intended to be caused is
sufficient in the ordinary course of nature to cause /death
of the deceased.

Again the non-production by the prosecution of the  doctor
who perforned the operation on the deceased is of no avai
to the appellant. As rightly held by the H gh Court, the
case is clearly covered by Explanation 2 to Section 299  of
the Indian Penal Code which provides that where death is
caused by an injury the person who

(1))Al. R 1972 S.C. 952.
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causes it would be deened to have caused the death although
by resorting to proper renedies and skilful treatnment the
death night have been prevented. It appears that the
attention of the Additional Sessions Judge was not drawn to
this aspect of the matter and while quoting a passage from
Modi ' s Medi cal Jurisprudence and Texicol ogy (1963 Edition),
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he not only gl ossed over the | ast sentence thereof where it
is succinctly stated that "it should be, noted that the
liability of the offender is in no way | essened even though
life might have been preserved by resorting to proper
renmedi es and skilful treatnent" but also tried to highlight
somet hing which did not possess any significance. Taki ng
into consideration the deadly character of the weapon used,
the dastardly assault nade by the accused and the vita
organs of the body on which the injury was caused as also
the categorical. statement of Dr. V. K Jayapal an, Professor
of Forensic Medicine, who conducted the autopsy of the dead
body of the deceased that the injury No. 1 was sufficient in
the ordinary course to cause death of the deceased, we have
no hesitation in holding that the appellant deliberately
caused the fatal wound on the person of the deceased and in
mai ntai ning the conviction under section 302 of the |Indian
Penal Code.
For the foregoing reasons, we find no nerit in this appea
whi ch is disnissed
S R
Appeal dism ssed
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